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PROCEDURAL HISTORY
On August 27, 2007, the State Bar filed a formal Complaint in the instant matter, alleging
at Respondent’s conduct, ( in connection with his subpoenaing of a victim’s counseling records
n behalf of a client 1n a criminal matter) violated ERs 3 4© (knowingly disobey obligation
der rules of tribunal except assertion based on no valid obligation), 4 4(a) (respect for rights of]
thers), 8 4(a) (violation of rules of professional conduct), 8.4© (conduct involving dishonesty,
aud, deceit or misrepresentation) and 8 4(d) (conduct prejudicial to administration of justice).
Exhibit DD) Respondent’s Motion for Summary Judgment his Motion for a New Finding of
robable Cause were both demied The hearing took place on April 3, 2008 Written closing
guments and proposed findings of fact and conclusions of law were submutted by both the
espondent and the State Bar After considering all of the testimony and evidence at the hearing
eviewing the closing arguments for both parties, together with the proposed findings of fact and
onclustons of law for both parties, this Hearing Officer finds as follows
FINDINGS OF FACT
1 By Indictment filed May 10, 2005 1n the Maricopa County Superior Court, Defendant
Jay Style (and Respondent’s client) was charged in case number CR2005-032083 with Count 1,
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ndecent Exposure, a class 6 felony 1n violation of AR S §13-1402 and Count 2, Sexual

onduct with a Minor, a class 2 felony and dangerous crimes against children, 1 violation of

A ANA 12604 01 (B
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Q{b

2. If convicted on Count One, the Defendant faced four months to two years
mprisonment, with the presumptive sentence being One year. (Exhibit B)
I

3 If convicted of Count Two following trial, Defendant faced 10 to 24 years mandatory
mpnsonment with the presumptive sentence being 17 years (Exhibit D)
4 This Hearing Officer finds that the charges and potential sentencing consequences

pending against Respondent’s cltent, as set forth above, were extremely serious 1n nature,

5 Respondent was retained to represent the accused, Jay Style, a retired doctor and
step-grandfather of the alleged victim, a minor (10 years of age) (Exhibit E, 1)

6 Respondent was admutted to practice law in Arizona n 1985. Tr 137, 15-24
7 He has been a certified specialist in crimial law continuously since 2000 Tr 137,
25-138,23

8 The victim was, herself, being prosecuted as a juvenile for committing lewd acts on
other minors in her neighborhood Complaint and Answer, §3

9 In his defense of the Defendant, Respondent alleged that the victim’s parents planted
the 1dea 1n the victim’s mind to accuse the Defendant of commutting lewd acts against the victim
as a means of explaining why she acted out as she did in the case against her Complaint and
Answer, §4.

10 Respondent learned that the victim obtained psychological counseling and sought
her treatment records Complaint and Answer, §5

11. Respondent’s theory was that the counselor was duty-bound to report criminal

acts perpetrated against the minor patient--otherwise, the counselor would herself have
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committed a crime

Complaint and Answer, §6

of the alleged victim’s counseling records (Exhibit I) In actuahty, in the motion Respondent

[equested the court to order the State to produce these records Id Respondent 1n his pleading

Iso requested an order that the state produce the counselor’s correct name, phone number and
ddress 1n order that Respondent could subpoena the records Id

14 On March 24, 2006, the victim’s mother--Complainant Margery Sheridan--submutted

[: an terview by defense counsel, and actually provided the name and agency of the counselor,

though her disclosure was somewhat incorrect/mcomplete (Exhibit J)

15 By pleading filed April 10, 2006, Respondent supplemented his motion for disclosurd

bf the victim’s counseling records (Exhibit K)

16 By pleading filed Aprl 24, 2006, the State responded to the motion, contending infer

/1 that 1t “‘cannot disclose what 1t does not have ” (Exhibit L) . See also, Tr Apnl 3, 2008

AM),p 61,11 6-8 In effect, the State’s position was that these counseling records were not in
ts possession or control, therefore, the State was unable to comply with Respondent’s request Id
17 The State’s position was also that the alleged victim’s mother, (Complanant 1n this
atter) Margery Sheridan, objected to the production of such counseling records, and the State,

hrough the prosecutor, Rebecca Baker, communicated this fact to Respondent as well

Tr Aprl3,2008 (AM)p 61,11 8-12 Exh L

18 It 1s undisputed that the victim’s Mother, 1n fact, registered her written opposition to

fhe disclosure of the requested information, that was included with the State’s responsive papers

Exhibit L)
19 The State further maintained 1n 1ts Apnl 24, 2006 pleading that production of the
3
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counseling records was protected by the Victim’s Bill of Rights. (Exhibit L)

20 By pleading filed April 27, 2006, Respondent replied that the Court could order the
Hisclosure of either the documents or “Order the State to provide the counselor’s correct name,
phone number and address so that defense counsel can subpoena the records ” (Exhibit M)

21 By minute entry order dated May 16, 2006, the court demied Respondent’s Motion
Kor disclosure of the counsel records (Exhibit O, P)

22. On or about May 17, 2006, Respondent ascertained the true name of the victim’s
counselor, telephonically inquired at the third party medical provider about obtaining the records
pnd was advised that they would be produced 1n response to a subpoena (Exhibit E, §6)

23 On May 17, 2006, Respondent caused subpoenas to 1ssue, requiring the production of
fhe victim’s counseling records to his office on June 1, 2006. (Exhibit E, {7, Q)

24 The subpoena was personally served on the agency and the counselor on

May 18, 2006 (Exhibit Q)

25 On May 30, 2006, Respondent moved for reconsideration of court’s demal of his
Motion for disclosure of the counseling records (Exhibit R)

26 A trial management conference was held on June 20, 2006, wherein the State advised
fhat Respondent had informed her the day previous that he had received the records, and she had
psked how and when the records were recerved (Exhibit T)

27 At the June 20, 2006 trial management conference, Judge Udall affirmed the trial
Hate of July 13, 2006. (Exhibit T)

28 By pleading filed June 20, 2006, Respondent supplemented his witness list to include
fhe victim’s counselor as a potential defense witness (Exhibit U)

29 By cover letter addressed to the prosecutor dated June 21, 2006, Respondent
rrowded the State with copies of the subpoenas at 1ssue and the records produced pursuant

hereto, and filed notice of same with the court. (Exhibit V)

30. By motion filed July 3, 2006, the State moved to preclude use of the victim’s
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counseling records at trial, and for sanctions against Respondent based on the fact that he had

hndependently obtained them (Exhibit W) The relief sought on behalf of the State against

he very same counseling records that Respondent had received via subpoena from the provider,
d a request that Judge Udall report Respondent’s conduct vis a vis the counseling records to
khe State Bar of Anizona Id
31 Shortly before Defendant Style’s trial was to begin (on or about July 7, 2006) the
brosecutor became aware of new evidence that caused her to reevaluate the case (Exhibit X).

Transcript, Apni 3, 2008 (A.M ), p. 69,11 10-13. Specifically, the prosecutor became aware that

he alleged victim had actually given contradictory statements to the prosecutor herself and to the
etective Id atll. 23-25 As the prosecutor stated, 1n pertinent part, during the hearing before
1s Heaning Officer “[t]he act that she was describing to me was not the act that the defendant
as charged with And when I asked her about some statements that she made 1n her forensic
nterview to the detective, and I believe I might have even played back that part of the tape for
er and asked her, you know, what did you mean when you said that, 1t became apparent that
ere had been some confusion between her and the forensic interviewer. So what he was
charged with was not the correct act, and so I did not have the correct acting indictment™ Id atp
(9, 11. 24-25,p 70,11 1-8
32 By motion dated July 13, 2006--the day of tnial—based nter alia on the above
ievelopments in the case, the State moved to dismiss both charges, asserting that there “is no
Feasonable likelihood of conviction as charged 1n the indictment ” (Exhibit Z)
33 The State’s motion was granted by the court that date, and the case dismissed without
prejudice (Exhibit AA) (Defendant was subsequently charged 1n a new case and concluded by
efendant accepting a Plea Agreement and being found guilty Transcript, April 3, 2008, A.M
E 59,11 20-22)

34 At this same time, after hearing oral argument on the State’s motion against
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espondent for Sanctions, including contempt, requesting Judge Udall to report Respondent to
he Bar, and requesting preclusion of the counseling records, Judge Udall demed all of the
kt

ntry 1ssued later that same day {Ex t AA RR\

Al - o8 sy 2d \Aeandid Ak, 2

tate’s requested rehef by
The Mimute Entry 1tself in the ruling did not specifically mention the Motion for Sanctions, but
his Hearing Officer concludes that 1t the minute entry included such motion, as 1t was mentioned
hbove 1n the body of the Order)
35 Judge Udall was the very same judge who had heard Respondent’s original motion
for disclosure of the counseling records, the State’s Response, Respondent’s Reply and oral
argument on same, and had also demed Respondent’s motion for reconsideration of that motion
Therefore, Judge Udall was the judge who was intimately familiar with the entire 1ssue regarding
fhe counseling records, virtually 1dentical to the 1ssues 1n this case against Respondent, and yet
denied the State’s motions against Respondent and refused to preclude the evidence at 1ssue
36. On August 27, 2007, the State Bar filed a formal Complaint in the instant matter,
plleging that Respondent’s conduct violated ERs 3.4© (knowingly disobey obligation under rules
pf tribunal except assertion based on no valid obligation), 4 4(a) (respect for rights of others);
8 4(a) (violation of rules of professional conduct), 8 4© (conduct involving dishonesty, fraud,

Hecert or misrepresentation) and 8.4(d) (conduct prejudicial to administration of justice) (Exhibt

D)
37 This Hearing Officer finds that based upon the evidence, Respondent Freeman’s

leadings filed with the court asked that the court compel the State of Arizona to produce the

ctim’s counseling records, or to compel the State of Arizona to provide the defense with the
ounselor’s correct name, phone number and address so that the defense could 1tself subpoena
he counseling records In short, each pleading asked that the court compel the State of Arizona
o act by providing information to the defense 1n some fashion (RT 4/3/08 am , 90 6-23,
14-12,99.17-100 4, 104.24-105.4.) On 1ts face, the record reveals that no pleading filed by

espondent sought a court order 1ssued to any third party for the production of documents
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pursuant to Rule 15.1(g), Anz R Crim P. Simularly, no pleading sought permission from the
court allowing Respondent to himself subpoena the records from a third party (RT 4/3/08 am,
106°18-21)

38 This Hearing Officer further finds that at no time did Judge Udall 1ssue any order
hgainst Respondent directly mstructing him to reframn from 1ssuing subpoenas to one or more
fhird parties for the alleged victim’s counseling records

39 Inresponse to each of Respondent’s pleadings, the prosecution asserted that 1t was
ot 1n possession of the counseling records, nor did 1t possess the name/address of the counselor

br counsehing agency. Thus, the State maintained 1t was not required to obtain or produce same

ursuant to Rule 15.1(b), Ariz R Crim P

40 During a pre-trial interview of the minor-victim’s father and mother, Respondent
reeman attempted to glean the 1dentity of the counselor as well as the address of the counseling
gency The father did not know the information sought, and recommended Freeman ask the
other-which he subsequently did The mother provided the information, but spelled the first
ame of the counselor incorrectly. The mother admitted that at least as of March 24, 2006, she
as aware that the information she provided to Freeman would be used by him to attempt to
btain the counseling records (RT 4/3/08, 47:4-10)

41 The prosecutor had no conversations with the mother/victim representative regarding

atter’s willingness to obtain the records and provide them to the prosecution. (RT 4/3/08 am,
9:14-25)

42 The subpoenas at 1ssue here were 1ssued by the court at the request of Respondent
reeman and pursuantto AR S §13-4071 (Supp 2006) on Wednesday, May 17, 2006 (Exhibit
-1) Service was effectuated on the counselor on Thursday, May 18, 2006 (Exhibit Q-1)
ervice was effectuated on the counseling agency on Monday, May 22, 2006 (Exhibit Q-1)

43, After consulting with 1its legal counsel, the counseling agency produced the records

ko Respondent Freeman. (RT 4/3/08 am , 54 23-55 4)
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44 Respondent Freeman noticed the counselor as a defense expert on June 20, 2006 and

produced the counseling records to the prosecution the following day

AS Tt wac Rec
2 i WwWas iRCs

e State to produce either the name and address of the counselor, or the counseling records

emselves was limited to just that, given the State’s repeated assertions that 1t did not possess
khe information sought and therefore was not obligated to produce either under the Rules of
Criminal Procedure (Exhibit D) (RT 4/3/08 pm, 157 10-159 4)

CONCLUSIONS OF LAW

1 Respondent’s motions to the court seeking an order compelling the State to produce
Information and/or documents not within 1ts current possession were not frivolous State v Smuth,
/23 Aniz 231, 239, 599 P 2d 187, 195 (1970)(the state has a Rule 15 1 obligation 1n certan
Circumstances to disclose information #of 1n 1ts possession or under 1ts control 1f the state has
petter access to the information )
2 Pursuant to the Arizona Constitution and the rules and regulations governing victims,
crime victims, or their representatives, have a right to refuse a pre-tnal interview, deposition, or
pther discovery request by the defendant Anz Const Art 2, §2.1(A)(5) In the underlying

criminal case, there was no evidence introduced that the victim or her representative was ever

sked directly by Respondent , or his office, to produce the counseling records Similarly, 1n the
derlying criminal action, the victim’s representative voluntarily submutted to a pre-trial
nterview, and after being advised that she could decline to answer any question, voluntarily
rovided Respondent with the 1dentity of the counselor and the 1dentity and general location of
he counseling agency. See, Transcript, April 3, 2008, (AM.) p 45-46 Therefore, this Hearing
fficer concludes that Respondent did not violate the victims’ rights in this context
3 Thus Hearing Officer finds that the court order filed on May 16, 2006 denied only the

elief sought by Respondent Freeman To compel the State of Anzona to provide the defense
Lnth records and/or information regarding the victim’s counseling agency. The State Bar of
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rizona has failed to prove by clear and convincing evidence that the minute entry order either

xplicitly or implicitly ordered Respondent Freeman to refrain from obtaining the records himself

4. This Hearing Officer also finds that the State Bar of Arizona has failed to prove by
clear and convincing evidence that Respondent Freeman actually possessed the May 16, 2006

court order at the time the subpoenas 1 question were 1ssued and/or served Consequently, the

tate Bar has failed to establish that Respondent Freeman “knowingly” disobeyed an obligation
Ender the rules of a tribunal or a court order 1n violation of ER 3.4 (¢). Inre Van Dox, 214 Ariz
300, 305, 152 P 3d 1183 (2007), In re Tocco, 194 Ariz 453, 984 P 2d 539 (1999). Said
hllegation 1s, therefore, dismissed.

5 This Hearing Officer finds the following applicable definttion of “knowledge” to apply

Jo this matter concerning allegations against Respondent * ‘The ABA Standards define
‘knowledge” as “the conscious awareness of the nature of attendant circumstances of the
conduct.”” ABA Standards at 12 This defimtion clanfies that merely knowing one performs
Pparticular actions 1s not the same as consciously mntending by those actions to engage 1n unethical
conduct The actor must also know the nature and circumstances of those actions, ” 214 Anz

pt 305

6 This Hearing Officer concludes, from examiming the motion filed by Respondent,

ogether with his testimony at the hearing, that his purpose 1n obtaiming the counseling records
ncluded legitimate reasons 1n accordance with his duties as the chient’s criminal defense
dvocate, such as building a defense 1n the case, impeaching the victim or others on her behalf,
ossibly challenging the expert’s conclusions 1n the case and similar legitimate reasons This
earing Officer further concludes that based upon all of the evidence presented, including the
estimony of Respondent and his wnitten motion and related court pleadings, that he did not
owingly (as that term has been defined by the Arizona Supreme Court, set forth above)

Hisobey an obligation under the rules of a tribunal or a court order 1n violation of ER 3.4©.
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7 This Hearing Officer finds, after having considered all of the witnesses’ testimony at

the hearing, together with all of the exhibits received into evidence, and the written closing

convincing evidence that Respondent “used means that had no substantial purpose other than to
embarrass, delay , or burden any other person .. ER 4.4(a).” This Hearing Officer further finds
that there was literally no credible evidence presented at the hearing establishing that

‘Respondent used means that had no substantial purpose other than to embarrass, delay, or

k2

urden any other person
8 As to the second portion of ER 4 4(a) “[o]r use methods of obtaining evidence that
10late the legal rights of such a person ” The Hearing Officer examines this portion of
R 4 4(a), as pertaining to the mstant case, in light of Anz Const Art. 2, Sec 2 1(A)(5)
owever, again, this Hearing Officer must conclude that there was no clear and convincing
vidence that Respondent violated this portion of ER 4.4(a). Respondent had a duty to
ffectively represent his client in a most sertous criminal felony sex offense In so doing, he
ttempted to obtain vital counseling records of the alleged victim with notice that he was
ntending to so do to the prosecutor and the court That was one of the purposes for
espondent’s filing of his Motion to Disclose the records (really a motion asking Judge Udall to
compel the State to produce such records for him) Yes, Respondent served a subpoena upon a
fhird party medical provider of vicim However, there was no Court order mandating that he not
serve such a subpoena Whether or not the service itself was proper as an evidentiary criminal
defense tool was a question for the trial court to resolve  Judge Udall did resolve that question,
by denying the State’s motion for sanctions mn totality, including the State’s request to preclude
tle very evidence obtained by Respondent in the trial. For this Hearing Officer to find that
espondent violated this portion of ER 4 4 (a) the State Bar should have submutted clear and
convincing evidence that the mere service of a subpoena to the third party medical provider by

Respondent for the victim’s counseling records did, 1n fact, violate the victim’s legal rights Such

10




clear and convincing evidence was lacking at the hearing. The mere reliance on the Victim’s Bl

pf Rights by the State Bar does not answer the question of whether the service of said subpoena

It was the medical provider who really produced the records for Respondent, after

consulting with 1ts own legal counsel. See, Aprl 3, 2008 Transcript, p 55,11 1-4 It was the

Wictim’s Mother, the complainant herein, who provided the 1dentity and whereabouts of the

ounselor, through a voluntary interview 1n the presence of the prosecutor no less, to Respondent
nder these circumstances, this Hearing Officer 1s not able to find by clear and convincing

vidence that Respondent used “methods of obtaining evidence that violatefd] the legal nghts”

f the victim 1n this case

Whether or not the “methods” of obtaining the evidence 1n question violated the legal
1ghts of the victim here appears to be first and foremost a substantive evidentiary 1ssue more
ppropriately answered by the crimunal trial judge overseeing the ciminal proceedings—Judge
dall This Hearing Officer recognizes, of course, that the prior ruling by the tnal court should
ot preclude an ethical ruling on the same 1ssue which may (or may not) be consistent However,
he 1ssues presented here and before Judge Udall appear to be almost 1dentical  See,

n Re Levine, 174 Aniz 146, 155 (1993). Judge Udall actually ruled that the very evidence
btamed by Respondent would not be precluded for use 1n the tral itself, refused to hold
espondent 1n contempt, and refused the prosecutor’s request to report Respondent to the Bar
This Hearing Officer finds, on the basis of the entire evidentiary record before it (including all of
the testimony at the April 3, 2008 hearing) that there 1s not clear and convincing evidence that
Respondent violated Rule 4 4(a) 1n any respect.

9 Moreover, thus Hearing Officer specifically finds that Respondent’s reasons for
pbtamning the victim’s counseling records fall within the legitimate aims of due process and
effective representation of criminal defendants by defense counsel as recognized by existing

JArizona and federal law. The State Bar’s claim based upon Rule 4.4(a) 1s thus unsubstantiated

11
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nd, therefore, 1s dismssed.

10 Respondent’s sworn testimony regarding his understanding that the court’s demal of

=

1s motions to compel the State to prod
ounseling records themselves was limited to just that, given the State’s repeated assertions that
1t did not possess the information sought and therefore was not obligated to produce either under
khe Rules of Criminal Procedure” was un-rebutted by the State Bar of Anzona Moreover, at all
mmes relevant to the proceedings below, Respondent made clear on the record his intent to
btain the sought records via subpoena once he possessed the necessary information to doso A
frolation of ER 8.4(c) must rest on behavior that 1s knowing or intentional and purposely
Hecelves or involves dishonesty or fraud In re Clark, 207 Ariz 414, 87 P 3d 827 (2004) As
such, the State Bar’s allegation that Respondent “engaged 1n conduct involving dishonesty,
raud, decert or misrepresentation i violation of ER 8.4(c)” has not been proved by clear and

convincing evidence and, therefore, 1s dismissed  This Hearing Officer specifically finds that

ere was virtually no evidence introduced at all that substantiated any conduct by Respondent

at he engaged n any type of conduct involving dishonesty, fraud, deceit or misrepresentation 1]
1olation of ER 8.4©

11 Based on the entire record 1n this case, including all testimony and evidence

presented at the hearing, the State Bar of Arizona has failed to prove by clear and convincing
evidence that Respondent “violated or attempted to violate the Rules of Professional Conduct in
1olation of ER 8.4(a)” as alleged in the Complaint. This allegation 1s therefore unsubstantiated
hnd 1s, therefore, dismissed
12 This Hearing Officer concludes, after considering all evidence and testimony set forth
In the hearing, including the testimony of Respondent himself, that he was legitimately and
effectively representing his client with his only purpose to be acting as an advocate on behalf of
1s client during the underlying crimmal proceedings This Hearing Officer further concludes

at the State Bar has failed to prove by clear and convincing evidence that Respondent

12
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‘engaged 1n conduct that 1s prejudicial to the administration of justice n violation of ER 8.4(d)”
ps alleged in the Complaint  The allegation 1s therefore dismussed as unfounded and/or unproved
13. E
State Bar of Arizona were raised by the prosecution 1n 1ts motions agamnst Respondent, and each
Iwvas rejected by the court  As stated above, the pleadings before Judge Udall also included an

hllegation that Respondent’s conduct violated the Rules of Professional Responsibility Upon

1tnessing any conduct for which there exists a “substantial likelihood” that a lawyer has
ommutted an ethical violation, the tnial court 1s obligated pursuant to Arizona Code of Judicial
“onduct,
annon 3(D)(2) to report same to the State Bar of Arizona In denying every aspect of the
tate’s assertions, Judge Udall implicitly rejected each and every assertion levied
herein—including the assertion that Respondent’s conduct presented a substantial likelihood that
ethical rules were violated
14 Based on the entire record 1n this case, including the testimony of all witnesses,
Including Respondent, and the documentary evidence, this Hearing Officer finds that the entire
complaint against Respondent lacks clear and convincing evidence  Specifically, there 1s
Jacking clear and convincmng evidence to estabhish that Respondent has violated Rule 42,
Az R Sup Ct, ER 3.40, ER 4 4(a), ER 8 4(a), ER 8.4(c), or ER 8.4(d).

15 Therefore, the Complaint, in 1ts entirety, against Respondent 1s dismissed

DATED this_[[“day of ) me_ 2008

] < ;
brwt{’}’w L )}Zw&m / /A
Sandra L Slaton
Hearing Officer 8S

13
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Drigmal filed this /| “day of June, 2008
pvith The Disciphnary Clerk's Office of the
Supreme Court of Arizona,

opy of the foregoing mailed

ms _[3%vdayof  Tung , 2008, to

r David Sandweiss, Staff Bar Counsel
tate Bar of Anzona
A1 AT M Aal. Qi s Clant e NN
LU 1IN L4L] DUCCL, DUILLC LUV

hoenix, Arizona 85016

reasure VanDreumel, Esq.

espondent’s Counsel

aw Office of Treasure Vandreumel, PLC
000 N 7th Street

hoenix, Anizona 85006
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