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Tffj’ ERERID
BEFORE A HEARING OFFICER O JUL 18 7ECS
THE SUPREME COURT OF ARIZONA ‘ N
IN THE MATTER OF A MEMBER File No 06-0517
OF THE STATE BAR OF ARIZONA,
MARGO A. SHORR HEARING OFFICER’S
Bar No. 016752, REPORT
Respondent. (Assigned to Hearing Officer 91,

Dwight M. Whitley, .

r.)

PROCEDURAL HISTORY
A Probable Cause Order was 1ssued 1n this matter on February 2, 2007.

A Complaint was filed by the State Bar of Arizona on May 31, 2007. On June
15, 2007, the Law Offices of Mark Rubin, P L.C., filed a Notice of Appearance
on behalf of Respondent Mr. Rubin filed an Answer on June 20, 2007.

On July 12, 2007, a Notice of Settlement was filed. On August 21,
2007, a Joint Memorandum in Support of Agreement for Discipline by Consent
and a Tender of Admussions and Agreement for Discipline by Consent (the
“Agreement”) were filed. The Hearing Officer, 1 his report dated December
20, 2007, recommended acceptance of the Agreement.

The matter was heard by the Disciplinary Commuission on January 12,

2008. The Commussion rejected the recommendation of the Hearing Officer to
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accept the Agreement and impose a censure. The Matter was remanded to the
Hearing Officer on January 28, 2008.
Pursuant to the remand, a hearing was held on April 28, 2008. The

primary 1ssue to be addressed at the hearing was Respondent’s mental state.

Conclusions of Law and Recommendation.

FINDINGS OF FACT

1. Atall relevant times, Respondent was an attorney licensed to practice

law 1 Arizona, having been admutted to practice in this state on October 21, 1995.
Count One (File No. 06-0517)

2. Respondent was retained to represent a paternal aunt and the aunt’s
adult daughter (“petitioners”), 1n a private dependency matter in Juvenile Court
regarding the petitioners’ fourteen-year-old mece and cousin respectively.

3. The petitioners alleged that the child should be made a ward of the
Court and that temporary physical custody be awarded to them because there was
no parent or legal guardian who would minimally care for the minor child

4. Because the child’s mother (“the mother”) was determined to be

indigent, Mr. Daniel Wallin (“Mr. Wallin”), was appointed to represent her.

2-
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5. The mother and Child Protective Services (“CPS”) opposed the
petition.

6. The Honorable Michael McVey (“Judge McVey”) was assigned to
the case 1n Maricopa County Superior Court.

7 Tha tral waa halA n N
. 111V LIldl y¥yad LiwiIul A4

trial was continued to February 6, 2006.

1.

8  After October 27, 2005, but before February 6, 2006,

™

espondent did
not believe the petitioners would prevail 1n the dependency action and discussed
with her clients the options for going forward.

9. Chrnistine Misker, a cousmn of the child for whom protection was
sought, testified that the child had been 1n an abusive situation 1n that the child’s
mother had not been seeking appropriate help for her mental disorders and
addictions and had become very volatile toward the child.

10. Chnstine and her mother retamned the Respondent to file the
dependency action.

11.  Prior to the hearing before Judge McVey on February 6, 2006, after
consultation with Respondent, Christine and her mother decided to dismuss the

dependency action.
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12.  Judge McVey believed that the parties had agreed that it was 1n the
best interests of the child for the petition to be dismissed and for the child to return
to her mother so CPS could initiate counseling to help repair their relationship.

13. The parties answered affirmatively when Judge McVey asked if

m Juvenile Court was a settlement of the matter.

15. On the same day that Judge McVey dismissed the petition,
Respondent filed an in loco parentis petition in Family Court

16.  Although the mother was indigent and appomnted a lawyer in the
dependency action, she had no rnight to appointed counsel in Family Court.

17.  When Mr. Wallin learned of Respondent’s filing in Family Court he
prepared a motion to vacate the order of dismussal 1n the dependency action in
Juvenile Court and requested that the Faomly Court matter be consolidated with
the dependency matter, and requested that the Farmly Court matter be dismissed.
CPS joined Mr. Wallin’s motion.

18. Judge McVey set an emergency hearing for February 7, 2006.

19. Respondent admutted at the February 7, 2006, emergency hearing,

that 1t was petitioners’ plan all along to dismuss the dependency action and file the
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matter in Famuly Court, and that the Family Court documents were ready to be
filed February 7, 2006.
20. At the February 7, 2006 hearing Judge McVey expressed his

displeasure with Respondent’s actions. He expressed a belief that the parties

of dismussal, consolidated the dependency and Famuly Court Action, and
dismussed the Family Court action.

22, In the same munute entry filed February 7, 2006, Judge McVey
ordered that the child be placed 1n physical custody of her mother and that there be
no contact between the child and either petitioner, except upon direct approval of
the Department

23.  Chnstime Misker testified that neither she nor her mother suffered any
harm as a result of the msunderstanding between Respondent and Judge McVey
as to the significance of the dismussal of the dependency action as 1t related to an
overall settlement. Judge McVey had indicated at the hearing that he was
restricting the ability of the Miskers to visit the child. In fact, visitation had

already been denied by the child’s mother.
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24. Respondent made a misrepresentation by omission when she failed to
inform Judge McVey that her withdrawal of the petition 1n Juvenile Court was not
a settlement of the matter. The transcript of the February 6, 2006, hearing does not

reflect a representation by Respondent to the Court that the matter was settled,

and realizes that that was the impression conveyed to Judge McVey, an impression
created, in large part, because she did
action. She testified that she had had discussions with the child’s CPS
caseworker, who felt that the matter was more appropriately a custody matter as
opposed to a dependency. Additionally, two mediations were held during which 1t
was hoped that CPS would provide individual and family counseling to both the
child and her mother, but that assistance was very slow to materialize.

25. Respondent made a misrepresentation by omission when she failed to
inform Judge McVey that she planned to file an in loco parentis petition in Famuly
Court on February 6, 2006, after he dismissed the dependency action,

26. Respondent engaged i conduct prejudicial to the administration of
justice when she failed to inform Judge McVey that her withdrawal of the petition
in Juvenle Court was not a settlement of the matter

27. Respondent engaged 1n conduct prejudicial to the admnistration of

justice when she failed to mmform Judge McVey that she planned to file an iz loco
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parentis petition 1 Family Court on February 6, 2006, after he dismissed the
dependency action.
28. Respondent testified that she regrets not fully mnformuing Judge

McVey that the second action would be filed. Respondent expressed remorse for

mtentional effort to muslead the Court. Certainly, after an opportunity to reflect,
Respondent acknowledges that the matter could have been handled differently,
and has changed her practices to ensure that this situation is not repeated.
Simularly, 1t should be noted that the Court’s impressions as to what had occurred
were also reasonable under the circumstances.

CONCLUSIONS OF LAW

Respondent violated the following Rules of Professional Conduct:
I. Rule 42, Anz.R.S.Ct.,, ER 3.3(a) by knowingly failing to correct the
false statement regarding settlement to Judge McVey.
2. Rule 42, Anz.R.S.Ct., ER 8.4(d): by engaging in conduct prejudicial

to the administration of justice by wasting judicial resources.
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SANCTION ANALYSIS

In determining the appropriate sanction, the American Bar Association’s
Standards for Imposing Lawyer Sanctions (“Standards”) and Arizona case law

have been reviewed. The Standards provide guidance with respect to an

Commussion consider the Standards a suitable guideline. See In re Peasley, 208
Anz. 27, 33, 35, 90 P.2d 764, 770, 772 (2002); In re Rivkind, 164 Aniz 154, 157,
791 P.2d 1037, 1040 (1990).

In determmning the appropriate sanction, the Supreme Court and the
Disciplmary Commussion consider the duty violated, the lawyer’s mental state, the
actual or potential mjury caused by the musconduct and the existence of
aggravating and mitigating factors. See Peasley, 208 Ariz. at 35, 90 P.3d at 772;
Standard 3.0.

The sanction analysis remamns unchanged. Respondent engaged 1n
professional misconduct that violated duties to the profession and the legal system
when she knowingly failed to correct Judge McVey’s misapprehension that the
matter was settled as stated on the record. As Respondent’s client clearly affirmed,
there was no harm to her as a result of the Court’s order that there be no contact

between Respondent’s clients and the munor.  Respondent’s professional

misconduct relates solely to the failure to correct Judge McVey’s misimpression.
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Respondent convincingly testified at the hearing that there was nothing legally
improper 1n her decision to file the i loco parentis petition. Her error was failing
to clearly inform the Court as to her intended course of action.

Although the Standard’ for a knowing omussion to the court suggest that

are not analogous to criminal determinate sentences, but are guidelines which give
courts the flexibility to select the appropriate sanction in each particular case of
lawyer misconduct.) Based upon the record in this matter, censure is the more
appropriate sanction 1n this case.
The aggravating and mitigating circumstances

The parties agree that the following factor should be considered 1n aggravation:

o Standard 9.22(a)- prior disciplinary offenses. Respondent was
censured November 2006 and placed on probation for violations of ERs 1.3, 1.4,
1.15 and 1.16, and Supreme Court Rules 43 and 44.

Mitigating factors to consider are:

! Standard 6.12: Suspension 1s generally appropriate when a lawyer knows that material
information 1s berng withheld and takes no remedial action, and causes injury or potential injury
to a party to the legal proceeding, or causes an adverse or potentially adverse effect on the legal
proceeding
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e Standard 9.32(b)- absence of a dishonest or selfish motive.
Respondent contends that the underlying conduct — agreeing to the dismussal of
the pending action, while intending to file a different action ~ was not improper,

and that course of conduct was not intended to benefit Respondent directly.

cooperative attitude toward proceedings Respondent has cooperated fully 1n the
disciplnary proceedings.
The aggravating and mitigating factors do not increase or decrease the

agreed upon sanction.

PROPORTIONALITY

To have an effective system of professional sanctions, there must be internal
consistency, and 1t 1s appropriate to examine sanctions imposed 1n cases that are
factually similar. See Peasley, 208 Ariz. at 35, 90 P 3d at 778 (citing In re Alcorn,
202 Ariz. 62, 76, 41 P.3d 600, 614 (2002); In re Wines 135 Anz. 203, 207, 660
P.2d 454, 458 (1983)). The cases set forth below demonstrate that a censure 1s
appropnate 1 this matter.

In In re Hansen, 179 Ariz. 229, 877 P.2d 802 (1994), Hansen was censured
for violating Anz.R.Sup.Ct, Rule 42, specifically ERs 1.3, 3.3(a), 4.1(a) and 8.4
(a), (c) and (d). Hansen, as an assistant city prosecutor, prematurely released her

victim witness to leave Court before the trial began and then lied to the Court by

-10-
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stating that the victim witness failed to appear for trial, thereby allowing the case
to be dismissed. One aggravating factor was found to exist: dishonest or selfish
motive (1n that she lied to the Court to cover up her error 1n prematurely releasing
her victim witness) There were four mutigating factors found: no prior
losure and
cooperation throughout the disciplinary proceedings and inexperience i the
practice of law (only having been practicing law for little more than two years
when the conduct occurred).

In In re Risley, SB-05-0015-D (2005), Risley was censured and placed on
one year of probation for violating Anz.R.Sup.Ct., Rule 42, specifically ERs 1.1,
1.3, 3.3(a) and 8.4(d) Rusley filed a procedurally inappropniate motion to compel
and misrepresented to the Court and a non-party witness that the Court had issued
an order compelling production of documents when the Court had denied the
motion. Rusley also musrepresented the facts to the Court 1n a second case
(although the Court stated that Risley apparently did not get full information from
his client 1n so doing). Three aggravating factors were found to exist: dishonest
or selfish motive, multiple offenses and substantial experience mn the practice of
law. There were three mitigating factors found: absence of prior disciplinary

record, full and free disclosure throughout disciplinary proceedings and character

or reputation.

-11-
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Respondent’s conduct in failing to correct the Court’s misapprehension that
the matter was settled 1s not as egregious as the two cases cited, although they
mvolve the same ethical violations. However, Respondent was recently censured,

as noted above, and although 1t was for a different type of musconduct, 1t still

needs to be considered 1n determining the appropnate sanction. Neither Rislev nor

W W AELT WA W WU RLJANAW A WA AL u\l\r\l-&‘.‘ul;‘.j.l.b L2 A “I.II.IA vrl‘.“w\’ NAALAN LAN/L L. 4 NW/Aviiwvwi L\-lLJJ.UJ PRV
Hanson had prior discipline

Tha TTanqwim NFF Apne rannmmandg that tha fallavring Aiansmliname s gnmatinsmc

The Hearing Officer recommends that the following disciplinary sanctions

be imposed:

1. Respondent should receive a censure for violations of Rule 42,
Ariz.R S.Ct., specifically ERs 3 3(a) and 8.4(d). Probation 1s not
appropriate 1n this case.

2. Respondent will pay all costs and expenses incurred by the State Bar

1n this disciplinary proceeding.

t —
DATED this /{ day of ur){ , 2008.

7.w/L/C . u//fwl’,&y i //[/M
Dwight M. Whatley, Jr.
Hearing Officer

-12-
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Origmnal filed with the Disciplinary Clerk of the
Supreme Court this /(,"day of __}, lu , 2008,
with: ~

Copies of the foregomg mailed this | ng thday
of /)',V‘ (3‘ , 2008, to:

Mark Rubin, Bar No 007092
Law Offices of Mark Rubin, P.L C
4574 North First Ave., Suite 150
Tucson, Arizona 85718

Fax no. 520-408-2702

o JEURU JUPE SN S |
NEXPORUENL 5 COUNSEL

Shauna R Muiller

Bar Counsel

State Bar of Arizona

4201 North 24" Street, Suite 200
Phoenix, AZ 85016-6288

by: _Nostn,  Moselbot
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