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FILED

JUL 0 6 2008

DISCIPLINARY COMMISSION OF THE
SUPREME CRURFIO ONA

BY.

BEFORE THE DISCIPLINARY COMMISSION
OF THE SUPREME COURT OF ARIZONA

IN THE MATTER OF A MEMBER )  No. 08-1300

OF THE STATE BAR OF ARIZONA, )
)

RICARDO A. BRACAMONTE, )

Bar No. 014303 ) DISCIPLINARY COMMISSION
)  REPORT

RESPONDENT. )

)

This matter came before the Disciplinary Commission of the Supreme Court of
Arizona on June 13, 2009, pursuant to Rule 58, Ariz.R.Sup.Ct., for consideration of the
Hearing Officer’s Report filed April 30, 2009, recommending acceptance of the Tender of
Admissions and Agreement for Discipline by Consent (“Tender”) and Joint Memorandum
in Support of Agreement for Discipline by Consent (“Joint Memorandﬁm”) providing for a
30-day suspension, two years of probation with the State Bar’s Member Assistance
Program (“MAP”), and costs.

Décision

Having found no facis clearly erroneous, the seven' members of the Disciplinary
Commission unanimously recommend accepting and incorporating the Hearing Officer’s
findings of fact, conclusions of law, and recommendation for a 30-day suspension, two
years of probation (MAP), and costs of these disciplinary proceedings including any costs

incurred by the Disciplinary Clerk’s Office.’

! Commissioners Todd, Gooding and Horsley did not participate in these proceedings. Mary Carlton, a pubhc
member from Phoenix, parﬂmpated as an ad hoc member.
* The Hearing Officer’s Report is attached as Exhibit A.




10
11
12

13

14
15
16
17
18
19
20
21
22
23
24
25
26

Terms of Probation

1. Respondent shall contact the Director of the MAP within 30—déys of the
date of the final Judgment and Order.

2. The MAP director shall develop written “Terms and Conditions of
Probation” the terms of which shall be incorporated herein by this reference.

3. The Terms of Agreement of Probation shall, among other things, require
that Respondent continue with regular psychological counseling for the duration of his
probation.

4. The probation period will begin to run at the time of Judgment and Order,

and will conclude two years from the date that all parties have signed the “Terms and

. Conditions of Probation.”

5. Respondent shall be résponsible for any costs associated with MAP. .

6. Respondent shall refrain from engaging in any conduct that would violate
the Rules of Professional Conduct or other rules of the Supreme Court of Arizona.

7. In the event that Respondent fails to comply with any of the foregoing
probation terms, and the State Bar receives information thereof, Bar Counsel shall file a
Notice of Non-Compliance with the imposing entity pursuant to Rule (60)(a)(5),
ArizR.Sup.Ct. The imposihg entity may refer the matter to a Hearing Officer to conduct
a hearing at the earliest practicable date, but in no event later than thirty (30) days
following receipt of notice, to determine whether a term of probation has been breached
and, if so, to recommend an appropriate sanction. If there is an allegation that Respondent

failed to comply with any of the foregoing ferms, the burden of proof shall be on the State




Bar to prove non-compliance by a preponderance of the evidence.

RESPECTFULLY SUBMITTED this ik day of W,{,&J , 2009.

O lbaps, Witsgens)fet

Jé/ffrey Messm% Chair
Disciplinary Commission
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Original filed with the Disciplinary Clerk
this day of , 2009,

Copy of the foregoing mailed

this 7+" day of_ JTul Y , 2009, to:

Jonathan H. Schwartz

Hearing Officer 63

1501 West Washington, Suite 104
Phoenix, AZ 85007

Stephen G. Montoya

Respondent’s Counsel

Montoya Jimenez, PA

3200 North Central Avenue, Suite 2250
Phoenix, AZ 85012-2490

David L. Sandweiss

Bar Counsel

State Bar of Arizona

4201 North 24th Street, Suite 200
Phoenix, AZ 85016-6288

by: M‘frgﬁ’ga

/cs
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BEFORE A HEARING OFFICER OF F I L E D

‘ A
THE SUPREME COURT OF ARIZON APR 8 0 2009

IN THE MATTER OF A MEMBER ) No.  08-1300
OF THE STATE BAR OF ARIZONA, ) SFPEF?E&%GCOEFE%E?E%A
) BY.
RICARDO A. BRACAMONTE, )
Bar No. 014303 )
) HEARING OFFICER’S REPORT
RESPONDENT. )
)
PROCEDURAL HISTORY

A Complaint was filed on December 22, 2008. The Hearing Officer was assigned
on January 12, 2009. Respondent filed his Answer to the Complaint on February 4, 2009.
An Initia] Case Management Conference was held on February 3, 2009. Settlement
Officer 6K, Philip M. Haggerty was assigned on February 9, 2009. A settlement
conference was held on February 27, 2009. A Notice of Settlement was ﬁle& on April 7,
2009. A Tender of Admissions and Agreement for Discipline by Consent and a J oint
Memorandum in Support of Agreement for Discipline by Consent were filed on April 9,
2009. The hearing was held on April 13, 2009.

FINDINGS OF FACT!

1. At all times relevant, Respondent was a lawyer licensed to practice law in the state

of Arizona having been first admitted on September 15 , 1992,

! The facts are found in either the Tender of Admissions and Agreement for Discipline by Consent, the Joint
Memorandum in Support of Agreement for Discipline by Consent, the transcript of the hearing, or exhibits to the
hearing.
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2. Respondent represented the father, Benjamin C. Camberos, in a Pima County
Superior Court Family Court case numbered D20064729.

3. The foregoing case involved child custody and parenting issues.

4. A hearing had been set in the case for July 16, 2008, from 9:00 a.m. to 10:00 a.m.

5. At the 9:00 a.m. hearing on July 16, 2008, The Hon. Sarah Simmons announced
that her morning calendar had cleared and asked Respondent if he was prepared to go
forward with 3 hours of trial that mérning.

6. Respondent answered “no”, because he had another hearing scheduled in Juvenile
Court at 10:00 a.m. that very morming. Respondent also told the judge that his client had to
be back that morning on a construction project. (State Bar’s Exhibit #5 — Transcript of July
16, 2008 proceeding before Judge Sarah Simmons)

7. When the July 16, 2008 hearing concluded for the day at approximately 10:00 a.m.,
Judge Simmons set the trial resumption for August 4, 2008.

8. Judge Simmons then asked Respondent if he would like to have the judge’s bailiff
call the Juvenile Court to advise that Judge that he would be late.

9. Respondent declined the offer stating, “No, Judge, I will be heading right out from
here, so that’s fine.”

10.  Judge Simmons checked the court calendars and discovered that Respondent was
not scheduled to appear on July 16 at 10:00 a.m., in Juvenile Court.

I1.  Judge Simmons set an Order to Show Cause (“OSC”) for August 4, 2008,
immediately before the trial was to resume, to give Respondent a chance to explain why he
represented to the court that he had a Juvenile Court matter set for July 16, 2008, at 10:00
a.m. when the court’s calendar revealed no such matter.

12.  Judge Simmons was concerned not only about Respondent’s candor but, also,

because of the delay in a case involving custody and parenting time.
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13.  After receiving Judge Simmons’ OSC minute entry Respondent, on July 29, 2008,
self-reported to the State Bar “for making an intentional misstatement of fact to the
HonoraBle Sarah R. Simmons . ..” (Respondeﬁt’s Exhibit 1- letter to Robert Van Wyck with
Judge Simmons minute entry of July 16, 2008 attached)

14.  Respondent explained to the State Bar that the July 16 hearing was scheduled
initially for only one hour (9:00 a.m.-10:00 a.m.) but the judge informed the parties that her
morning calendar was open and that they could go for 3 hours if necessary.

15.  Respondent explained further that he lied about having another item on his morning
calendar. ?

16.  Respondent explained further that he had been having marital problems and his
briefcase was stolen from his car the night before, “so I was in an emotionally frazzled state
during the hearing.”

17. Respondent’s statement to Judge Simmons about having another matter in another
court was false and he knew it was false at the time he made it.

18.  Respondent admitted, “In fact, I did not have another hearing, and I stupidly
misrepresented this fact to the court.”

19. At the August 4, 2008 OSC hearing, Respondent apologized to the court profusely,
explaining about his tenuous marriage, a fight with his wife the night of July 15, 2008, the
theft of his briefcase, and stated among other things that “it was totally out of character”,

“it’s not me”, and “I want to turn my conscience before you and the whole world that I

* Paragraph 15 of the Tender of Admissions stated that in his self-reporting letter Respondent also told Mr. Van
Wyck that Respondent lied when Respondent told Judge Simmons on July 16, 2008 that Respondent could not
continue with the hearing that day for more than one hour because Respondent’s client needed to return to work at
his construction job. The letter that Respondent wrote on July 29, 2008 does not contain a statement of Respondent
about his client and a need to return to a construction Job. Instead in the letter Respondent only stated, “At the
hearing, I misinformed the court that I could not continue to participate in the hearing because I was scheduled to
appear in another matter at 10:00 am. My statement to the court was false, Tn fact, I did not have another hearing and
I stupidly misrepresented this fact to the court.” (Respondent’s Exhibit #1)
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made a very stupid mistake.” (Respondent’s Exhibit 2- Transcript of August 4, 2008 Order
to Show Cause Hearing re: Contempt before Judge Simmons)

20.  Judge Simmons expressed to Respondent that her “biggest feeling was one of
disappointment, and the disappointment is because it wouldn’t be something I would expect
from you.”

21.  Judge Simmons held Respondent in contempt and sanctioned him $1,000
tepresenting opposing counsel's fees for the previous hearing and three hours of wasted
hearing time on August 4, 2008.

22.  Judge Simmons further expressed to Respondent that:

“and this is perhaps the most unfortunate consequence of this whole thing —is I do
not believe I have any choice except to recuse myself from further proceedings in
this case. The sad part about that is, to me, and the part that, frankly, is the most
difficult aspect of this case, is that it means the hearing this afternoon will be —
have to be continued once again. . . .That, to me, is the most hurtful and the direst
consequence of this whole action because a little girl is being affected and a little
boy is being affected. And that’s what hurts the most. However, under the
circumstances, I do not believe I have an ethical choice, myself.”

CONDITIONAL ADMISSIONS

1. Respondent conditionally admits that there is clear and convincing evidence
that he violated ER3.3(a)(1) when, by lying to the court about having a matter scheduled
in Juvenile Court at 10:00 a.m. on July 16, 2008, he knowingly made a false statement of
fact to a tribunal.

2. Respondent conditionally admits that there is clear and convincing evidence
that he violated ER4.1(a) when, by lying to the court about having a matter scheduled in
Juvenile Court at 10:00 a.m. on July 16, 2008, he knowingly made a false statement of
material fact to a third person. |

3. Respondent conditionally admits that there is clear and convincing evidence

that he violated ER8.4(a) when, by lying to the court about having a matter scheduled in
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Juvenile Court at 10:00 a.m. on July 16, 2008, he committed professional misconduct by
violating or attempting to violate the Rules of Professional Conduct.

4. Respondent conditionally admits that there is clear and convincing evidence
that he violated ER8.4(c) when, by lying to the court about having a matter scheduled in
Juvenile Court at 10:00 a.m. on July 16, 2008, he committed professional misconduct by
engaging in conduct involving dishonesty, fraud, deceit or misrepresentation.

5. Respondent conditionally admits that there is clear and convincing evidence
that he violated ER8.4(d) when, by lying to the court about having a matter scheduled in
Juvenile Crourt at 10:00 a.m. on July 16, 2008, he committed professional misconduct by
engaging in conduct that is prejudicial to the administration of Justice,

6. Respondent conditionally admits that there is clear and convincing evidence
that he violated ER8.4(d) when, by causing Judge Simmons to recuse from the case, with
the resultant delay in concluding a Family Court case involving child custody and
parenting time, Respondent committed professional misconduct by engaging in conduct
that is prejudicial to the administration of justice.

7. Respondent conditionally admits that there is clear and convincing evidence
that he violated Rule 41(c), Ariz.R.Sup.Ct. when, by lying to the court about having a
matter scheduled in Juvenile Court at 10:00 a.m. on July 16, 2008, he violated his duty
and obligation as a member of the State Bar of Arizona to maintain the respect due to
courts of justice and judicial officers.

8. Respondent conditionally admits that there is clear and convincing evidence
that he violated Rule 41(e), Ariz.R.Sup.Ct. when, by lying to the court about having a
matter scheduled in Juvenile Court at 10:00 a.m. on July 16, 2008, he violated his duty

and obligation as a member of the State Bar of Arizona to employ for the purpose of
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maintaining a cause confided to him such means only as are consistent with truth, and
nevér seek to mislead the judges by any artifice or false statement of fact.

9. Respondent conditionally admits that there is clear and convincing evidence
that he violated Rule 41(g) when, by lying to the court about having a matter scheduled
in Juvenile Court at 10:00 a.m. on July 16, 2008, he violated his duty and obligation as a
member of the State Bar of Arizona to avoid engaging in unprofessional conduct.

Respondent’s admissions are being tendered in exchange for the form of discipline

agreed to by the State Bar, censure and two years of probation with required counseling.

CONCLUSIONS OF LAW

Respondent’s admissions and the record at the Hearing support the Hearing
Officer’s conclusion that there is clear and convincing evidence that Respondent violated
ER 3.3(a)(1) knowingly making a false statement of fact to a court, ER 4.1(a) knowingly
making a false statement of material fact to a third person, ER 8.4(a) violating the rules of
Professional Conduct, ER 8.4(c) engaging in conduct involving dishonesty, fraud, deceit
or misrepresentation, ER 8.4(d) engaging in conduct that is prejudicial to the
administration of justice (both in lying to the court and in causing Judge Simmons to
recuse herself thereby delaying the case), Rule 41(c) violating his duty and obligation as a
member of the State Bar of Arizona to maintain the respect due to courts, Rule 41(e)
violating his duty and obligation to employ for the purpose of maintaining a cause
confided to him such means only as are consistent with truth and never seeking to
mislead a judge by any artifice or false statement of fact, and Rule 41(g) violating his
duty and obligation as a member of the State Bar of Arizona to avoid engaging in

unprofessional conduct.



RESTITUTION

There is no restitution in this matter. The record does not indicate that
Respondent’s client is owed any money from Respondent for attorney fees. The court
sanctioned Respondent for contempt. Respondent was ordered to pay $1000 of the

attorney fees incurred by the opposing party. Respondent has paid the sanction.

ABA STANDARDS

In determining the appropriate sanction, the Hearing Officer considered both the
American Bar Association’s Standards for Imposing Lawyer Sanctions (“Standards) and
Arizona case law. The Standards provide guidance with respect to an appropriate
sanction in this matter. The Supreme Court and Disciplinary Commission consider the
Standards a suitable guideline. See In re Peasley, 208 Ariz. 27,33,35, 90 P.2d
764,770,772 (2002); In re Rivkind, 164 Ariz. 154,157, 791 P.2d 1037,1040 (1990). They
are designed to promote consistency in the imposition of sanctions by identifying relevant
factors that courts should consider and then applying those factors to situations where

- lawyers have engaged in various types of misconduct. Standards I .3, Commentary.

In determining the appropriate sanction, the Supreme Court and the Disciplinary

Commission consider the duty violated, the lawyer’s mental state, the actual or potential

injury caused by the misconduct and the existence of aggravating and mitigating factors. See

Peasley, 208 Ariz. at 35, 90 P.3d at 772; Standard 3.0.
The Applicable Standard

The misconduct in this case was Respondent’s lie to the court about having a matter

scheduled in Juvenile Court at 10:00 a.m. on July 16, 2008. The following ethical rules are

the most applicable and appropriate:



ERs 3.3(a)(1) (Candor Toward the Tribunal), 4.1(a) (Truthfulness in Statements to
Others), 8.4(a) (Misconduct - violation of the Rules of Professional Conduct), 8.4(c)
(Misconduct - dishonesty) and 8.4(d) (Misconduct - prejudicial to the administration of
justice). These matters fit under Standard 6.1 False Statements, Fraud and Misrepresentation
and Standard 5.1 Failure to Maintain Personal Integrity. The Bar and Respondent urge that
the most appropriate Standards are

Standard 6.12:

Suspension is generally appropriate when a lawyer knows that false statements or
documents are being submitted to the court or that material information is improperly being
withheld, and takes no remedial action, and causes njury or potential injury to a iaarty to the
legal proceeding, or causes an adverse or potentially adverse effect on the legal proceeding.

Standard 5.13

Reprimand [Censure in Arizona] is generally appropriate when a lawyer knowingly
engages in any other conduct that involves dishonesty, fraud, deceit, or misrepresentation
and that adversely reflects on the lawyer’s fitness to practice law.

Based upon the conditional admissions in this matter, the Bar and Respondent urge
that the presumptive sanction with regard to Respondent’s misconduct under Standards

6.12 and 5.13 is suspension or censure.

Hearing Officer’s Analysis

Standard 6.11 must be addressed. It reads:

Disbarment is generally appropriate when a lawyer, with the intent to deceive the court,
makes a false statement, submits a false document, or mmproperly withholds material
information, and causes serious or potentially serious injury to a party, or causes a significant or

potentially significant adverse effect on the legal proceeding,
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The Hearing Officer is concerned that Respondent intended to deceive the court into
thinking he could not proceed with the three hour hearing on July 16, 2008 because he had a
10:00 am hearing in another court.

Respondent testified that the case involved mother’s desire to see her daughter. The case
was complicated by the fact that father was a U.S. citizen living in Tucson with the daughter
and mother was not a U.S. citizen living in Mexico. At the hearing in the disciplinary matter
Respondent testified that he was surprised on the morning of July 16, 2008 by the fact that
mother had ten witnesses ready to testify at the hearing before Judge Simmons. (Transcript of
Hearing, hereinafter “TR”, page 7, line 14 through page 8, line 18, hereinafter “7:14 through
8:187, 22:13 through 23:10)

Respondent was particularly concerned that the lawyer from Mexico who would testify
for mother at the hearing would convince Judge Simmons to order father to take the daughter to
Mexico (Nogales, Sonora) at least for visitation. Respondent feared that because of his frazzled
emotional state and the loss of his file he was not prepared to counter the testimony of a lawyer
from Mexico that there would be no problem in returning the child to the United States after the
visitation. Father and Respondent were worried that once the child was in Mexico they would
be powerless to effect a return of daughter if for some reason mother decided not to cooperate
in that return. Respondent had suggested to mother’s counsel visitation for mother in Tucson,
but this was not possible due to mother’s status as a citizen of Mexico. (TR 7:14-22,9:1-5,
14:14-22, 15:22 through 16:2, 18:6 through 19:12, 22:15 through 24:14, 25:18 through 26:23)

Respondent explained that he did not want to tell Judge Simmons the truth that he was
not prepared because he thought that reason might not win him a continuance. Respondent
feared that Judge Simmons would not have continued the remaining two hours of the hearing

because mother’s side had so many witnesses present. Some of the witnesses (including the
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lawyer from Mexico) had travelled a long distance to testify at the hearing. (TR 8:12-18, 27:25
through 28:23) |

A second area of concern is Judge Simmons’ cénclusion that Respondent’s conduct had
an effect on the case in issue. After Judge Simmons learned of Respondent’s deception she not
only found him in contempt and sanctioned him $1000, but she recused herself, Judge Simmons
had to set the resumption of the hearing for August 4, 2008, On that date because she recused,
the judge had to reset the hearing again. All of these continuances were caused by Respondent’s
lie. For these reasons Judge Simmons concluded in the August'4, 2008 minute entry “...that the
most hurtful and worst consequences of this action is the effect a continuance will have on the
minor children.” (State Bar’s Exhibit 7)

The question is whether pursuant to Standard 6.11 disbarment should be considered if
Respondent’s actions can be said to have caused “...serious or potentially serious injury to a
party or caused a significant adverse effect on the legal prbceeding.”

Judge Simmons appears to have opined that the minor children would be affected by the
continuance of the hearing. A closer reading of the judge’s minute entry leads the Hearing
Officer to conclude that the judge was saying that there might be an effect on the minor
children. The same minute entry contains the following statement: “THE COURT NOTES its
concerns regarding this case, and informs counsel that the last report from Little Tree Family
Services indicates that parenting time is proceeding better than it has in the past, and is hopeful
that it will continue.” (State Bar’s Exhibit #7)

At the hearing in the disciplinary case Respondent testified that the couples’ son was
about one year old last summer and the daughter was two years old. There is no other
information in this record that these children suffered from the continuance of the hearing in the
custody and parenting time case occasioned by Respondent’s conduct. (TR 14:3-11, 16:13
through 17:25)

10
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The lie told by Respondent has not been found to have altered the result in the
underlying case. First, through no effort of Respondent, Judge Simmons discovered the lie so
quickly that only eighteen days elapéed between July 16 and August 4, 2008. Second, the State
Bar and Respondent informed the Hearing Officer that Respondent also withdrew from
representing father in the underlying case. Except for a delay in assigning another judge, father
acquiring new counsel and the setting of another hearing, no other decision in the case was
effected by Respondent’s lie. (TR 16:4-12)

The examples cited in the commentary to Standard 6.11 are of a criminal defense lawyer
suborning petjury, Board of Overseers of the Bar v. James Dineen, 481 A.2d 499 (Maine 1984)
and a lawyer facing personal garnishment lying in a sworn affidavit that the money in his
checking account belonged to clients and could not be garnished, Office of Disciplinary
Counsel v. Grigsby, 493 Pa. 194, 425 A.2d 730 (1981). Respondent’s deception in the instant
case was not about the merits of the controversy but was a tactic to gain him time to prepare.

Standard 6.12 does not completely fit the facts of Respondent’s matter, but it comes
closer than any other Standard. Respondent knew that false information was being submitted to
Judge Simmons and he took no action to remedy the falsehood (before it was discovered by
Judge Simmons). Respondent knew that Judge Simmons was so taken in by his lie that after
one hour had elapsed in the July 16, 2008 hearing and it was 10:00 am the judge offered to call
the Juvenile Court judge (where Respondent was allegedly to appear) to assist Respondent so
he would not be blamed for being late to court. The Judge’s consideration for Respondent was
not reciprocated by Respondent confessing his lie. Instead he deceptively declined the judge’s
gracious offer of help with a repetition of his lie, “THE COURT: Mr. Bracamonte, because we
still have not finished the hearing, do you need Mr. Wagner to call the judge at Juvenile Court
in another case? MR, BRACAMONTE: No, Judge. I will be heading right out from here. So
that’s fine.” (State Bar’s Exhibit #5)

11



A. The duty violated |

As described above and in the accompanying Tender, Respondent violated rules
relating to candor and honesty. For the purposes of this agreement, Respondent admits and
the Hearing Officer finds that he violated duties owed to the public and the legal system. As
an officer of the court Respondent should uphold the values of truth. He denigrates the court
and the system in the eyes of his client and the opposing party when he lies to the judge for
his own advantage. His reputation and the reputation of all lawyers for truthfulness suffer
when by lying he fosters the impression that lawyers will bend the truth to win.

B. The Iawyer’s mental state

The parties agree and the Hearing Officer finds that Respondent’s conduct was
“knowing™.

C. The extent of the actual or potential injury

The parties agree and the Hearing Officer finds that Respondent’s conduct in this
matter caused actual harm to the parties in the underlying litigation in the form of a delay in
the proceedings, the judge’s recusal and Respondent’s withdrawal as counsel of record.
However the Hearing Officer finds that the record does not contain information as to how the
children were specifically harmed by the delay.

D. The aggravating and mitigating circumstances

Aggravating Factors:

Standard 9.22(a), prior disciplinary offenses (censure and probation in a 3-count
Complaint in 2007, File Nos. 06-0484, 06-0722 and 06-1261, for violating ERs 1.2, 1.3, 1.4,
1.5, 1.15, 1.16(d), 3.2, 5.3 and 5.5); Respondent in count one failed to have a contingent fee

agreement in writing, failed to act with reasonable diligence and promptness in representing
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a client, failed to keep the client reasonably informed of the status of her case, failed to take
reasonable steps to expedite the litigation and negligently supervised a non-lawyer who
wotked in Respondent's office and performed activities in this case that constituted the
unauthorized practice of law. In count two (a divorce case) Respondent again failed to have a
written fee agreement with a different client, and failed to provide the client with an
accounting of how the client's $5000 was expended. In this count Respondent admitted that
he violated ER 1.2 failing to abide by a client's decisions concerning the objectives of
representation, ER 1.5 failing to have a fee agreement in writing, ER 1.15 not sé.fekeeping
client property, and ER 1.16(d), terminating representation without following the appropriate
procedures. In count three (a criminal matter) Respondent had a written fee agreement
committing Respondent to reducing the fee by $2500 if the defendant did not go to trial.
After the defendant pled guilty and sought a refund Respondent initially refused to reﬁmd the
$2500 Once again Respondent asserted that he failed to memorialize a verbal agreement the
defendant made after Respondent visited his client who was in custody. Respondent alleged
that the client verbally agreed that Respondent should apply the $2500 in question toward the
trial preparation work that Respondent performed after the defendant initially rejected a plea
offer. About four months after the defendant filed a complaint with the Bar Respondent
refunded the $2500.

The Hearing Officer has several concerns. The current case is Respondent’s second
matter with the disciplinary process within two years. In the previous disciplinary matter the
Hearing Officer listed three aggravating factors, a pattern of misconduct, multiple offenses,

and substantial experience in the practice of law. The four mitigating factors were absence of

13



a prior disciplinary record, absence of a dishonest or selfish motive, timely good faith effort
to make restitution, and full and free disclosure to disciplinary board. In the current
disciplinary matter the first two mitigating factors are now aggravating factors. In the prior
disciplinary matter Respondent received a censure and was placed on probation for two
years. Therefore Respondent was on probation on July 16, 2008 when Respondent lied to the
court in the current disciplinary matter. (TR 32:9 through 36:2, 37:32 through 39:12)

Bar counsel in the current matter did not know at the hearing whether he was required
to begin a procedure concerning a violation of that probation by Respondent’s admitted
unethical conduct in the current matter.’ (TR 37:23 through 39:12) Counsel for Respondent
asserted that the prior disciplinary matter was not part of a pattern of misconduct with the
current disciplinary case. Respondent's counsel argued that the previous discipline case
involved basically negligent housekeeping. The current case involves deliberate lying to the
court. (TR 44:1 through 45:17) The Hearing Officer agrees with the argument of Bar
Counsel that although the two disciplinary matters are factually different they both involve
Respondent violating the rules of professional conduct. However the sanctions proposed by
the parties in the current matter are appropriate for the circumstances of Respondent. His lie
to the court was serious in that it delayed a very important proceeding. Respondent reported
himself to the Bar and admitted his falsehood in the contempt hearing before Judge

Simmons. Judge Simmons ordered Respondent to pay a $1000 sanction which he has paid.

? The Hearing Officer’s Report in Respondent’s prior matter (File Nos. 06-0484, 06-0722, 06-1261) was filed on
June 25, 2007. It contained the recommendation for censure and probation. At page 22 of the report the Hearing
Officer stated: “In the event Respondent fails to comply with any of the foregoing terms, and the State Bar receives
information about his failure, bar counsel will file a Notice of Non-Compliance with the disciplinary clerk.”
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The consequence for his conduct in the current case will be in addition to the finding of
contempt and the $1000 sanction issued by Judge Simmons.

The previous probation will now be extended by another two years. Respondent has
maintained regular counseling on a weekly basis. The extension of probation will require
Respondent to continue this counseling. In addition Respondent will be suspended from the
practice of law for 30 days. (TR 38:19 through 39:12)

Standard 9.22(b), dishonest or selfish motive; Respondent told the lie to get out of
having to put on the evidentiary hearing in a very hotly contested case involving child
custody and parenting issues because Respondent was not prepared. (TR 56:23 through
58:14)

Standard 9.22(h), vulnerability of victim; Respondent was representing the father in
the family court matter. Father was a United States citizen living with the couple’s two year
old daughter in Tucson. Mother was not a U.S. citizen and was living in Mexico with the
couple’s one-year old son. At the hearing of July 16, 2008 mother was seeking visitation in
Nogales, Sonora, Mexico with the couple’s daughter. A complicating factor was that mother
could not come into the United States to exercise her parenting time and father was afraid
that if his daughter was sent to Nogales, Sonora he might not be able to get her back. (TR
26:24 through 27:24) When Respondent’s lie forced the judge to recuse herself and
Respondent to withdraw the resolution of these difficult custody and parenting time issues
was delayed. The most vulnerable victim would be the two year old daughter who was not

seeing her mother in the summer of 2008.
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Standard 9.22(i), substantial experience in the practice of law. Respondent has

practiced law since 1992.

Mitigating Factors:

Standard 9.32(c), personal or emotional problems. Respondent experienced marital
difficulty for several years which was an ongoing source of stress. (TR 50:16-23) The
evening before his misconduct, his briefcase containing valuable and important documents
and exhibits was stolen from his car necessitating involvement with the police and a late
night at his office to reproduce documents. This triggered another fight with his wife. By the
time Respondent appeared in court before Judge Simmons in a case that already was a source
of anxiety given its high profile in the local media, he was emotionally “frazzled”.
Respondent’s counselor, Amy Shiner, has diagnosed Respondent as suffering from an
Adjustment Disorder. (See Respondent’s Exhibit 4 to the Hearing)

Standard 9.32(d), timely good faith effort to make restitution or to rectify
consequences of misconduct. Respondent self-reported his misconduct to the State Bar
shortly afterward. He apologized to Judge Simmons and all parties, and paid court-imposed
sanctions immediately. (Respoﬁdent’s Exhibit 1 to the Hearing)

Standard 9.32(e), full and free disclosure to a disciplinary board or cooperative
attitude toward proceedings. Respondent has cooperated fully with the Bar investigation.
He has candidly admitted his unethical conduct. He has provided the Bar proof of his contact
with the police about his stolen briefcase and proof of his counseling (he gave the Bar the

counselor’s notes). In the Hearing he made no attempt to minimize or rationalize his conduct.
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He impressed the Hearing Officer as a person who has confronted his mistake and is taking
practical steps (regular counseling) to make sure that he never commits ‘unprofessional
conduct again. (TR 49:11 through 51:23)

Standard 9.32(k), imposition of other penalties or sanctions; The court imposed a
| $1,000 sanction which Respondent paid. The court found Respondent in contempt.

Standard 9.32(1), remorse; Respondent’s action of acquiring counseling on a
regular basis impresses the Hearing Officer that he is sincerely remorseful for his
conduct. He did not simply obtain an assessment of his “problem”, but he has taken the
extra step of meeting with his counselor once each week since September 2008,
Respondent reported himself to the Bar. Respondent consistently admitted his lie to

Judge Simmons, to the Bar and in the Hearing. (TR 31:3-25)

PROPORTIONALITY

To have an effective system of professional sanctions, there must be internal
consistency, and it is appropriate to examine sanctions imposed in cases that are factually
similar. See Peasley, 208 Ariz. at 35, 90 P.3d at 772. However, the discipline in each case
must be tailored to the individual case, as neither perfection nor absolute uniformity can be
achieved. Id., 208 Ariz. at 41, 90 P.3d at 778 (citing In re Alcorn, 202 Ariz. 62, 76, 41 P.3d
600, 614 (2002); In re Wines 135 Ariz. 203, 207, 660 P.2d 454, 458 (1983)). The cases set
forth below demonstrate that a 30-day suspension with probation and costs is an appropriate
sanction in this matter,

In re: Macpherson, SB-08-0079-D (2008). Respondent was less than candid with the

judge in representing that he had a doctor’s appointment and was not available to appear in
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court when his client was being called as a witness in a murder-for-hire prosecution.
Respondent told the court that he had a doctor’s appointment at the time of the witness’
testimony a Wednesday at 1:30 pm. The judge remembered that Respondent had a regular
golf tee time at the Tucson Country Club every Wednesday afternoon. On the afternoon of
the witness’ scheduled testimony the judge instructed her assistant to contact the Country
Club to see if Respondent was playing golf. The Club reported that Respondent’s golf group
teed off at 12:30 pm and Respondent was with them. He would be finished at 4:30 pm. The
involved ERs were 3.3(a), 8.4(c) and 8.4(d). The result was an agreement for a 30-day
Suspension and one year of probation (LOMAP including four hours of ethics). In the
Tender of Admissions the parties citied the following aggravating and mitigating factors; in
aggravation: 9.22(b) dishonest or selfish motive, (g) refusal to acknowledge wrongful nature
of conduct and (i) substantial experience in the practice of law, in mitigation: 9.32(a) absence
of prior disciplinary record(one remote informal reprimand in 1989), (e) full and free
disclosure to disciplinary board or cooperative attitude toward proceedings, (1) remorse and

(m) remoteness of prior offenses. The mental state was “knowing” and there was a potential
injury.

In re Brinton, SB-03-0154 D (2004). Mr. Brinton received a 30-day suspension and
two-years of probation for violating Ariz.R.Sup.Ct., Rule 42, ERs 1.2, 1.3, 1.4, 1.15, 3.3,
4.1, 8.4(c) and 8.4(d), and Rules 41(c) and 43(d), Ariz.R.Sup.Ct. In count one Brinton made
a false statement to a tribunal, failed to be truthful in statements made to others, and engaged
in conduct involving a misrepresentation. Respondent representing plaintiff filed 2
stipulation with the court that he altered to make it appear as if defendant’s counsel had

agreed to an amended complaint adding seven plaintiffs. One aggravating factor was found
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to exist: substantial experience in the practice of law. There were five mitigating factors
found: no prior disciplinary record, no selfish or dishonest motive, personal or emotional
problems, full and free disclosure and cooperation throughout the disciplinary proceedings,
and remorse.

In re Coffee, SB-01-0095-D (2001). Mr. Coffee was found to have willfully failed to
update his pleadings relating to his sprousal maintenance reduction request and supporting
financial affidavit when he told the Judge that there were no additional financial assets not
listed. In fact, he had $50,000.00 in an out-of-state bank account. Coffee received a 30-day
suspension for violating Ariz.R.Sup.Ct., Rule 42, ERs 3.3, 4.1 and 8.4(c) and (d). Two
aggravating factors were found to exist: dishonest or selfish motive and substantial
experience in the practice of law. Two mitigating factors were found: absence of a prior
disciplinary record, and a delay in the disciplinary proceedings.

Matter of Linda Hansen, No. 93-0417. Ms. Hansen agreed to a Censure prior to
issuance of a formal complaint, which was upheld. She was a city proéecutor assigned to a
DUI case the day of trial. Shortly before trial, she spoke to the victim of the accident and,
believing that the defendant would enter into a plea agreement or that the judge would begin
jury selection the following day, told the witness she could leave (which the latter did). The
judge, however, then announced that the trial would begin, so Hansen told the judge she was
not ready to proceed because the victim witness was not present. She did not tell the court or
defense counsel that the witness had been present.earlier and that she told the witness she
could leave. When asked by the judge if she had heard from the witness that day, Hansen

said no. When the judge asked her to look for the witness, Hansen looked for her in the
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hallway, then attempted to call her, but received no answer. In her log, Hansen wrote that the
witness “had not yet arrived”, “need to call witness”, “not able to locate witness”, “can’t find
witness”. On a defense motion, the court dismissed the case without prejudice. Hansen told
her supervisor that she dismissed the case because the victim witness failed to appear. That
same day, she resigned from the prosecutor’s office. The charges later were refiled. Relevant
ERs were 1.3 (reasonable diligence), 3.3(a)(1) and 4.1(a) (knowingly make false statements
of material fact or law to a tribunal or third person) and 8.4(a), (c), and (d) (violating rules of
professional conduct, engaging in conduct that involves dishonesty, deceit, or
misrepresentation and that is prejudicial to the administration of justice). There was one
aggravating factor-dishonest or selfish motive (lying to court to cover up her error in
prematurely releasing her witness). Numerous mitigating factors included no prior
disciplinary record, remorse, full and free disclosure, full cooperation, inexperience, and
resignation from her job.

RECOMMENDATION

‘The Hearing Officer recommends that the agreement for a 30 day suspension followed
by two years of probation be accepted. The probation will include M.A.P. terms and a
specific requirement that Respondent continue with his regular counseling. The most
disturbing aspect of this matter is that Respondent was on probation for another violation of
the Rules of Professional Conduct when he lied to Judge Simmons. Respondent did not
present false evidence to the court in an attempt to affect the result in the case. His conduct in
lying to buy himseif time to prepare is reprehensible. However the recommended sanction is

appropriate to deter both the Respondent and other counsel from similar misconduct. The
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sanction will serve to protect the public and the Iegé.l system because it will alert Respondent
to the necessity of conforming his practice to the rules of professional responsibility.
Respondent's prior disciplinary matter resulted in censure and probation. His second instance
of misconduct will now result in a 30 day suspension from the practice of law and an
extended probationary period. Respondent should now understand that he should not be n

the disciplinary process again.

SANCTIONS

Respondent and the State Bar agree and the Hearing Officer recommends that the
following disciplinary sanctions shall be imposed: !

1. Respondent will receive a 30-day suspension;

2. Respondent shall be placed on probation for 2 years under the following terms and
conditions:

a. Respondent shall contact the director of the SBA’s Member Assistance
Program (“MAP”) within 30 days of the date of the final Jjudgment and order;

b. The MAP director shall develop written “Terms and Conditions of
Probation” the terms of which shall be incorporated herein by this reference;

c. The Terms bf Agreement of Probation shall, among other things, require
that Respondent continue with regular psychological counseling for the duration of
his probation;

d. Payment of the costs and expenses of the disciplinary proceedings;

e. The probation period will begin to run at the ﬁmé of the judgment and
order, and will conclude two years from the date that all parties have signed the
“Terms and Conditions of Probation.”

f. Respondent shall be responsible for any costs associated with MAP,

21



C C

g. Respondent shall refrain from engaging in any conduct that would violate
the Rules of Professional Conduct or other rules of the Supreme Court of Arizona.

1. In the event that Respondent fails to comply with any of the foregoing
probation terms, and the State Bar receives information thereof, Bar Counsel shall

file a Notice of Non-Compliance with the imposing entity pursuant to Rule 60(a)(5),

Ariz.R.Sup.Ct. The imposing entity may refer the matter to a Hearing Officer to

conduct a hearing at the earliest practicable date, but in no event later than thirty (30)

days following receipt of notice, to determine whether a term of probation has been

breached and, if so, to recommend an'appropriate sanction. If there is an allegation
that Respondent failed to comply with any of the foregoing terms, the burden of
pfoof shall be on the State Bar to prove non-compliance by a preponderance of the
evidence”.

3. Respondent shall pay all costs and expenses incurred by the State Bar in this
disciplinary proceeding, as provided in the State Bar’s statement of costs and expenses,
attached hereto as Exhibit A and incorporated herein. In addition, Respondent shall pay
all costs incurred by the Disciplinary Commission, the Supreme Court and the

Disciplinary Clerk’s Office in this matter.

DATED this Zo“"‘day of April, 2009.

Donthar Sihhe 4o /,n/m‘
Jonathan H. Schwartz
Hearing Officer 6S

. * The burden of proofin a probation violation hearing has been changed effective January 1, 2009 Rule 60(5)(C)
now requires the State Bar to prove a violation of probation by a preponderance of the evidence. In the Tender the
parties stated the burden of proof as clear and convincing evidence. Afier the hearing, the Hearing Officer contacted
counsel for the parties. Counsel stipulated that the Hearing Officer could amend the Tender to reflect the changed
burden of proof to a preponderance of the evidence.
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Original filed with the Disciplinary Clerk
this _%0%ay of Apc,) , 2009,

Copy of the foregoing mailed
this {5T dayof M) Oy , 2009, to:

David L. Sandweiss

Staff Bar Counsel

State Bar of Arizona

4201 North 24 Street, Suite 200
Phoenix, Arizona 85016-6288

Stephen G. Montoya

Montoya Jimenez PA

3200 North Central Avenue, Suite 2250
Phoenix, Arizona 85012-2490
Counsel for Respondent

by: afpwax\
rvo
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Statement of Costs and Expenses

In the Matter of a Member of the State Bar of Arizona,
Ricardo A. Bracamonte, Bar No. 014303, Respondent

File No(s). 08-1300

Administrative Expenses

The Board of Governors of the State Bar of Arizona has adopted a schedule of
administrative expenses to be assessed in disciplinary proceedings, depending on at which
point in the system the matter concludes. The administrative expenses were determined to
be a reasonable amount for those expenses incurred by the State Bar of Arizona in the
processing of a disciplinary matter. An additional fee of 20% of the administrative expenses
is also assessed for each separate matter over and ‘above five (5) matters due to the extra
expense incurred for the investigation of numerous charges.

Factors considered in the administrative expense are time expended by staff bar counsel,
paralegal, secretaries, typists, file clerks and messenger; and normal postage charges, telephone
costs, office supplies and all similar factors generally attributed to office overhead. As a matter
of course, administrative costs will increase based on the length of time it takes a matter to
proceed through the adjudication process.

General Administrative Expenses Jfor above-numbered proceedings =  $600.00

Additional costs incurred by the State Bar of Arizona in the processing of this disciplinary
matter, and not included in administrative expenses, are itemized below.

Staff Investigator/Miscellaneous Charges

Total for staff investigator charges $0.0

TOTAL COSTS AND EXPENSES INCURRED $600.00

. _ 7
MO’/@%& A #-97
Sandra E. Montoya Date

Lawyer Regulation Records Manager
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