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BEFORE THE DISCIPLINARY coMmMjssioN MAR 1 3 2008
OF THE SUPREME COURT OF ARIZ0NA

(SCIPLINARY COMMISSION QF THE]
DI UrREME ?PgEﬂ%@ﬁIZONA
BY —. .

IN THE MATTER OF A MEMBER ) Nos. 08-0822
OF THE STATE BAR OF ARIZONA )
)
STEPHEN J. RENARD, ) _
Bar No. 021991 ) DISCIPLINARY COMMISSION
- ) - REPORT |
RESPONDENT. )
)

This matter came before the Disciplinary Commission of the Supreme Court of
Arizona on February 21, 2009, pursuant to Rule 58, Ariz.R.Sup.Ct., for con51derat10n of
the Hearing Officer’s Report filed December-29, 2008, recommending acceptance of the
Tender of Admissions and Agreement for Disciﬁline by Consent and Joint Memorandum -
in Support of Agreement for Discipline by Consent providing for a censure, two years of
probation with Law Office Management Assistance Program (“LOMAP”) and Ethics
Enhancement Program (“EEP”) and ;:osts.

Decision

Ha\.ring found no-facts clearly erroneous, the eight members ' of the Disciplinary

Commission unanixﬁously recommend accepting and incorporating the ﬁearing Officer’s

findings of fact, conclusions of law, and recommendation for a censure, two years of

- probation (LOMAP and EEP) and costs.>

Terms of Probation

! Comrmssmners Katzenberg and Osborne did not pammpate in these proceedmgs Jose B, Ashford Ph.D, 2
public member from Phoenix, participated as an ad hoc member.

* The Hearing Officer’s Report is attached as Exhibit A.
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Respondent shall contact the Director of LOMAP within 30 days of the date
of the final Judgment dnd Order. Respondent shall submit to a LOMAP
exaxnination of his office procedures, including, but nét limited to,
coﬁlpliance with ERs 1.15, 1.16, and Rule 53(c), Anz.R.Sup.Ct. The

Director of LOMAP shall develop “Terms and Conditions of Probation,”

‘ and those terms shall be incorporated herein by reference. The probation

period will begin to run at the time of the Tudgment and Order and will

b)

Q)

continue two years from the date on which Respondent signs the “Terms and
Conditions of Probation.” Respondent shall be responsible for any costs
associated with LOMAP.

Respondent shall attend a one déy EEP. Respondent niust C(_mtact the State
Bar’s EEP Program Coordinator within .20 days from the date of the |
Judgment and Order. Respondent shall be respousible for thé cost of
atteﬂding the program. - |

Respondent shall refrain from engaging in any conduct that would violate
the Rules of Professional Conduct or other rules of the Supreme Court of
Arizona.

In the event that the Director of LOMAP récommends early t_erminaﬁon

from probation, and Respondent has successfully completed EEP, Bar

Counsel shall review the recommendation to ascertain whether early
termination of probation is appropriate. If Bar Counsel determines that early
termination of probation is appropriaté, Bar Counsel shali file a Notice of

Successful Completion of Probation.
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4. In the event that Respondent fails to comply with any of the foregoing probation
terms, and information thereof is received by the State Bar of Arizona, Bar Counsel
shall file a Notice of Noncompliance with the imposing entity, ﬁursuant to Rule
60(a)(5).Ariz.R.Sup.Ct. The imposing entity may refer the matter to a Hearing
Officer to conduct a hearing at the earliest‘practicable date, but in no event later
than_ 30 days after re;:eipt of notice, to de-termine whether a term of probation has
been.breached and, if so, to recommend an approi)riate sanction. If there is an
‘- allégation that Respondent failed to comply with any of the foregoing terms, the
burden of proof shall be on the State Bar of Arizona to prove noncompliance by

clear and convincing evidence.

RESPECTFULLY SUBMITTED this [?2'7"‘ day of YManch | 2009,

q '
Daisy Flores, Chair
Disciplinary Commission

Original filed with the Disciplinary Clerk
this 2754’“ day of YW QA el » 2009,

" Copy of the foregoing mailed

this 1ot" dayof Marc™ , 2009, to:

- Hon. H. Jeffrey Coker
" Hearing Officer 6R

P.O. Box 23578 .
Flagstaff, AZ 86002-0001
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Stephen J. Renard

Respondent

The Law Offices of Stephen J. Renard
868 Cove Parkway, Suite 4
Cottonwood, AZ 86326-0001

Jason B. Easterday

Bar Counsel

State Bar of Arizona

4201 North 24th Street, Suite 200
Phoenix, AZ 85016-6288

by: afﬂbf;wfwok
_ FARAS)
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BEFORE A HEARING OFFICER R F E L E D

OF THE SUPREME COURT OF ARIZON

DEC 2 9 2008
HEARING QFFICER OF THE
SUPHE URT QF ARIZONA
N THE MATTER OF A MEMBER ) No. 08-0822 2 W
DF THE STATE BAR OF ARIZONA, ) | e
)
STEPHAN RENARD, ) HEARING OFFICER’S REPORT
BAR No. 021991 )
| )
RESPONDENT. )
)
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PROCEDURAL HISTORY

1. Probable Cause was found in this matter on July 30, 2008, and a Complaint
thereafter was filed on August 14, 2008. Service was accomplished on August 18,
2008, and the un_dersigned was assigned to this case on August 19, 2008.
Respondent filed his Answer on September 2, 2008. An Initial Case Managemeﬁt
Conference was held on September 9, 2008, and the Final Hearing was get on
November 17, 2008. Thereafter the pérties' advised that they had settled the case
and tﬁe matter went to a hearing on the Tender and Joint Memorandum on
November 28, 2008.

| FINDINGS OF FACT
D. At all times relevant hereto, Respondent was a member of the State Bar of
Arizona, having been admitted to practice in this state on Decemb_er 16, 2002.
COUNT ONE (File No. 08-0822 McEwan)
3. Inor about'cho‘b_er 2007, John Mcl;jwan (“Mr. McEwan™) retained Respondent to
represent him in a medical malpra.ctice case. Mr. McEwan and Respondent.

agfeed to a contingency fee arrangement for the representation.
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As part of the representation and to evaluate the claim, Respondent requested-
certain medical records from Mr. McEwan. Béginning in or about January 2608
and continuing through March 28, 2008, Mr. McEwan delivered his medical
records to Respondent.

Subsequently, Mr. McEwan became dissatisfled with Respondent's

- representation. Beginning in the first week of April and continuing through April

25, 2008, Mr. McEwan requested from Respondent on numerous occasions that

their relationship terminate and that Respondent return Mr. McEwan's medical

| records. Respondent assured Mr. McEwan that the records would be returned.

On April 26,' 2008, Respondent even assured Mr. McEwan he had sent the
records to him in the mail. Mr. McEwan, however, did not receive the records.
By this time, Mr. McEwan had ﬁo‘tiﬁed the State Bar of the issue. On or about
April 29, 2008, Respondent advised Staff Bar Counsel that he had mailed the
records the previous week to Mr McEwan. On or about May 5, 2008, when Bar
Counsel inquired of the records, Respondent said that the records had been sent
back to him, but that he would personalljr deliver the records to Mr. McEwan the
following day. Respondent still did not deliver the records.
On or about July 18, 2008, another staff bar atforney reviewed the Bar Comp;laint
and requested that Respondent provide information regarding Rf;spondent's
reépresentation, including a copy of the fee agreement in the case. Bar Counsel
requested that R_espondeﬁt r¢5p0nd w1thm five business ciays from July 18, 2008.

Respondent did respond to this request, By fax, on August 13, 2008.
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Respondeﬁt contends, and the State Bar does not contest, that Respondent has‘
returned all of the documents Mr. McEwan bfovided to the Respondent. Tﬁere
was no evidence to the contrary so the Hearing' Officer must conclude that Mr.
McEwan has received all of his documents.

CONCLUSIONS OF LAW
This Hearing Officer finds that thére is clear and convincing evidence that
Respondent violated:

Rule 42 Ariz.R.Sup.Ct.

ER 1.15(d), Safekeeping Property: Respondent did not promptly deliver to the

client the client's propérty (medical records) when requested.
ER 1.16(d), Terminating Representation: Respondent did not surrender the client's
medical records when demanded.‘ '
Rule 53(f) Ariz.R.Sup.Ct., Failure to furnish information: Respondent failed to
furnish information to Bar Counsel when requested.’

ABA STANDARDS
ABA Standard 3.0 provides that four criteria should be considered: (1) the duty
violated; (2) the lawyer's mental state; (3) the actual or potential injury caused by
the lawyer's misconduct; (4) the existence of aggravating and mitigating factdrs.
The Duty Violated |
The partiés submit, and the undersigned Hearing Officer concurs, that Standard
4.1, “Failure to Preservé the Clients Pfoperty” is most applicable to Respondent's

violation of his duty to return his cIient;s property when requested, and Standard

In the Tender and Joint Memorandum this violation was erroneously listed as a Rule 53(c) violation. The
yndersigned confirmed with Counsel post hearing that the correct Rule citation is 53(f).

3
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7.0, “Violation of Other Duties Owed as a Professional” is most applicgble to.
Respondent's failure in his duty to respond to t]ﬁé Bar. |

Specifically, Standard 4.13 provides: “Reprixﬁand [censure in Arizona] is
generally appropriate when a lawyer is negligent in dealing with cliént’s property,
and causes injury or potential injury to a client” Standard 7.3 provides:
“Reprimand [censure in Arizona] .is generally appropriate when a lawyer
negligently engages in conduct that is a violation of a duty owed as a professional,

and causes injury or potential injury to a client, the public, or the legal s&stem.”

Considering these Standards, the presumptive sanction in this matter is censure.

The Lawyel."s' Mental State

The parties submit, and the Hearing Officer concurs, that Respondent acted

" negligently when violating his duty to his client and the profession.

Injury

The parties submit that there wés no actual injury to Respondent's client, but the
potential for injury existed. No evidence was submitted to the undersigned
Hearing Officer which would contradict this submission. Respondent's client did
ultimately receive all of his medical records, although not as timely as he should
have. No injury to the client was shown as a result of this delay. |
Aggravating and Mitigating Factors

Aggravating Factors:

Standard 9.22(d), Multiple_Offenses: -ReSpondent violated several ethical rules

and duties in this matter.
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Mitigating Factors:
Standard 9.32(a), Absence of a Prior Discipiiilary Record: Respondent has no
prior formal discipline. The parties submit that.this factor should not be given
great weight due to Respondent's agreement to accept a censure in a previous
State Bar Case, File Number 07-1867, which was considered in executive session
by the Disciplinary Commission on October 17, 2008.

PROPORTIONALITY REVIEW
The Supreme Court has held that while discipline in each case should Ee tailored
to the individual facts of the case, neither perfection nor absclute uniformity can
be achieved; and one of the goals of the Disciplinary system is proportionality of
cases having similar factual circumstances, In re Peasley 208 Ariz. 33, 90 P.3d
772 (2004). |
The tendered sanction in this matter is a censure, probation for a period of two
years with specific requirements, and Respondent to pay all costs incurred in
these proceedings.
In In re Lallis, SB 07-0072-D (2007), Lallis was censured. Lallis accepted client
funds for the specific purpose of funding the settlement debt. Afterl failing to
settle any debts, the clienf terminated Lallis and requested a refund. Lallis refused
to return the client funds apd asserted a retaining lien for attoméy‘s fees on
another matter. There was one aggravating factor: 9.22(b), Dishonest or Selfish
Motive. There was one ﬁtigating factbr: 9.32(a), Absence of a Prior Disciplinary

Record. Lallis acted with a negligent state of mind, and caused potential injury.
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Lallis was‘ sanctioned for violation of Rule 42 Ariz.R.Sup.Ct., specifically ERs.
1.15(d), 1.16(d) and Rule 44(b)(4). |

In In re Frishee, SB-07-0196-D (2007), Friébee was censured, placed on

probation and ordered to pay restitution. Frisbee failed to refund an advance

payment -of a fee that was not earned upon termination of the representation.

Frisbee further failed to deposit unearned fees into his trust account. There was

one aggravating factor: 9.22(i), Substantial Experience in the Practice of Law.

There was one mitigating factor: 9.32(a), Absence of a Prior Disciplinary Record.

Frisbee acted with a negligent state of mind, and caused actual injury to the client.

Frisbee was‘ sanctioned for violation of Rule 42 Ariz.R.Sup.Ct., ERs 1.5(b)(3),
1.15(a), 1.15(c) and 1.16(d).

In In re McVay, SB-03-0018-D (2003), McVay was censured and placed on two
years of probation. McVay represented three separate clients in different criminal
matters, and in his representaﬁoﬁ, failed to act with reasonable diligence, failed to
properly communicate with the clients, failed to render an accounting of his fees
when requested, and failed to provide documents 1o a client. There were three
aggravating factors: 9.22(a), Prior Disciplinary Offenses; '9.22(d),. Multiple
Offenses; and 9.22(i), SuBstantial Experience in tile Practice of Law. There ﬁere
two mitigating factors: 9.32(b), Absence of a Dishonest or Selfish Motive; and
9.32(e), Full and Free Disclosure to a Disciplinary Board or Cooperative Attitude
Toward the Pfoceedjngé. McVay acteﬂ with a negligent state of mind. McVay
caused actual injury. McVay was | sanctioned for violation of Rule 42,

Ariz R Sup.Ct., specifically ERs 1.3; 1.4, 1.15(b), 1.16(d) and 8.4(d).
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RECOMMENDATION
It has been held in the State of Arizona, that ﬁe purpose of lawyer discipliﬁe is
not to punish the lawyer, but to achieve the follovﬁng goals: protect the public, the
profession and the administration of justice; deter future mjsconduct; and instill
public confidence in the Bar’s integrity. In re Fioramonti, 176 Ariz. 182, 859 P.2d
1315 (1993), In re Neville 147 Anz 106, 708 P.2d 1297 (1985), Martter of
Horwitz, 180 Ariz. 20, 881 P.2d 352 (1994).

In imposing discipline, it is appropriate to consider the facts of the case, the

" American Bar Association’s Standards for Imposing Lawyer Sanctions and the

proportionaﬁty of discipline imposed in analogous cases, Matter of Bowen 178
Ariz. 283, 872 P.2d 1235 (1994).

Upon consideration of the faéts, application of the Standards, including
aggravating and mitigating factors, and the proportionality analysis, this Hearing
Officer concurs with the recomﬁendatiom set forth in the Tender of Admissions:
1. Respondent shall be censured.

2. Respondent shall pay all costs incurred by the State Bar in bringing these

disciplinary proceedings. In addition, Respondent shall pay all costs incurred by

- the Disciplinary Conunission, the Supreme Court of Arizona, and the Disciplinary

Clerk’s Office in this matter.
3. Respondent shall be placed on probation for a period of two years, under the
following terms and conditiqns: |

a) Respondent shall contact the Director of LOMAP within 30 days of the

date of the final judgment and order. Respondent shall submit to a‘
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LOMAP examination of his office procedures, including, but not _limited.
to, compliance with ERs 1.15, 1.16, aﬁd Rule 53(¢), Ariz.R.Sup.Ct. The
Director of LOMAP shall develop “Termé and Conditions of Probation,”
and those terms shall be incorporated here;in by refergnce. The probation
period will begin to run at the time of the Judgment and Order and will
continue two years from the ciate on which Respondent signs the “Terms
and Conditions of Probation.” Respondent shall be responsible for any
costs assqciated with LOMAP.

Resbondent shall attend a one day Ethics Enhancement Program (“EEP”).
Respondent must contact the State Bar’s EEP Program Coordinator within
20 days from the date of the Judgment and Order. Respoﬁdent shall be
responsible for the cost of éttending the program.

Respondent shall refrain from engaging in any conduct that would violate

the Rules of Professional Conduct or other rules of the Supreme Court of

(Arizona.

In the event that the Director of LOMAP recommends early termination
from probation, and Respondent has successfully completed EEP, Bar
Counsel shall rev‘iew the recommendation to ascertain whe;ther éa:dy
termination of probation is appropriate. If Bar Counsel deterﬁaines that
early termination of probation is appropriate, Bar Counsel shall file a

Notice of _Successﬁﬂ Completioﬁ of Probation.

4. In the event that Respondent fails to comply with any of the foregoing

probation terms, and information thereof of is received by the State Bar of
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Arizona, B_ar Counsel shall file a Notice of Noncompliance with the in_lposing-
entity, pursuant to Rule 60(a)(5) Ariz.R.Sup.C.t.'The imposing entity may refer the
matter to a Hearing Officer to conduct a heariné at the .earliest practicable date,
but in no event later than 30 days after receipt of notice, to determine whether a
term of probation has been breached and, if so, to recommend an appropriate
sanction. If there is an allegation that Respondent failed to comply with any of
the foregoing terms, the burden of proof shall be on the State Bar of Arizona to

prove noncompliance by clear and convincing evidence.

DATED thisQqt4 day of Mm\pe( , 2008.

H- Wm (e[ Lok

H.J effre‘{r Coker, Hearing Officer

Driginal filed with the Disciplinary Clerk
his 2% day of December , 2008.
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Copy of the foregoing mailed
this 6™ day of Qecember - 2008, to:

Stephen Renard

Law Office of Stephen Renard
868 Cove Parkway Suite 4
Cottonwood, AZ 86326

‘Respondent

James L. Burke

State Bar of Arizona

4201 North 24 Street, Suite 200
Phoenix, AZ 85016-6288

byfd ,ﬁ% ﬁ{!% 0
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