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- PROCEDURAL HISTORY

The Complaint was filed in this matter on October 24, 2008, to which Respondent
filed an Answer. An evidentiary hearing was set for Febfuary 3 and 4, 2009. The State
Bar filed an unopposed motion to continue the hearing, which motion also requestéd the
extension of certain deadlines contained in the Case Management Order. The State Bar’s
Motion was based upon the need to interview two expert witnesses retained by
Respondent and the need to possibly obtain expert witnesses of its own. The State Bar’s
Motion was granted, and the hearing on the merits was rescheduled for March 11 and 12,
2009. Prior to the evidentiary hearing, the State Bar and fhe Respondent gave notice that
a settlement was reached. A Tender of Admissions and Agreement for Discipline by -
Consent (“Tender™) plus a Joint Memorandum in support thereof were filed April 6,

2009.



A hearing on the Tender was held -April 7, 2009. At that time, Jason B Easterdey
and Steve Little appeared on behalf of the State Bar of Arlzona Respondent appeared
- personally and through counsel Ralph Adams R | B |

The parties agreed to submit to the Hearmg Ofﬁcer the issue of What costs and
expenses are to be assessed in these disciplinary proceedings. The parties submitted
opening memoranda on this issue on or about April 21, 2009 and responsive memoranda
on or about April 28, 2009. |

Based upon the whole record, including the Tender and the evidence adduced at
the April 7, 2009 hearing, the following findings of fact and conclusions of law are made:

| FINDINGS OF FACT

1.  The facts set forth at pages 3 through 26 of the Tender (EXhibit 1 hereto)

are incorporated herein by reference. .
2. The Compleinants in these matters were advised that a settlement was
reached. Tender, page 4, lines 11 - 13.

B 3. Respondent’s conduct caused actual injury to clients and the legal
profession. Joint Memorandum m Support of Tender of Admissions and Agreement for
Discipline by Consent, (“Joint Memoraﬁdum”), page 4, lines. 23 — 25.

4. Respondent’s mental state for all the violations was knowing. Joint
 Memorandum, page 4, lines 21 - 22.
CONCLUSIONS OF LAW

1. There is clear and convincing evidence that, as to Count One, Respondent -
violated ER 1.2, 1.3, 1.4, 1.5 and 1.8(f).
2. There'is-clea'r"and convincing evidence that, as to Count Two, Re8p0ndent '

violated ER 1.2, 1.3, 1.5, 1.7, 1.8, 1.15, 1.16, 8.4(a) and 8.4(d).
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3. There is cleér and convincing evidence thaf, Vas to Count Three, Respondent
violated ER 1.7, 18 1.15, 1.16, 8.1 and Rules 53(&) and 53(f), Arizbha Rules of the
Supreme Court. - - | . '-

4. There is clear and convincing evidencer that, as tb Count Four, Respondent
violated ER 1.7, 1.8, 1.15, 1.16(d) and 8.4(d). |

5. . The following aggravating factors are presenti prior disciplinary offense,

- selfish motive, pattern of misconduct, mliltiple offenses, failure to cooperate with
disciplinary proceeding, vulnerability of victims, and substantial experience in the
pré.ctice Of law. Joint Memorandum, page 6, line 15 — page 7, line 20.

5. The following mitigating factors are present: pérsonal' or emotional
problems, delay in disciplinary proceedings, character and feputation, imposition of other
sanctions, and remoteness of prior offense. Joint Mehwrandum, page 7, line 21 — page 8§,
line 12.

. 6. Contingent on approval of the Tender, the State Baf has agreed to dismiss
the allegations in Count One that Respondent violated ER 1.16 (failure to give reasonable
notice of withdrawal ;[o client), the allegations in Count Two that Respondent violated ER
1.4 (failure to communicate) and ER 8.4(c) (knowingly engaging in conduct involving
fraud to deceive or misrepresentation), and the allegation in Count Four for violation of
ER 1.5 (reasonable fee agreement). The State Bar is agfeeing to dismiss these allegations -
since its investigation has revealed that either the alleged violation did not occur or it is
debatable whether the State Bar would be able to prove the allegation with clear and

convincing evidence.



DISCUSSION OF ACGRAVATING AND MITIGATING FACTORS

The s_ﬁpport for the aggravating- factors are set forth in the Joint _Memorandum.
The prior discipliﬁary offense was an informal reprimand in 1985 .élr-i'sing‘ from the failure
to be diligent. The weight of this aggravating factor is off-set by its remoteness in time.
Standards 9.32(m).

As to miﬁgéting facters, there was evidence that Respondent was involved in two
automobile accidents in July, 2007 resulting in serious injury, including what is called
“post concussion syndrome.” Hearing Exhibit C. The nature and affect of this condition
was not explained nor explored in aﬁy detail, therefore, little weight is assigned to this
mitigating factor. Also, the sighiﬁcance of any delay in disciplinary proceeding was not
explained and therefore this mitigating factor is given little weight.

Respondent provided evidence from three persons attesting to his good character
and public service. Hearing Exhibits A, B and C. This evidence supports Mitigating
Factor 9.32(g). | ‘ _

Little weight is given to Mitigating Factor 9.32(j) as the settlement with Mr.
Pollard was completed by Respondent’s liability insurance carrier. Respondent did not
contribute towards the settlement, although he apparently met the $5,000 deductible on

his professional liability pblicy. Respondent’s testimony at the April 7, 2009 hearing
| indicated that he was not a driving force behind the settlement and somewhat resented his
insurance company deciding.to make a Settlement in lieu of a trial. Transcript, page 14,
lines 5 — §; page 34, line 14 — page 35, line 8. _

| | RESTITUTION

Restitution is not required. Tender, page 4, lines 11 - 12.



RECOMMENDATION

CONSIDERATION OF THE ABA STANDARDS,

In determining the appropriate sanction, the American Bar Association's Standards
Jfor Imposing Lawyer Sanctions are considered. In re Clark, 207 Ariz. 414, 87 P.3d 827
(2004). Those Standards counsel that, in determining the proper sanction, four criteria
should be considered: (1) the duty viclated; (2) the lawyer’s mental state; (3) the actual or
po;[ential injury caused by the lawyer’s misconduct; and (4) the éxistence of aggravating
and/or mitigating factors. In re Speqr, 160 A;riz. 545, 555, 774 P.2d 1335, 1345 (1989);
ABA Standard 3;0. Where there are multiple charges of misconduct, there should only be
one sanction with the multiple instances of misconduct considered as aggravating factors.

See Inre Cassali, 173 Ariz. 372, 843 P.2d 654 (1992).

The following ABA Standards are applicable to this case: 4.1, 4.3, 4.4 and 7.0.
While the Standard applicable to the most serious of Respondent’s misconduct is
Standard 4.3, all the noted Standards provide for suspension when the rélevant mental
state is knowing and where harm or pofenfial harm is caused. Standards 4.12, 4.32, 4.42
and 7.2. This Hearing Officer agrees with the parties that aggravating and mitigating -
factors do not dislodge the presumptive sanction ﬁfoﬁl the range of appropriate sapctions.
Joint Memorandum, page 8, lines. 14 - 15.

‘ PROPOi{TIONALITY ANALYSIS

The purpose of profeséional discipline is twofold: (1) to protect the public, the
legai profession, and the justice system, and (é) to deter others from eﬁgaging in similar
misconduct. Ir re Neville, 147 Ariz. 106, 116, 708 P.2d 1297, 1307 (1985); In re Swartz,
141 Ariz. 266, 277,686 P.2d 1236, 1247-(1984). Disciplinary proceédings are notto-



“punish the"attorney. Inre Peasley, 208 Arlz 27,39, 90 P.3d 764, 776 (2004); Inre
Beren, 178 JAriz. 400, 874 P.2d 320 (1994). |
' The discipline in each situation must be tailo_redto the individual facts of the case
in order to achievé the purposes of discipline. In re Wines, 135 Ariz. 203, 660 P.2d 454
(1983); Inre Wolﬁfah’z, 174 Ariz. 49, 847 P.2d 94 (-1993). To have an effective system of
profeséional-sanctions, there mu_sf be interﬁal cbnsis'tenéy and it is therefore appropriate to
examine sanctions imposed in cases that are factually similar: In re Shahnon, 179 Ariz.

52 (1994); In re Pappas, 159 Ariz. 516, 768 P.2d 1161 (1988).



In tlie Joint Memorandum in Support of Tender of Adiniésions and Agréeﬁleni fo:i
Discipline Consent filed by the State Bar and Respondent, the followiﬁg cases Weré :
provided fof guidance in the proportionality analysis: In re Redondo, 17 6 Ariz. 334
(1993); In re Linsenmeyer, SB-96-0001-D (1996); and In re‘ Clizrk, SB-01-0104-D (2001).
" Redondo involved an aﬁomey who borrowed money from.a client and purchased
personal property from a client without giving advice to seek independent counsel. The
attorney waited four years to remit more than $4,000.00 received on the client’s behalf
and deposited client funds into personal or general Ofﬁce accounts. The attorney further
failed to keep proper trust account records, failed to perform Iiiatters which were
¢ntmsted to him, and failed to communicate with clients. The attorney allowed a client’s
case to be dismissed for lack of prosecution. The attorney also failed to cooperate with
the State Bar’s investigation. The attorney was suspen‘ded for two years and placed on
two years probation.‘ |

Linsenmeyer involved an attorney who improperly advised his client to accept
‘money from a decedent’s estate since the decedent had wanted the client to have the
money, but the decedent’s Will prevented that gift. The attorney failed to notify the client
that accepting the inoney would expose her to loss of property and liability for legal fees.
The attorney improperly advised the client to reject an excellent settlement offer from the
State’s personal representative despite the client’s wish to settle and to avoid litigation.
The attorney also arranged a loan to a client from his sister, a transaction from which the

attorney would benefit, without advising the client to seek independent counsel. The
attorney also failed to enter into a written fee agreemént, failed to inform a client of his
billing rédte and failed to provide the cliéiit with an accounting..A The attorney -Was
suspended for oné year. There were five mitigatir-l.g faictors: prior disciplinary offenses,

-7



dishonest or selfish mQtiVe, refusal to acknowlédge wrongfﬁl nature of conduct,
vulnerability of the victim and substantial experiencelin the law. There were no
mitigating factors.

Clark involved an attorney who was representing elderly clients in their sons”
estate. The attorney boﬁowed $58,000.00 from the clients for the purchase of a home.
The attorney failed to consult with the clients regarding the conflict of interest or oﬁtain
their consent to the conflict. The clients were not advised to seek independent counsel
and the terms of the loan Wereﬂnot in writing or fully disclosed. The attorney failed to
disclose that he was not going to secure or record a deed of trust which secured the debt,
that he was paying higher interest on other loans, and that he was having difﬁcu&y
meeting his current financial obligations. The attorney also failed to timely respond to
State Bar inquiries ’regarding fhe matter and failed to advise the State Bar of a current
address. There were six aggravating factors: dishonest or selfish motive, pattern of
misconduct, bad faith obstruction of the disciplinary proceeding, refusal to acknowledge
wrongful nature of the conduct, substantial experience in the practice of law, and
indifference to making restitution. There were two mitigating factors, nai'nely absence of
a prior disciplinary record and personal or emotion problems. In Clark, tﬁe attorney was
suspended for three years, placed on two years probation, and ordered to pay restitution.

The proporfibnality review does nb_t -require exactness. The review is made to
ensure that the imposed sanction is within the rangé of previously approved sanctions,
~ which, in this case, it is. .

DETERMINATION OF COSTS AND EXPENSES

The Tender provides that Respondent is to be assessed the costs and expe'pses of N

these disciplinary proceedings. Tender, page 4, lines 15 — 25. As noted, the parties

- . o et

8-



wagreed that this Hearing Ofﬁcer would determine, sﬁbject to appeal, what speéiﬁé iterﬁs
contained in the State Bar’s S;[a‘ltelnent of Costs & Expenses:are -1;0 be assesséd._l
Transcript, page 46, line 20 %page 48, line 4. _

Costs and Ms related to thé disciplinary proceeding “shall” be imposed upon
a résponde‘nt. Rule 60(1)), Rules ﬁf the Supreme Courz. “Costs” means the items which
are taxable as “costs” in a civil éction. Rule 46(f}(7), Rules of the Supreme Court.
“Expenses” means “all obligations in money, other than costs, necessarily incurred by the
state bar and the disciplinary clerk’s office in the performance of their duties . . ..” Rule
46(1)(12), Rules of the Supreme Court (emphasis added). The Rules contain the
following non-exclusive list of expenses: “administrative expenses, necessary expenses of
hearing officers, commission members, bar counsel or staff, charges of expert witnesses,
charges of certified court reporters, and all other direct, provable expenses.” Id.
(cmphasis added)

. Respondent agrees to the $600.00 Administrative Expense charge assessed
pursuant to a February 1999 Board of Governors resolution. Respondent also agrees to
the following itemized line items: (2) April 28, 2008 travel and mileage for service of
subpoena, (b) April 29, 2008 preparati“on and filing of affidavit of service of subpoena to
Respondent, (c) Aﬁgust 25, 2008 travel and mileage to attempt to serve subpoena, (d)

. October 23, 2008 Aftwood Reporting Service (deposition-of Respondent) and (e) March

! Respondent mentions that the State Bar’s itemized Statement of Costs & Expenses

was provided after the settlement was reached and the Tender signed. There is nothing
inappropriate in the timing of the State Bar’s submission. Rule 60(b)(1), Rules of the
Supreme Court. Of course, it would assist the process if, wherever possible, parties
agreed on what items of claimed costs and expenses are to be taxed as part of a Tender.
On the other hand, it appears that a respondent agreeing to a Tender has the rlght to object
to a Statement of Costs & Expenses. Id. '
‘ As to proceedings commenced after February 25, 2009, the February 1999 Board

of Govgrnors resolution has been replaced with Suprerne Court Admm1strat1ve Order
-2009-2
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9,2009 Michéel B. Bayless & Associates Invoice. Respondent’s Memorandum, dated
April 17 2009, page 5, line 11 — page 6, line 5. |

Respondent objects to the remaining line items Wthh are time charges for Work
performed by the State Bar’s paralegals or staff mvestlgators._ In his responsive
memorandum, Respondent claims that these charges are not reasonable or necessarily
incurred. Respondent did not raise. this argument in his opening memorandum. To the
extent this argument was timely raised, it is refuted by the details provided by the State
Bar in its opening memorandum.

These line items reflect time incurred by a State Bar investigator and a State Bar
records examiner based upon actual time records of the personnel involved multiplied by
an hourly rate “allocated” by the State Bar. State Bar’s Brief on Costs and Expenses,
page 3, line 16 through page 4, line 17. Respondent contends these items may not be
charged in addition to the scheduled Administrative Expense or duplicate what is
included in the scheduled Administrative Expense. This argument is foreclosed by In re
Shannon, 179 Ariz. 52, 81, 876 P.2d 548, 577 (1994) and the affidavits submitted by the
State Bar. In addition, while the deﬁniﬁon of “ekpenses” could be interpreted as limiting
the charges to the actual cost incurred, our Court has held otherwise. Id., 179 Ariz. at 80,
876 P.2d at 576. Respondent’s objections to the Statement of Costs & Expenses,
therefore, are overruled.. | '

CONCLUSION

Upon consideration of the facts, application of the Standards? including'

aggravating and mitigating factors, and a propoﬁionality analysis, this Hearing Officer

> The State Bar mlght consider pfovidmg a more detailed explanation of how the

allocated hourly rate is determined and why any additional 1te1mzed expense is not
~ included within the scheduled Administrative Expense

—10—- .



'reco;‘nrﬁends e&:ceptan’ce of the Tender of Admissions and Agrre:ement' for Discipline.by
Consent which generally provides for the following:,

1. 'Respondent be suépende'd. for-‘ eighteen months,

2. That upon reinstatement, Respondent be placed on two years probation.
The specific terms of probation are to be decided upon reinstatement, however, the
general terms and conditions of probation shall include (a) Respondent éhall refrain from
eﬁgaging in any. condﬁct that would violaté the Rules of Professional Conduct or other
Rules of the Supreme Court of Arizona and (b) in the event that Respondent fails to
comply with any of the probation terms, and information thereof is received by the State
Bar of Arizona, Bar counsel shall file a Notice of Non-Compliance with the imposing
entity, pursuant Rule 60(2)(5), Arizona Rules of the Supreme Court. The impesing entity
~ may refer the matter to a Hearing Officer to conduct a hearing at the earliest practical
- date, but in no event later than 30 days after receipt of notice, to determine whether a term
of probation has been breached and, if so, to recommend an appropriate sanction. If there
is an allegation that Respondent failed to comply with any of t_he foregoing terms of
probation, the burden of proof shall be on the Stéte Bar of Arizona to prove non-
compliance by clear and conVinciﬁg evidence.

3. That Respondent participate in thé State Bar’s Fee Arbitration Program in
regards to Count Two (Sfate, Bar File No. 07-1083). Respondent shall contact the Fee
Arbitration Program Coordinator at (602) 340-7379 within twenty (20) days from the date
ﬂle Final Judgment and Order is entered to obtain and submit the forms necessary to
participate in fee arbitration. The Respondeﬁt shall timely pay any award entered in the

Fee Arbitration pr&;ceeding. '

11~



4. Respondent pay all costs and expenses of the disciplinary proceeding,
which include the costs and expenses of the State Bar of Arizona, the Disciplinary Cl_erk,

the Disciplinary Commission and the Supfeme Count.

'DATED this _|"day of May 2009.

JVTHOA ) y S
Mark S. Siffernfa)
- Hearing Officer\9J

COPY of the foregoing mailed this
LA day of May 2009, to:

Ralph W. Adams.

ADAMS AND CLARK, PC

520 East Portland Street, Suite 200
Phoenix, Arizona 85004-0001
Attorney for Respondent

Jason B. Easterday

Steve Little

STATE BAR OF ARIZONA
4201 North 248 Street, Suite 200
Phoenix, Arizona 85016-6288

QU(JW«\J( 2N
0 0
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EXHIBIT “1”
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Jason B. Easterday, Bar No. 023191
Steve Little, Bar No. 023336

Staff Bar Counsel

State Bar of Arizona

4201 N. 24™ Street, Suite 200
Phoenix, Arizona 85016-6288
Telephone (602) 340-7250

Ralph Adams, Bar No. 015599
Attorney for Respondent

520 East Portland Street, Suite 200
The Law Office of Ralph Adams
Phoenix, Arizona 85004
Telephone (602) 799-1353

BEFORE A HEARING OFFICER OF
THE SUPREME COURT OF ARIZONA

IN THE MATTER OF A MEMBER
OF THE STATE BAR OF ARTZONA,

JAMES DARRELL JENKINS,
Bar No. 005725

Respondent.

No. 07-1075, 07-1083, 07-1483,
07-1523

TENDER OF ADMISSIONS
AND AGREEMENT FOR
DISCIPLINE BY CONSENT

(Assigned to Hearing Officer 97
Mark S. Sifferman)

The State Bar of Arizona, through undersigned Bar Counsel, and

Respondent, James Darrell Jenkins, who is represented by Ralpﬂ _Adaxﬁs in this

matter, hereby submit their Tender of Admissions and Agreement for

Discipline by Consent. It is submitted pursuant to Rule 56(a), ArizR.Sup.Ct.,
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and the Guidelines for Discipline by Consent issued by the Disciplinary
Commission of the Arizona Supreme Court.

Respondent makes the admissions heréin in the spirit of cooperation
with the disciplinary authorities. He does not wish to dispute the facts as
alleged and intends to accept the discipline as stated to resolve these matters.

Respondent conditionally admits that in regards to Count One:
Respondent failed to abide by his client’s decisions concerning the objectives
of the representation and failed to consult with her as to the means by which
the objectives are to be pursued, Respondent failed to act with reasonable
diligence and promptaess, Respondent failed to keep his client reasonably
informed about the status of the matter, Respondent failed to promptly comply
with reasonable requests for information, Respondent failed to communicate
the scope and the basis or rate of the fee and expenses for which the client
would be responsible before or within a reasonable time after the
representation commenced, and Respondent accepted compensation for
representing his client from one other than the client without first obtaining
informed consent form the client.

Respondent conditionally admits that in regards to Count Two:
Respondent failed to abide by his client’s decisions concerning the objectives

of the representation and failed to consult with the client as to the means by
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which the objectives were to be pursued, Respondent failed to act with
reasonable diligence, Respondent failed to communicate the scope of the
representation in writing within a reasonable time after the representation
commenced, Respondent represented his client while there was a significant
risk that the representation would be ﬁaterially limited by the lawyer’s
responsibilities to a third person or by a personal interest of Respondent,
Respondent attempted to enter into a business transaction with his client
without utilizing the enumerated safeguards, Respondent failed to take steps to
the extent reasonably practicable to protect the client’s interests upon
termination, and Respondent engaged in conduct that was prejudicial to the
administration of justice.

Respondent conditionally admits as to Count Three: Respondent
represented his client while there was a significant risk that the representation
would be materially limited by his personal interests, Respondent entered into a
business transaction with his client without utilizing the enumerated
safeguards, Respondent failed to adequately safeguard his client’s property,
Respondent failed to take steps to the extent reasonably practicable to protect
the client’s interests upon termination, Respondent failed to respond to a lawful
demand for information from a disciplinary authority, Respondent failed to

cooperate with officials and staff of the state bar under while the official was
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acting in that person’s duties, and Respondent failed to furnish information
concerning an inquiry or request from bar counsel for information relevant to a
matter under investigation.

Respondent conditionally admits as to Count Four: Respondent
represented his client while there was a significant risk that the representation
would be materially limited by his personal interests, Respondent entered into a
business transaction with his client \.Nithout utilizing the enumera;ted
safeguards.

Restitution is not an issue in this matter. Furtﬁer, Complainants have
been notified of this consent agreement in compliance with Rule 52(b)(3),
Ariz.R.Sup.Ct.

Subject to review and acceptance by the Hearing Officer, the
Disciplinary Commission, and the Supreme Court of Arizona, the State Bar
and Respondent agree to the imposition of an eighteen (18) month suspension,
payment of all costs and expenses of the disciplinary proceedings,1 fee
arbitration with the complainant in Count Two, Ms. Rosalie Deeds, two (2)

years of probation upon reinstatement with the terms to be decided upon

! Respondent understands that the costs and expenses of the disciplinary proceeding
include the costs and expenses of the State Bar of Arizona, the Disciplinary Clerk, the
Disciplinary Commission, and the Supreme Court. ‘

4
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reinstatement. The State Bar’s Statement of Costs is attached hereto as Exhibit
wp 7
FACTS

1. At all times relevant, Respondent was a lawyer licensed to practice
law in the state of Arizona having been first admitted to practice in Arizona on
April 28, 1979.

COUNT ONE (File no. 07-1075 (Miller))

2. In or around July of 2004, Marilyn Miller (“Ms. Miller”} hired
Respondent to investigate and enforce the provisions of her mother’s trust.

3. Respondent was paid $3,500 from the tru@_e" of Ms. Miller’s father’s
trust for the representatior

4. Respondent did not enter into a written fee agreement with, or
provide a confirmatory writing to, Ms. Miller that explaining the scope of the
representation and/or the basis or rate of the fee and expenses Respondent
would charge.

5. Respondent did not perceivé or explain the conflict created by a third

party payor situation with his fees to Ms. Miller, nor did he obtain informed

consent from Ms. Miller to the conflict.
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6. On or about{March 8, 2005 {Respondent filed a petition against

Dorothy Miller in Maricopa County Superior Court case # PB 2005-090185 for
an accounting of the trust funds and a judgment for any misuse of trust funds.

7. On or about February 28, 2006, Respondent emailed Ms. Miller
stating that he had received the trust documents.

8. Respondent discovered that Dorothy Miller was not the trustee of the
trust and had not received any funds- from the trust.

9. On or about February 28, 2006, Ms. Miller responded via email to
Respondent’s February 28" email. In it, Ms. Miller asked Respondent multiple
questions about the status of her case.

10.0n or about March 3, 2006, Ms. Miller emailed Respondent asking
how to proceed with the case.

11.0n or about March 7, 2006, Ms. Miller emailed Respondent
requesting a response and stating that she was uncertain about the status of her
case.

12.0n or about April 7, 2006, Ms. Miller emailed Respondent and asked
if Respondent had spoken to the trustee and/or requested a response to the
petition.

13.0n or about April 14, 2006, Ms. Miller emailed Respondent and

requested he respond to her questions.
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14.0n or about April 19, 2006, Ms. Miller emailed Respondent and
asked several questions, including whether Réspondent had spoken to the
trustee.

15.Respondent failed to promptly respond to these emails seeking
information.

16.0n or about August 24, 2006, Respondent emailed Ms. Miller stating
that he had begﬁn working 6ﬁ formula:tiﬁg an offer of settlement to the trustee.

17.Ms. Miller had not anthorized Respondent to work on or make an
offer of settlement in the case.

18.No settlement offer was actually made by Respondent.

19.In or around December of 2006, Respondent spoke with Ms. Miller
and stated he would consider filing an amended petition to remove Dorothy.
Miller and bring suit against the proper party.

20. Respondent indicated he would mail Ms Miller a fee agreement t
file an amended petition and continue with the représentaticn.

21.At no point did Respondent inform Ms. Miller that he was
withdrawing from representation or was not still pursuing her matter.

22.0n or about February 6, 2007, Respondeﬁ emailed Ms, Miller
stating he would send her an amended petition and additional papers the

following day.
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23.0n or about February 13, 2007, Ms, Miller emailed Respondent and
advised him that shé had not received the promised itemns listed in
Respondent’s February 6™ email.

24.0n or about February 15, 2007, Ms. Miller again emailed
Respondent and advised him that she still had not received the promised items
listed in Respondent’s February 6" email.

25.0n or about February 19, 2007, Ms. Miller elmaiie;d Respondent
requesting an answer as to when the items were mailed.

26.0n or about February 20, 2007, Ms. Miller emailed Respondent
stating “[n]othing has been received.”

27.0n or about March 1, 2007, Ms. Miller emailed Respondent stating
she had called Respondent and left a voicemail message, but that Respondent
had not returned her phone call.

28.0n or about April 13, 2007, Ms. Miller emailed Respondent stating
that little has been done on her case and that she was requesting an update.

29.In or around May 2007, Ms. Miller terminated Respondent’s
represeniation.

30.0n or about May 14, 2007, Ms. Miller retained Mr. Shane Buntrock

(“Mr. Buntrock™) as her new counsel in the matter.
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31.0n or about May 15, 2007, Mr. Buntrock requested Ms. Miller’s case
file from Respondent.

32.0n or about May 18, 2007, Ms. Miller emailed Respondent asking if
Respondent was going to send her file to Mr. Buntrock. Ms. Miller requested
a response.

33.0n or about May 20, 2007, Ms. Miller emailed Respondent asking
when her file would be sent to Mr. Buntrock as she had previously requcste;i.

34.0n or about May 23, 2007, Ms. Miller emailed Respondent, stated
that several messages were unreturned, and asked if her file could be sent.

35.Respondent failed to respond to Ms. Miller’s numerous e-mails,
phone calls, requests for information, and requests for her file described above.

36.Regarding paragraphs 32-35, Respondent believed he could not {
respond directly to Ms. Miller as she was represented by new counsel.

37.0n or about June 5, 2007, Respondent provided M. Miller’s case
file to her new attorney, Mr. Buntrock.

COUNT TWO (File no. 07-1083 (Deeds))
38.0n or about July 6, 2005, Rosalie Deeds (“Ms. Deeds”), as the

personal representative of the estate of her deceased son (“Gregory Deeds™),

retained Respondent to represent her.
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39.0n or about July 6, 2005, Ms. Deeds paid $206 to Respondent for
him to file for probate.

40. Part of the estate consisted of an automobile.

41.0n July 7, 2005, Respondent told Ms. Deeds that the car “would be
safer” in Respondent’s garage rather than at Gregory Deeds’ house, since the
house was now vacant.

42.0n or about July 7, 2005, Respondent took possession of Gregory
Deeds’ car.

.

43 Respondent offered to purchase the car if his daughter could assume

7/

the loan. However, Ms. Deeds turned the car over to the bank before the

14
15
16
17
18
19
20
21
22
23
2

25

transaction was completed.

44 Respondent never actually transferred title of Gfegory Deeds’ car to
himself or his daughter, and never paid off the outstanding balanced owed on
the car.

45.0n or about July 8, 2005, Respondent used Gregory Deeds’ car to
drive to the Deceased’s home.

46.0n multiple occasions, Respondent used Gregory Deeds’ car to
conduct personal business unrelated to the representation after he mistakenly
believed he was granted permission to buy the car which had been part of the

decedent’s bankruptcy estate.

-10-
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47.0n or about July 29, 2005, Respondent provided a written memo to
Ms. Deeds ou’;lirﬁng the fees and expenses he would charge in the matter.

48.This writing did not clearly outline the scope of Respondent’s
representation. There was no other writing that clearly outlined the scope of
Respondent’s representation.

49.0n or about July 30, 2005, \Gfregory Deeds’ homeowners insurance
company, AlG, issued a check to “The Estate of Deeds, Gregory 1.” in the
amount of $8,967.15 in compensation for damage to the home due to Gregory
Deeds’ body decomposition in the home. The funds were paid based upon a

claim made by Respondent.
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30. On or about August 10, 2005, Respondent received the AIG check.

51.0n or about September 19, 2005, Respondent deposited the AIG
check into his client trust account.

52.In or about September of 2005, Ms. Deeds received an insurance bill
for Gregory Deeds’ car. It was at this time she discovered that Respondeﬁt had
not transferred title of the car nor made any payments owed on it.

53.0n or about September 21, 2005, Ms. Deeds mailed a Jetter to
Respondent indicating a desire to terminate his services. Ms. Deeds requested a

final statement of Respondent’s fees and expenses in her letter as well.

-11-
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54.0n or about September 21, 2005, Respondent wrote and negotiated
check number 2330 from his client trust account, in the amount of $1,500, to
himself using funds from the AIG check.

55.0n or about September 23, 2005, Respondent wrote and negotiated
check number 2331 from his client trust éccount, in the amount of $1,500, to
himself using funds from the AIG check.

56.0n or about September 23, 2605, Respondent wrote and negotiated
check number 2332 from his client trust accouﬁt, in the amount of $1,000, to
himself using funds from the AIG check.

57.0n or about October 5, 2005, Respondent wrote and negotiated

14

i5

i6

17
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| check number 2334 from his client frust account, in the amount of $2,000,t0

himself using funds from the AIG check.

58.Ms. Deeds maintains that Respondent did not have permission to
apply funds from the AIG check to his fees. However, if this matter were to
proceed to hearing, Respondent would testify that he did have permission to
use the funds in this manner.

59.0n or about October 11, 2005, Respondent responded to Ms. Deeds’
request by letter. Respondent indicated that he would be keeping the AIG
insurance funds to apply to his fees since “attorneys fees have a priority over

the assets of the estate.”

-12-
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60.Respondent recounted in the October 1 1™ Jetter how he had told Ms.
Deeds that Respondent’s daughter would pay $500 to the beneficiary of the
estate for the purchase Gregory Deeds’ car. In reference to the car sale,
Respondent went on to state, “I would expect you to comply with your
agreement and I intend to do the same. This will be a benefit for [the
beneficiary] and will also be a benefit for my family to compensate in part for
the time during which many hours hav;: been devoted on this case with no
payment of attorney’s fees.”

61.Respondent did not provide an accounting, but indicated he would

“hefore the weekend this week.”

subsequently rehired by Ms. Deeds.

63.Shortly after Ms. Deed’s termination of Respondent’s services,
Respondent was re-retained to continue the representation.

64.In or around October of 2005, Ms. Deeds hired workers to repair
Gregory Deeds’ house.

65.Respondent never provided any of the AIG insurance funds to Ms.
Deeds.

66.As a result of Respondent’s answer, Ms. Deeds paid for the work

from her personal funds.

-13-
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67.0n or about Ociober 21, 2005, Respondent wrote and negotiated
check number 2349 from his client trust account, in the amount of $1,500, to
himself using funds from the AIG check.

68.Ms. Deeds maintains that Respondent did not have permission to
apply funds from the AIG check to his fees. However, if this matter were to
proceed to hearing, Respondent would testify that he did have permission to
use the funds in this manner.

69.0n or about October 26, 2005, Respondent and Ms. Deeds met and
reviewed documents and the work still to be done.

70.0rn or about October 26, 2005, Gregory Deeds’ car was repossessed

14
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from Respondent’s home at Ms. Deeds instigation.

71.Between October 26, 2005, to December 27, 2005, Respondent did
not communicate with Ms. Deeds. Ms. Deeds had requested additional time to
sell the home belonging to the estate.

72.0n or about November 28, 2005, Respondent wrote and negotiated
check number 2364 from his client trust account, in the amount of $1,467.15,
to himself using funds from the AIG check. Check number 2364 exhausted the
remainder of the AIG insurance funds.

73 Ms. Deeds maintains that Respondent did not have permission to

apply funds from the AIG check to his fees. However, if this matter were fo

-14-
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proceed to hearing, Respondent would testify that he did have permission to
use the funds in this manner.

74.0n or about December 27, 2005, Ms. Deeds wrote a letter to
Respondent formally terminating his representation and again requesting an
accounting of Respondent’s fees and expenses.

7SI.MS- Deeds hired attorney Scott Coombs to represent her as the
personal representative in the estate.

76.0n or about February 23, 2006, Mr. Coombs mailed Respondent a
letter requesting the case file, an accounting of work done, and Respondent’s

fees and expenses.

~ 77.0n or about April "13",' 2006, Mr. Coombs mailed Respondent a letter

requesting Respondent’s bill and an accour:)‘ting of the AIG insurance funds.

78.0n or about May 15, 2006, Respondent sent a letter to Mr. Coombs
stating that he was preparing the accounting of work done and his fee.

79.0n or about July 12; 2006, Mr, Coombs mailed Respondent a letter
referencing Respondent’s May 15" letter. In Mr. Coombs’ July 12" Jetter, Mr.
Coombs noted he had not received the accounting and again requested said
accounting.

80.0n or about Aungust 2, 2006, Respondent mailed Mr. Coombs a letter

stating he was preparing the accounting.

-15-




81.0n or about September 12, 2006, Respondent finally faxed Mr.
Coombs his statement of services, almost a year after Ms. Deeds first requested
it.

82.Respondent noted in his statement of services that he had applied the

entirety of the AIG insurance funds to his fees and expenses.

’ 83. Respondent obtained a substantial result for the estate by preserving
g )
o equity in the home despite the decedent’s bankruptcy not being finalized before
10 || his death. |
i 84. Ms. Deeds did not dispute Respondent’s fees in the probate case.
i COUNT THREE (File No. 07-1483 (Wells))
14 85.0n or about April 11, 2006, Sharlene Cunningham ("Ms.
15 || Cunningham”) retained Respondent to assist her with the estate of Linda
6 Linday, Ms. Cunningham’s recently deceased daughter. |
Z 86.Respondent negotiated and agreed to take Ms. Cunningham’s Saturn
1o ||automobile as partial payment for the representation. |
20 87.Respondent did nof advise Ms. Cunningham in writing of the
? desirability of seeking independent legal advice on the transaction.
zj 88.Respondent did not obtain written informed consent to the essential
24 ||terms of the transaction as well as Respondent’s role in the transaction.
25

-16-
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89.Respondent and Ms. Cunningham agreed to turn over pﬁysicai
possession the Saturn automobile to him immediately.

90.Thereafter, Respondent let his daughter, Noelle Jenkins, drive the
Saturn automobile.

91.Respondent also used the Saturn automobile himself for personal
reasons unrelated to the representation.

92.Respondént received $7,262.76 from various sources conée’fning
Linda Linday.

93.Respondent was directed by Ms. Cunningham to use these funds to

pay the multiple creditors of the estate.
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974 Respondent paid My Cumningham s expensesas requested; butdid
not pay the other creditors of the estate prior to his termination.

95.In or around March 2007, the Saturn automobile was involved in a
car collision. Noelle Jenkins was the driver of the automobile at the time of the
collision and was citéd for her involvement.

96.0n or aboﬁt March 28, 2007, Ms. Cunningham mailed Respondent a
certified letter formally terminating his representation of her.

97 .Ms. Cunningham mailed this letter fo Respondent’s address of record

on file with the Membership division of the State Bar of Arizona.

-17-
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98.Ms. Cunningham’s March 28" letter also requested the case file,
proof of sale of the Saturn automobile, an accounting of funds Respondent had
received, a return of tE;e unused funds Respondent received during the course
of the representation and itemized bill from Respondent. Respondent was

directed to provide the requested items within two weeks of the date of the

letter.

99 If the matter went to a hearing, Respondent would testify that he did
not receive the March 28" certified letter.
100. The March 28” certified letter was returned to Ms. Cunningham as

unclaimed.
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101, On or about April 5, 2007, Ms. Cunningham re-mailed the March
28™ Jetter to Respondent’s address of record.

102. Respondent accepted the letter, and responded to Ms.
Curningham. Respondent and Ms. Cunningham agreed th?.t Respondent should
continue his representation. |

103. On or about June 11, 2007, Ms. Cunningham hand delivered
another letter finally texmiﬁating Respondent’s representation.

104. Upon termination, Respondent retained $820.96 of funds collected

during his representation of Ms. Cunningham.

-18-




105. Respondent failed to remit the $820.96 to Ms. Cunningham or Ms.
Cunningham’s new attorney.

106. In or around June 2007, Ms. Cunningham retained Steven Wells

109. On or about July 10, 2007, Mr. Wells mailed Respondent a letter

[T0 O or about July 12, 2007, Respondent or those tnder his direct

111. On or about July 19, 2007, Respondent, or those under his direct

112. Respondent failed to send to Mr. Wells an accounting, a refund of

4
s || (“Mzr, Wells”) for representation concerning the estate.
6 107. On or about June 26, 2007, Mr. Wells mailed a letter fo
: Respondent reﬁuesting the items listed in Ms. Cunningham’s March 28" letter.
0 108. Respgndent failed to respond to Mr. Well’s June 26" letter.
10
' |l requesting the items requested in the March 28™ letter and also requested
i Respondent’s itemized statement of fees and expenses.
14
15 || control and supervision faxed a letter to Mr. Wells stating that the requested
1% || material was being prepared and would be sent.
17
18
1o ||control and supervision, re-faxed the July 127 letter to Mr. Wells.
20
2 funds Respondent held for Ms, Cunningham, the case file, or a listing of
Z Respondent’s fees and expenses as he had promised.
24

25

113. On or about August 31, 2007, Mr. Wells submitted a charge to the

State Bar of Arizona regarding Respondent’s conduct.
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114. On or about September 7, 2007, the State Bar of Arizona mailed a
letter to Respondent at his address of record requiring.he respond to the
allegations within 20 days.

| 115. Respondent failed to respond to the State Bar of Arizona’s
September 7, 2007, letter.

116. On or about October 29, 2007, the State Bar of Arizona mailed a
second leﬁér to Respondent at his address of record pointing out his failure to
respond and requiring a response to the Complainant’s charge within ten days
of the date of the letter.

117. Respondent failed to respond to the State Bar of Arizona’s
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October 29, 2007, letter.

118. Ifthe matter went to a hearing, R65pondei1t would testify that he
suffered from post-concussion syndrome and that this syndrome was a factor in
his failure to respond to the State Bar’s investigation in this matter.

COUN’I FOUR (File No. 07-1523 (Pollard))

119. In or about August of 2006, Charles Pollard (“Mr. Pollard”) was
hospitalized at the Banner Baywood Hospital in Mesa, Arizona.

120. Mr. Pollard was under medication during his stay at Banner

Baywood Hospital.

-20-
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121. On or about August 29, 2006, Respondent met with Mr. Pollard at
the Hospital and discussed the preparation of an estate plan and documents for
Mr. Pollard.

122. Mr. Pollard retained Respondent to prepare estate-planning
documents for a $1,500 flat fee.

123. Respondent believes that he prepared and presented a written fee
agreement to Mr. Pdllard.. While Respondent has been unable to produce a
copy of the fee agreement, Respondent maintains that he prepared such an
agreement, and for the purposes of this agreement, the State Bar is not

contesting this issue.
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124. On or about August 30, 2006, Respondent refurned to the hospitai
and had Mr. Pollard execute the various will and pour-over trust documents
Respondent had prepared.

125. At this meeting, Respondent presented Mr. Pollard with a one-
paragraph fee agreement for future work that indicatgd Respondent would
“as-sist [Mr. Pollard] in the 1iquid§tion of [his] estate assets and other
miscellaneous personal legal services as necessary.”.

126. The fee agreement provided Respondent would be paid $150 an

hour plus expenses.

21~




127. Respondent also presented durable power of attorney documents

% it Mr Pollard that empowered Respondent to take any necessary actions on
: Mr. Pollard’s behalf.
5 128. Mr. Pollard signed both the fee agreement and the durable power
6 1l of attorney that day in the hospital.
: 129. Over the next ninf; months, Respondent recorded 209.1 hours of
o |[Work at $150 per hour, foi' a tofal of $31,365.00.
10 130. Respondent never sent a bill to Mr. Pollard for the $31,365.00 and
” although Respondent did collect some fees from this matter, Mz. Pollard never
i paid this full amount to Respondent.
14 131. At or near the beginning of Respondent’s representation,
15 || Respondent took possession of Mr. Pollard’s Mitsubishi Montero automobile
% as partial compensation for Respondent’s fee.
: 132. Respondent did not ensure the transaction and terms concerning
15 || the transfer of Mir. Pollard’s automobile were transmitted in a writing.
20 133. Respondent did not advise Mr. Pollard of the desirability of
7 seeking the advice of independent legal counsel concerning the transfer of Mr.
zj Pollard’s automobile to Respondent.
24
25

22
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134. Respondent did not obtain informed consent in a writing sigﬁed by
Mr. Pollard to the essential terms of the transfer of the automobile, including
Respondent’s role in the transaction.

135. Some of the work Respondent performed for Mr. Pollard pursuant
to the August 30, 2006, fee agreement was the work of a caretaker.
Respondent performed little to no actual lggal work for Mr. Pollard.

136. On or about September 25, 2006, Mr. Pollard was released from
Banner Baywoood Hospital and, upon arrangements assisted by Respondent,
admitted to the Bee Hive Nursing Home.

137. In or around November 2006, Mr. Pollard, with Respondent’s
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assistance, closed his Arizona Federal Credif Union and obtained a check for
$724.44.

138. On or about November 9, 2006, Respondent deposited the funds
from Mr. Pollard’s Arizona Federal account into his client trust account.
Respondent submits this was done at Mr. Pollard’s request.

139. In or about December of 2006, Mr. Pollard, with Respondent’s
assistancé, cancelled his American Memorial life insurance policy and received
a check in the amount of $2,240.82, payable to Mr. Pollard. Respondent

submits this was done at Mr. Pollard’s request.
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140. On or about December 22, 2006, Mr, Pollard endorsed the
American Memorial life insurance check and gave it to Respondent, who then
endorsed the check and remitted the funds to Bee Hive.

141. In or about January of 2007, Respondent discovered that Mr.
Pollard had left the Bee Hive facility on his own., |

142. Respondent later located Mr. Pollard, with the aid of police .
authorities, in the Sky Harbor airport.

143. 143. On or about January 4, 2007, Respoﬁdent wrote a letter to
Bee Hive Home personnel concerning Mr. Pollard.

144. In Respondent’s January 4™ 2007 letter, Respondent expressed
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concern for Mr. Pollard’s sajety should hie continue to be allowed to leave the
facility.

145. Respondent discovered that M. Pollard was on suicide watch.

146. Respondent advised Bee Hive personnel not to let Mr. Pollard get
in a taxi, bus, shuttle or leave with any other persons without notifying
Respondent in advance. Respondent further advised Bee Hive personnel that
should a shuttle come to puck up Mr. Pollard, they were to tell the driver they
had been instructed to call the police.

147. 1In or about February of 2007, Mr. Pollard, with Respondent’s

assistance, obtained a “reverse mortgage” on his home in Mesa, Arizona.

24-




148. Respondent used the reverse mortgage funds to pay off the

149. In or about February of 2007, M. Pollard was released from Bee

150. In or about February of 2007, Respondent began contracting to

151. One of the contractors Respondent hired to perform work on Mr.

152. In or about early 2007, Mr. Pollard requested that Respondent’s

2
original loan on Mr, Pollard’s home and deposited the remainder of the funds

3 )

. into Respondent’s client trust account.

5

6 !l Hive and began living in an apartment.

7

8

» have Mr. Pollard’s home in Mesa, Arizona cleaned and renovated. From

10 || February of 2007 to May of 2007, Respondent hired several contractors

1 1l regarding the renovation of Mr. Pollard’s home.

12 '

13

14 || Pollard’s home was David Jepkins, Respondent’s brother:

15

16 daughters, Jaimee and Noelle Jenkins, go to the grocery store and run other
17

5 errands for Mr. Pollard on a weekly basis. Respondent’s daughters were

1o || generally paid approximately $20 per trip for these services.
20 153. Respondent did not advise Mr. Pollard of, or obtain written
21

informed consent from Mr. Pollard, regarding the conflicts of interest created

22 _
’3 by employing Respondent’s brother and daughters to perform work for Mr.
24 {|Pollard.
25
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154. On or about July 11, 2007, Mr. Pollard terminated Respondent’s
representation both verbally and by letter. |

155. In his letter, Mr. Pollard demanded Respondent provide him with
an accounting and copies of all of his documents, his identification cards in
Respondent’s possession, and a refund of any fands Respondent was holding
on Mr. Pollard’s behalf.

156. Respondent did not immediately respond to Mr. Pollard’s letter,
however Respondent indicates he did not feel he could do so since Mr. Pollard
was now represented by new counsel.

157. On or about July 20, 2007, James Hart, Mr. Pollard’s new

‘attorney, sent-another-letterto-Respondent-demanding-an-aecounting and Mr.———

Pollard’s items. -

158. Respondent did not immediately respond to Mr. Hart’s letter, but
did send a memo on August 15, 2007, explaining that he could not respond due
to the vehicle accident in which Respondent was involved.

159. On or about August 29, 2007, Respondent,' through counsel,
ultimately submitted an acoount%ng to Mr. Pollard as part of his disclosurg ina
civil suit. |

CONDITIONAL ADMISSIONS

_96-




Respondent conditionally admits his conduct in Count One violates Rule

? 42, Ariz.R.Sup.Ct., specifically ERs 1.2, 1.3, 1.4, 1.5, and 1.8(f). Respondent
j conditionally admits his conduct in Count Two violates Rule 42, Ariz.R.Sup.Ct,,
s ||specifically ERs 12, 1.3, 1.5, 1.7, 1.8, 115, 1.16, 8.4(a), and &.4(d).
6 || Respondent conditionally admits his conduct in Count Three violates Rule 42,
: Ariz.R.Sup.Ct., specifically ERs 1.7, 1.8, _1.£5, 1.16, 8.1 and Rules 53(d) and
o 53(f), Ariz.R.Sup.Ct. 'Réspondent éonditiona}ly admits his conduct in Count
10 {|Four violates Rule 42, Ariz.R.Sup.Ct., specifically ERs 1.7, 1.8, 1.15, 1.16(d),
" i and 8.4(d).

12

5 Respondent’s admissions are being tendered in exchange for the form
;4 || of discipline stafed below.

15 CONDITIONAL DISMISSALS

16 The State Bar conditionally dismisses the aﬂegation in Count One that

]1: Respondent violated Rule 42, §peciﬁcally ER 1.16 for failure fo give reasonable
1o || notice of his withdrawal to his client. This conditional dismissal is made because
20 |i of the uncertainty that the State Bar may not be able to iarove whether or not

& Respondent failed to take substantive action on Ms. Miller’s case after December
® e

24 The State Bar conditionally dismisses the allegation in Count Two that
25 {IRespondent violated Rule I42, specifically ER 1.4 for failing to adequately
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communicate with Ms. Deeds. This conditional dismissal is made because the
State Bar may not be able prove this allegation beyond the clear and convincing
evidence standard given that Respondent failed to communicate with Ms. Deeds
for a two month period after Ms. Deeds, as the personal representative, requested
more time in order to sell the home in the estate. Further, the State Bar
conditionally dismisses the allegation in Count Two that Respondent violated
Rule 42, specifically ER 8.4(c) for knowingly engaging in conduct involving -
fraud, deceit, or misrepresentétion. This conditional dismissal is made because of
the uncertainty that the State Bar will be able to prove Respondent acted with the

requisite knowing mental state by clear and convincing evidence.
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In—Count4; the—State Bar—conditionally—dismissesthe -allegation—that
Respondent violated Rule 42, specifically ER 1.5. This conditional dismissal is
made because discovery has reveéled that Respondent did, in fact, execute a
Writtenlfee agreement and because of the uncertainty that the State Bar will be
able to prove by cléar and convincing evidence that Respondent charged an

unreasonable fee.

SANCTION
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Respondent and the State Bar of Arizona agree that based on the

conditional admissions and dismissals contained herein the appropriate

disciplinary sanctions are as follows:

1.

2.

Respondent shall receive an eighteen (18) month suspension;

Respondent shall pay all costs incurred by the State Bar in bringing
these disciplinary proceedings. In addition, Respondent shall pay all
costs incurred by the Disciplinary Commission, the Supreme Court of

Arizona, and the Disciplinary Clerk’s Office in this matter. The State

~ Bar’s Itemized Statement of Costs and Expenses is attached as Exhibit

“A,” and is incorporated herein by reference;
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H

Respondent shall-participate-in-the-State-Bar's-Fee-Arbitration-Program
in regards to Count Two, State Bar File No 07-1083. Respondent shall
contact the Fee Arbitration Program Coordinator at 602-340-7379
within twenty (20) days from the date the final judgment and order to
obtain and s_ubn-ﬁt the forms necessary to participate in Fee Arbiiration.
Respondent shall timely pay any award entered in the Fee Arbitration
proceeding;

Respondent will be placed on two (2) years of probation upon

reinstatement. The specific terms of probation are to be decided upon
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reinstatement. The general terms and conditions of Respondent’s
probation shall include:

a. Respondent shall refrain from engaging in any condﬁct that
would violate the Rules of Professional Conduct or other rules of
the Supreme Court of Arizona.

b. In the event that Respondent fails to comply with any of the
foregoing probation terms, and information thereof is received
by the State Bar of Arizona, Bar Counsel shall file a Notice of
Noncompliance with the imposing entity, pursuant to Rule

60(2)(5), ArizR.Sup.Ct. The imposing entity may refer the
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~———matter-to-a-hearingofficer to-conduct-a-hearing-at-the-earliest-
practicable date, but in no event later than 30 days after receipt
of notice, to determine whether a term of probation has been
breached and, if so, to recommend an appropriate sanction. If
there is an allegation that Respondent failed to comply with any
of the foregoing terms, the burden of proof shall be on the State
Bar of Arizona to prove noncompliance by clear and convincing

evidence.
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Respondent conditionally admits that, in exchange for the form of
discipline set forth above, he has engaged in the conduct described above and the
rule violations indicated.

Respondent, by entering into this agreement, waives his right to a formal
disciplinary hearing that he would otherwise be entitled to pursuant to Rule
57(1), ArizR.Sup.Ct., and the right to testify or present witnesses on his behalf
at a hearing.

Respondent has received the assistance of counsel in these proceedings.
Respondent waives all motions, defenses, objections or requests that he has

made or raised, or could assert, if the conditional admissions and stated form of
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discipline-are-approved-Respondent-has-read-this-agreement-and has received a
copy of this agreement.

This Tender of Admissions and Agreement for Discipline by Consent
will be submitted to a Hearing Officer and the Disciplinary Commission for
approval. Respondent realizes that the Hearing Officer and/or Disciplinary
Commission may request his presence at a hearing for the presentation of
evidence and/or argument in support of this agreement. Respondent further
recognizes that the Hearing Officer and/or Disciplinary Commission may
recommend rejection of this agreement. Respondent further understands that if

this agreement is approved by the Disciplinary Commission, the matter will be
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submitiad b tha Aripone Supreme Cowst for finsl approvel or reection. ¥ the
agreewent is pjecixd by the Arkzona Supreme Coutt, the parties” congitonsl
adpissions snd dismissals are withdrawn.

This agreciaent, with eondition admissions apd dsmissuls, &
submitted freely and voluatarily and not ander epercion ox intimidation. X

ain mwase of the Rales of the Sapreme Conxd with respect o disciphiee and

R reingtatement,

i DATED this

1

12

13

14

15

16

17

18

1w

) .

" DATED this  dayof i , 20 ‘
2%

3

* Tosom B, Eosteriay
25 Staff Bar Connsel
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submitted to the Arizona Supreme Court for final approval or rejection. If the

2
agreement is rejected by the Arizona Supreme Court, the parties’ conditional

3

. admissions and dismissals are withdrawn.

5 This agreement, with conditional admissions and dismissals, is
¢ |l submitted freely and voluntarily and not under coercion or intimidation. I
7 .

am aware of the Rules of the Supreme Court with respect to discipline and

8

9 reinstatement.

10 DATED this day of ., 20

11 |

12

13 James Darrell Jenkins

Respondent

14

5 DATED this day of ,20

16

17

18 Ralph Adams

19 Attorney for Respondent
20 C ,;!:__

. DATED this day of _Apr! 2099 .
22

23 ol

N //j
25 Staff Bar Counsel
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10

11

2

Approyed as to form and content:

M&Wm

‘Tohr! A. Furlong
Acting Chief Bar Counsel

\

(Original filed this {57 day
of o , 2009, with:
Discipliniary Clerk of the Supreme Court of Arizona
Copies of the foregoing mailed this é%day

e WNY; , 2009, to:

Ralph Adams, Bar No. 015599
Attorney for Respondent
The Law Office of Ralph Adams

Phoenix, Arizona 85004
Telephone (602) 799-1353

14

15

16

17

18

19

20

21

23

24

25

Copies of the foregoing mailed this é day

of M , 200 ﬁ , to:

Mark S. Sifferman

Hearing Officer 9J

Norling, Kolsrud, Sifferman & Davis, P.L.C.
16427 North Scotisdale Road, Suite 210
Scottsdale, Arizona 85254

Copy of the foregoing hand-delivered this
J+T™ day of ;ﬂpro , 20009, to:

Lawyer Regulation Records Manager
State Bar of Arizona

4201 N. 24th St., Suite 200
Phoenix, Arizona 85016-6288

oy oM i
v
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EXHIBIT A




Statement of Costs and Expenses

2 In the Matter of a Member of the State Bar of Arizona,
5 James Darrell Jenkins, Bar No. 005725, Respondent
4 File No(s). 07-1075, 07-1083, 07-1483 and 07-1523
5
Administrative Expenses
6
7 ||'The Board of Governors of the State Bar of Arizona has adopted a schedule of
administrative expenses to be assessed in disciplinary proceedings, depending on at which
8 ||point in the systern the matter concludes. The administrative expenses were determined to
be a reasonable amount for those expenses incurred by the State Bar of Arizona in the
9 || processing of a disciplinary matter. An additional fee of 20% of the administrative expenses
is also assessed for each separate maiter over and above five (5) matters due to the extra
10 expense incurred for the investigation of numerous charges.
1 W pactors considered in the administrative expense are time expended by staff bar counsel,
{2 || paralegal, secretaries, typists, file clerks and messenger; and normal postage charges, telephone
costs, office supplies and all similar factors generally attributed to office overhead. As amatler
13 || of course, administrative costs will increase based on the length of time it takes a matter to
proceed through the adjudication process.
14
General Administrative Expenses for above-numbered proceedings = $600.00
15
Additional costs incurred by the State Bar of Arizona in the processing of this disciplinary
16 || matter, and not included in administrative expenses, are itemized below.
17 || Staff Investigator/Miscellaneous Charges
18 03/03/08 Review File $52.50
04/01/08 Call to attorney Scott Coombs; Call to attorney Jim Shiviey; Call
10 to AIG Insurance; Call to Rosalie Deeds; Computer investigation $105.00
04/03/08 Review investigative memo and screening file $43.75
20 || 04/04/08 Review documents provided by Respondent to compile trust '
account related documents $70.00
21 |} 04/08/08 Consult with Bar Counsel regarding subpoena to Respondent $35.00
04/09/08 Call from Cindy of attorney Scott Coombs; Attempt to contact
22 Nathan Deeds $17.50
04/10/08 Draft request and subpoena duces tecum to respondent $35.00
23 1104714108 Prepare memo to Bar Counsel $35.00
2 04/22/08 Finalize subpoena duces tecum to respondent $35.00
04/25/08 Prepare cover letier to Respondent and prepare memo to
95 investigator for personal service of subpoena $17.50

04/28/08 Travel and mileage for service of subpoena $10.00 v~




1 1]104/29/08 Prepdre and file affidavit of service of subpoena to respondent $8.75
07/08/08 Review response to subpoena; Trust account reconstruction $35.00
2 1107/09/08 Trust account reconstruction (7/9 ~7/31) $490.00
08/08/08 Review additional information; Trust account reconstruction $70.00
3 1log/11/08 Review additional information; Trust account reconstruction $105.00
4 |[08/12/08 Trust account reconstruction (8/12 — 8/13) $210.00
08/14/08 Finalize reconstruction; Prepare summary of findings report $210.00
5 || 08/15/08 Review and finalize summary of findings - $105.00
08/20/08 Prepare request to Respondent for additional information $35.00
6 || 08/25/08 Travel and mileage to attempt to serve subpoena $144.27
09/12/08 Prepare non-response letter to Respondent $8.75
7 |1 09/29/08 Prepare letter to Respondent’s Counsel $8.75
10/08/08 Review response with additional information; Supplement
§ reconstruction; Prepare supplemental summary of findings - $52.50
10/23/08 Atwood Reporting Service, 10/10 deposition of James Jenkins $82545
? 1111/13/08 Call to Cindy of attorney Scott Coombs $17.50
10 03/09/2009  Michael B. Bayless & Associates Invoice for reviewing documents $750.00
11
Total for staff investigator charges $3,532.31
12
13 TOTAL COSTS AND EXPENSES INCURRED 34,132.31
14 %%_,‘gm F w‘fvﬁ MM

15

16

17

18

19

20

21

22

23

24

25

e

Sandra E. Nfontoya Date

awyer Regulation Records Manager




