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MINUTES OF 

COMMITTEE ON THE REVIEW OF SUPREME COURT RULES GOVERNING 

PROFESSIONAL CONDUCT AND THE PRACTICE OF LAW 

Wednesday, September 17, 2014 

State Bar of Arizona 

4201 North 24th Street 

Phoenix, AZ 85016 

Web Site: http://www.azcourts.gov/reviewscrulesgpc/Home.aspx 

 

Members Present:     Members Present via Telephone: 

The Honorable Ann A. Scott Timmer, Chair  Jennifer Burns 

James J. Belanger     Whitney Cunningham  

Kimberly A. Demarchi    Leticia Marquez 

Jodi Knobel Feuerhelm     

Mary Jo Foster 

Nancy A. Greenlee     Staff Present:  

Geoffrey M. T. Sturr     Patricia A. Sallen 

The Honorable Samuel Thumma 

Maret Vessella     Quorum:  

       Yes       

 

 

           

 

 

 

 

 

 

 

 

 

 

 

 

 

Page 2 of 66

http://www.azcourts.gov/reviewscrulesgpc/Home.aspx


2 
 

1. Call to Order & Introductions – Justice Timmer 

Justice Timmer called the meeting to order at 9:32 a.m. and welcomed members.  

2. Review and approval of minutes of meeting held July 9, 2014 

Motion to approve the minutes of the meeting of July 9, 2014 by Geoff Sturr seconded by 

Kim Demarchi. Motion carried.  

3. Reports from Workgroups and Possible Votes: 

 

a. Workgroup Examining the Rules of Professional Conduct 

Kim Demarchi updated the Committee and presented the issues her workgroup 

will be considering. Ms. Demarchi suggested some issues for Geoff Sturr’s 

workgroup to handle. The workgroup has been divided into two teams.  

Technology expertise will be invited to attend next workgroup meeting. 

 

b. Workgroup Examining the Practice of Law 

Geoff Stuff updated the Committee and presented the issues his workgroup will 

be considering. The issues will mainly deal with the recommendations made by 

the ABA’s 20/20 Commission. Mr. Sturr’s workgroup will amend its list as 

necessary to include those referred by Ms. Demarchi’s workgroup. 

 

c. Plan for soliciting input 

The committee agreed to circulate the workgroup lists (as amended) to State Bar 

entities for comment. Ms. Sallen advised that these issues lists could be circulated 

to stakeholders via the State Bar’s distribution lists that include all sections and 

committees as well as other entities. Justice Timmer will draft a cover letter 

asking stakeholders to provide comment and feedback on the issues to the email 

address that has been set up, changingpracticeoflaw@azbar.org. Ms. Demarchi 

and Mr. Sturr will finalize their lists as soon as possible after the committee 

meeting. 

 

4. Call to the Public/Adjournment – Justice Timmer 

Justice Timmer made a call to the public. No members of the public were present. 

Following the call to the public, Justice Timmer adjourned the meeting at approximately 

10:49 a.m. 

 

Page 3 of 66

mailto:changingpracticeoflaw@azbar.org


Insert for Committee Report Regarding Use of Comments vs. Rule Changes 
 
In developing its recommendations, the Committee has considered a variety of different 
tools to address the implications of the modern practice of law, including educational and 
member services programs, advisory opinions, and rule changes. 
 
In considering rule changes, the Committee has recommended a combination of changes to 
rule text and to rule comments.  Where what is recommended is a change in the conduct 
that is permitted or required, the Committee has recommended a change to the text of the 
applicable rule or rules.   However, many of the Committee’s recommendations do not 
involve a proposal to change permitted or required conduct, but rather to provide 
additional guidance to Arizona lawyers regarding how existing rules apply in a 
contemporary practice context.  In that instance, the Committee has recommended an 
explanatory comment, rather than a rule text change.   
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Lawyer Obligations to Safeguard Client Data in the Modern World 
 
Recommendation One (Already Adopted): 
 
The Supreme Court has already approved amendments to ER 1.6 and its comments that 
make express the lawyer’s obligation to maintain the confidentiality of client data and 
specifically noting the associated technology-related issues.  The proposed language is 
based on the ABA 20/20 recommendations, and the Committee believes it addresses these 
issues well and thoroughly, raising lawyers’ awareness of data security issues without tying 
the comments too specifically to current, ever-changing technology. 
 
Rule Text: 
 
(e) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized 
disclosure of, or unauthorized access to, information relating to the representation of a 
client 

Rule Comment: 

 [22] [20] Paragraph (e) requires a A lawyer must to act competently to safeguard 
information relating to the representation of a client against unauthorized access by third 
parties and against inadvertent or unauthorized disclosure by the lawyer or other persons 
who are participating in the representation of the client or who are subject to the lawyer’s 
supervision. See Rules ERs 1.1, 5.1 and 5.3. The unauthorized access to, or the 
inadvertent or unauthorized disclosure of, information relating to the representation of a 
client does not constitute a violation of paragraph (e) if the lawyer has made reasonable 
efforts to prevent the access or disclosure. Factors to be considered in determining the 
reasonableness of the lawyer’s efforts include, but are not limited to, the sensitivity of the 
information, the likelihood of disclosure if additional safeguards are not employed, the 
cost of employing additional safeguards, the difficulty of implementing the safeguards, 
and the extent to which the safeguards adversely affect the lawyer’s ability to represent 
clients (e.g., by making a device or important piece of software excessively difficult to 
use). A client may require the lawyer to implement special security measures not required 
by this ER or may give informed consent to forgo security measures that would otherwise 
be required by this ER. Whether a lawyer may be required to take additional steps to 
safeguard a client’s information in order to comply with other law, such as state and 
federal laws that govern data privacy or that impose notification requirements upon the 
loss of, or unauthorized access to, electronic information, is beyond the scope of these 
ERs. For a lawyer’s duties when sharing information with nonlawyers outside the 
lawyer’s own firm, see ER 5.3, Comments [3]-[4]. 
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Recommendation Two: 

Lawyers increasingly use technological aids in their practice ranging from storage of 
client information in a digital format to the transmission of data over the internet or 
through other electronic means.  In order to fulfill their obligation to take reasonable 
measures to safeguard confidential client information, lawyers must keep up-to-date on 
the security of the technological tools they use in their practice, but these technological 
options change too rapidly for permissible uses to be prescribed by rule. 
 
To address the need for training of lawyers and law firm staff regarding security of client 
data, the State Bar, as part of its member assistance programs, should assist lawyers in 
obtaining information and training regarding technology that may aid their practice and 
the security issues associated with that technology.  Training for law firm staff regarding 
technology and the need to maintain reasonable security of client data would be 
particularly valuable.   
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ADMIN31264863.1  

November 6, 2014 

TO: Committee on the Review of Supreme Court Rules Governing Professional 

Conduct and the Practice of Law 

FROM: Kim Demarchi and Jodi Knobel Feuerhelm/Workgroup Re: Rules of 

Professional Conduct 

RE: Proposed Revisions to ER 1.10 (Imputation of Conflicts of Interest:  

General Rule) 

  

 

This memorandum describes proposed changes to ER 1.10 governing the “Imputation of 

Conflicts of Interest.”  Attached is a red-line showing proposed changes to the current rule, along 

with a clean word document containing the proposed changes. 

I. SUMMARY OF PROPOSED CHANGES. 

The Workgroup’s review of ER 1.10 focused on: (a) the changes proposed in the pending 

Petition to Amend ER 1.10 (Supreme Court No. R-13-0046), which the Supreme Court has 

referred to this Committee for consideration; (b) changes to the text of ER 1.10 to clarify that 

information contained solely in documents maintained by a firm will not be imputed to lawyers 

in the firm for purposes of ER 1.10(b), so long as the firm adopts screening procedures to restrict 

access to the documents; and (c) related changes to the comments to ER 1.10. 

A summary of the proposed changes is set forth below. 

A. Proposed Changes to ER 1.10(b) and Related Comments. 

ER 1.10(b) addresses imputation of conflicts where a lawyer has terminated his or her 

association with a firm, and the firm proposes to represent a person with interests that are 

“materially adverse to those of a client represented by the formerly associated lawyer and not 

currently represented by the firm.”   

The general rule is that the firm can undertake that representation unless the matter is the same or 

substantially related to the former representation; and “any lawyer remaining in the firm has 

information protected by ERs 1.6 and 1.9(c).”  Under the current rule, lawyers in the firm 

arguably “have” information in firm records, including closed client files and electronic records 

that may be maintained for a variety of reasons under the firm’s record retention policies.  The 

proposed amendment provides that such information will not be imputed to the remaining 

lawyers in the firm if the firm adopts screening procedures that are reasonably adequate to 

prevent access to the information by those lawyers.  
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Comment [5], addressing ER 1.10(b), has been modified to provide guidance on the screening 

measures that should be considered, particularly with respect to electronic information and 

databases that may contain information on work performed for former clients of the firm.  

B. Proposed Changes to ER 1.10(d) and Related Comments. 

The proposed changes to ER 1.10(d) and the related comments are based in part on changes 

proposed by the State Bar of Arizona in Petition No. R-13-0046.  The Workgroup recommends a 

number of modifications to the State Bar’s proposal, which primarily are directed at providing 

greater protections for clients, along with additional guidance on the required notice and 

screening procedures in the proposed Comments.
1
  Thus: 

 ER 1.10(d)(1) is deleted (this is the so-called “litigation exception” that does not allow for 

screening where the laterally moving lawyer had a substantial role in a matter pending before 

a tribunal).  This portion of the proposal is the same as that contained in the State Bar’s 

Petition and also conforms to the ABA Model Rule. 

 ER 1.10(d)(2) is modified to track the corresponding language in ABA Model Rule 1.10, 

except that we propose deleting the requirement that the notice shall include “a statement that 

review may be available before a tribunal” (which appears in the ABA Model Rule).  Our 

proposal expands on the State Bar Petition’s proposal, which simply required that the client 

get written notice “of the particular screening procedures adopted and when they were 

adopted.” 

 ER 1.10(d)(3) has been added to reinforce that screening procedures must be reasonably 

adequate under the circumstances.  This recommendation is not contained in the ABA Model 

Rules or the State Bar’s Petition. 

 Comment [9] has been added to address the factors that should be considered in 

implementing an adequate screen, and to emphasize that screening will not always be 

appropriate.  The language proposed is taken in part from Comment [7] to ABA Model Rule 

1.10, but has been expanded.  It has no counterpart in the State Bar’s Petition. 

 Comment [10] has been added, and was taken directly from Comment [8] of the 

corresponding ABA Model Rule.  It has no counterpart in the State Bar’s Petition. 

 Comment [11] has been added to expand on the content of the required notice.  The language 

proposed is taken in part from Comment [9] to ABA Model Rule 1.10, but has been 

expanded.  It has no counterpart in the State Bar’s Petition. 

                                                 
1
  This discussion only addresses ER 1.10(d), however, to the extent the Committee endorses this proposal, 

corresponding changes may be appropriate in ER 1.11(a)(2), ER 1.12(c)(2) and ER 1.18(d)(2), which were also 

addressed by the State Bar’s Petition. 
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ER 1.10. Imputation of Conflicts of Interest: General Rule, AZ ST S CT RULE 42 RPC...

Arizona Revised Statutes Annotated

Rules of the Supreme Court of Arizona (Refs & Annos)

V. Regulation of the Practice of Law

D. Lawyer Obligations

Rule 42. Arizona Rules of Professional Conduct

Client-Lawyer Relationship

17A A.R.S. Sup.Ct.Rules, Rule 42, Rules of Prof.Conduct, ER 1.10

ER 1.10. Imputation of Conflicts of Interest: General Rule

Currentness

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing
alone would be prohibited from doing so by ERs 1.7 or 1.9, unless the prohibition is based on a personal interest of the
prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining
lawyers in the firm.

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person
with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently
represented by the firm. unless:

(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by ERs 1.6 and 1.9(c) that is material to the matter.  If the
only such information is contained in documents maintained by the firm, and the firm adopts screening procedures that are
reasonably adequate to prevent access to those documents by the remaining lawyers, those remaining lawyers will not be
considered to have protected information within the meaning of this rule.

(c) A disqualification prescribed by this Rule may be waived by the affected client under the conditions stated in ER 1.7.

(d) When a lawyer becomes associated with a firm, no lawyer associated in the firm shall knowingly represent a person in a
matter in which that lawyer is disqualified under ER 1.9 unless:

(1) the matter does not involve a proceeding before a tribunal in which the personally disqualified lawyer had a substantial
role;

(2) the personally disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the
fee therefrom; and

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1
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ER 1.10. Imputation of Conflicts of Interest: General Rule, AZ ST S CT RULE 42 RPC...

(32) written notice is promptly given to any affected former client to enable it to ascertain compliance with the provisions
of this Rule, which shall include a description of the screening procedures adopted; a statement of the firm’s and of the
screened lawyer’s compliance with these Rules; and an agreement by the firm to respond promptly to any written inquiries
or objections by the former client about the screening procedures; and

(3) the screening procedures adopted are reasonably adequate under the circumstances to prevent material information from
being disclosed to the new firm and its client.

(e) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by ER 1.11.

Credits

Amended June 9, 2003, effective Dec. 1, 2003.

Editors’ Notes

COMMENT [2003 AMENDMENT]

Definition of “Firm”

[1] For purposes of the Rules of Professional Conduct, the term “firm” denotes lawyers in a law partnership,
professional corporation, sole proprietorship or other association; or lawyers employed in a legal services
organization or the legal department of a corporation or other organization. See ER 1.0(c). Whether two or more
lawyers constitute a firm within this definition can depend on the specific facts. See ER 1.0. Comments [2]--[4].

Principles of Imputed Disqualification

[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to the client as
it applies to lawyers who practice in a law firm. Such situations can be considered from the premise that a firm of
lawyers is essentially one lawyer for purposes of the rules governing loyalty to the client, or from the premise that
each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is
associated. Paragraph (a) operates only among the lawyers currently associated in a firm. When a lawyer moves
from one firm to another, the situation is governed by ERs 1.9(b) and 1.10(b).

[3] The rule in paragraph (a) does not prohibit representation where neither questions of client loyalty nor
protection of confidential information are presented. Where one lawyer in a firm could not effectively represent a
given client because of strong political beliefs, for example, but that lawyer will do no work on the case and the
personal beliefs of the lawyer will not materially limit the representation by others in the firm, the firm should not
be disqualified. On the other hand, for example, if an opposing party in a case were owned by a lawyer in the law
firm, and others in the firm are reasonably likely to be materially limited in pursuing the matter because of loyalty to
that lawyer, the personal disqualification of the lawyer would be imputed to all others in the firm. A disqualification
arising under ER 1.8(1) from a family or cohabiting relationship is personal and ordinarily is not imputed to other
lawyers with whom the lawyers are associated.

[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm where the person

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 2
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ER 1.10. Imputation of Conflicts of Interest: General Rule, AZ ST S CT RULE 42 RPC...

prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. Nor does paragraph
(a) prohibit representation if the lawyer is prohibited from acting because of events before the person became a
lawyer, for example, work that the person did while a law student. Such persons, however, ordinarily must be
screened from any personal participation in the matter to avoid communication to others in the firm of confidential
information that both the nonlawyers and the firm have a legal duty to protect. See ERs 1.0(k) and 5.3.

[5] ER 1.10(b) operates to permit a law firm, under certain circumstances, to represent a person with interests
directly adverse to those of a client represented by a lawyer who formerly was associated with the firm. The Rule
applies regardless of when the formerly associated lawyer represented the client. However, the law firm may not
represent a person with interests adverse to those of a present client of the firm, which would violate ER 1.7.
Moreover, the firm may not represent the person where the matter is the same or substantially related to that in
which the formerly associated lawyer represented the client and any other lawyer currently in the firm has material
information protected by ERs 1.6 and 1.9(c). For purposes of determining whether any current lawyer in the firm
has such material information, information maintained by a firm in the form of documents, including electronic
records, will not be imputed to the remaining lawyers if the firm adopts screening procedures that are reasonably
adequate under the circumstances to prevent the remaining lawyers from accessing such information.  In
determining whether screening procedures are reasonably adequate, factors to be considered include whether
technology is available and has been implemented to restrict lawyer access to electronic information maintained by
the firm.  In addition, the firm should consider whether its lawyers have access to internal research databases that
utilize research memoranda or other work product from past client representations, to ensure that any protected
information is removed from such databases or that access is appropriately restricted.

[6] ER 1.10(c) removes imputation with the informed consent of the affected client or former client under the
conditions stated in ER 1.7. The conditions stated in ER 1.7 require the lawyer to determine that the representation
is not prohibited by ER 1.7(b) and that each affected client or former client has given informed consent to the
representation, confirmed in writing. In some cases, the risk may be so severe that the conflict may not be cured by
client consent. For a discussion of the effectiveness of client waivers of conflicts that might arise in the future, see
ER 1.7, Comment [21]. For a definition of informed consent, see ER 1.0(e).

[7] Where a lawyer has joined a private firm after having represented the government, imputation is governed by
ER 1.11(a), not this Rule. Under ER 1.11(c), where a lawyer represents the government after having served clients
in private practice, nongovernmental employment or in another government agency, former-client conflicts are not
imputed to government lawyers associated with the individually disqualified lawyer.

[8] Where a lawyer is prohibited from engaging in certain transactions under ER 1.8, paragraph (k) of that Rule,
and not this Rule, determines whether that prohibition also applies to other lawyers associated in a firm with the
personally prohibited lawyer.

[9]  Rule 1.10(d) removes the imputation otherwise required by ER 1.10(a), but unlike section (c), it does so
without requiring that there be informed consent by the former client.  Instead, it requires that the procedures and
requirements laid out in sections (d)(1) and (2) be followed.  For purposes of section (d), in determining the
adequacy of screening procedures “under the circumstances,” factors to be considered include whether technology
is available and has been implemented to restrict lawyer access to electronic information maintained by the firm.
Other relevant circumstances may include the size of the matter in relation to the overall business of the firm, the
number of lawyers in the firm that are actively involved in the matter that is the subject of the screening measures,
or other factors that may make it difficult to implement a screen that is reasonably adequate to ensure that protected
information is not disclosed, even inadvertently.  There may be some circumstances where, taking all factors into
account, screening procedures will not be reasonably adequate to guard against inadvertent disclosure of protected
information.  Lawyers should also be aware that even where screening procedures have been adopted that comply
with this Rule, tribunals may consider additional factors in ruling upon motions to disqualify a lawyer from pending
litigation.

[10] Paragraph (d)(1) does not prohibit the screened lawyer from receiving a salary or partnership share established

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 3
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ER 1.10. Imputation of Conflicts of Interest: General Rule, AZ ST S CT RULE 42 RPC...

by prior independent agreement, but the lawyer may not receive compensation directly related to the matter in
which the lawyer is disqualified.

[11] The notice required by paragraph (d)(2) generally should include a description of the screened lawyer’s prior
representation and be given as soon as practicable after the need for screening becomes apparent.  It also should
include a statement by the screened lawyer and the firm that the client’s material confidential information has not
been disclosed or used in violation of the Rules. The requirements of ERs 5.1 and 5.3 should be considered in
implementing screening procedures under this Rule. If the screened lawyer or the firm become aware that the
screening procedures have been violated or are ineffective, reasonable steps should be taken to remedy the
deficiencies and prevent prejudice to the impacted client.

Notes of Decisions (31)

17A A. R. S. Sup. Ct. Rules, Rule 42, Rules of Prof. Conduct, ER 1.10, AZ ST S CT RULE 42 RPC ER 1.10
Current with amendments received through 7/15/14

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.

ADMIN31241560.4
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