Memo to RCIiP.LJC: June 1, 2012

To: Committee on Civil Rules of Procedure for Limited Jurisdiction Courts
From: Committee staff
Re: Summary of comments received on R-12-0006 during the second comment

period, and summary of other issues

Date: June 1, 2012

1. Background: The Chair filed Rule petition R-12-0006 on January 6, 2012. The initial
comment period closed on March 16, 2012. RCiP.LJC met on March 30 and April 13 to
consider thirteen comments posted on the Rules Forum during the initial comment period. On
April 26, the Chair timely filed an amended rule petition with a revised set of rules. The
comment period for the amended rule petition closed on May 29. RCiP.LJC has an opportunity
to file a reply in R-12-0006 before the June 29 deadline.

2. State Bar comment: The State Bar filed a formal comment! on May 18. The brief comment
stated that the Bar “...now fully supports the Amended Rule Petition...."

Staff’s response: The Bar’s comment represents the near-unanimous consensus of the Board of
Governors.

3. Comments by Legal Services Committee: Ellen Katz, chair of the Access Subcommittee of
the State Bar’s Legal Services Committee, submitted a letter dated May 4, 2012 to Lisa Loo,
Chair of the Rules Committee, which included the following comments:

a. Form of summons: Ms. Katz believed that a change to the summons is required to reflect that
a written answer is not required in all cases. She noted A.R.S. 8 22-215, which provides:

“The pleadings in the justice of the peace court may be oral, except as otherwise
provided by law, but a brief statement thereof shall be noted in the docket.”

Staff response: The members discussed A.R.S. § 22-215 at the April 20, 2011 meeting. The
minutes of this meeting show the following:

“Certain statutes must also be taken into consideration in drafting new rules. For
example, although A.R.S. § 22-215 allows oral pleadings, the rules of procedure and
Rule 10 in particular appear to require that pleadings be written. ”

Does RCIiP.LJC need to reconsider its position concerning the implications of A.R.S. § 22-215?

! This and the other comments referred to in this memo are in the June 1 meeting materials.

The State Bar’s comment is the only new comment posted on the Rules Forum during the second
comment period.
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b. Information regarding a filing fee: Ms. Katz noted that while the JCRCP’s “Notice to
Defendant” mentions fee waivers and deferrals, there is no mention of a fee waiver or deferral in
the summons (see A.R.S. § 12-302) and the summons is therefore incorrect and inadequate.

Staff response: Ariz. R. Civ. P. Rule 4(b) sets out requirements for a summons. There is no
requirement in Rule 4(b), nor is there a requirement in A.R.S. § 12-302, that the summons advise
of the opportunity to request a fee waiver or deferral. The domestic relations summons that is
available on the Maricopa County Superior Court webpage contains no information about the
availability of a fee waiver or deferral.

Rule 5 of the Rules of Procedure for Eviction Actions, which concerns the summons, also
contains no requirement that the tenant be advised of fee waivers or deferrals. However, as with
the proposed “Notice to Defendant” in the JCRCP (Form 2), this information is included in the
Residential Eviction Information Sheet (REIS). Compare:

REIS (RPEA): “If the tenant cannot afford to pay the answer fee, he or she may apply
for a waiver or deferral of that fee.”

Notice to Defendant (JCRCP): “You must pay a filing fee to the court when you file your
answer. If you cannot afford to pay a filing fee, you may apply to the court for a fee
waiver or deferral, but you must still file your answer on time.”

c. Request for reasonable accommodation for persons with disabilities: The form of summons in
the JCRCP (Form 1) contains this statement in boldface, capitalized type:

“Request for reasonable accommodation for persons with disabilities must be made to
the court by parties at least 3 working days in advance of a scheduled court proceeding.”

Ms. Katz’ comment says that (1) this statement violates the ADA; (2) there is no authority that
allows the courts to impose a 3 working day requirement on requests for reasonable
accommodations; and (3) a litigant may not receive the court papers 3 working days prior to the
hearing date.

Staff’s response: The provision in the JCRCP summons is based on Ariz. R. Civil P. Rule 4(b),
which provides in part:

“The summons shall state that ‘requests for reasonable accommodation for persons with
disabilities must be made to the court by parties at least 3 working days in advance of a
scheduled court proceeding.”

Because the statement is included in a summons, which allows a party at least twenty days to
answer, a party should have more than three working days in which to submit the request for
reasonable accommodations. While Ms. Katz correctly notes that RPEA Rule 5(a)(5) requires
that an evictions summons advise that a request must be made “as soon as possible” rather than
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the three-day requirement, evictions have a more compact procedural time line, and three days
may be impractical in eviction cases.

d. Cost of preparing forms on AZ TurboCourt: Ms. Katz’ comment states that “the summons
informs the recipient that s/he can go to TurboCourt to get the answer form and file the answer
electronically, " but that “persons have to pay to download forms and there is no fee waiver or
deferral on TurboCourt yet.” The comment encourages the A.O.C. to “expeditiously resolve the
lack of a fee waiver and deferral process on TurboCourt.”

Staff’s response: ~As indicated in the footnote, there is presently no functionality for
electronically filing any documents, including applications for fee waivers and deferrals, in
justice court civil cases.

E-filing is available in the Maricopa County Superior Court. Supreme Court Administrative
Order 2011-140, entered on December 22, 2011, governs e-filing in that court. For background
and context, certain provisions of A.O. 2011-140 concerning fee waivers and deferrals are noted.

Paragraph 2(a) of this Order requires attorneys to file post-initiation documents electronically.
Paragraph 2(b) allows, but does not require, self-represented litigants to file documents
electronically; and further specifies that a self-represented litigant who chooses to file through
AZ TurboCourt “...shall pay all applicable fees....” Paragraph 3(a)(vi) allows an attorney to file
an application for a fee waiver or deferral in paper form; and 3(f) exempts documents filed on
behalf of litigants who have been granted a fee waiver or deferral from the e-filing requirement.
Paragraph 3(g) further provides that an attorney who is an employee of an approved legal service
organization and who is representing a litigant who is unable to pay the application fee for filing
a document on AZ TurboCourt is exempt from e-filing. That attorney may file documents on
paper; or the attorney may file through AZ TurboCourt after paying the application fee.

In summary, there is no provision in Administrative Order 2011-140 that permits a self-
represented or attorney-represented litigant who may be eligible for a fee waiver for applying for
the waiver electronically, or for obtaining a waiver of the AZ TurboCourt application fee for
subsequent e-filing. These litigants must utilize paper filing.

4. Comments by Judge Segal and Judge Ward: Pima County Judges Segal and Ward
submitted an undated letter to the Rules Committee. The letter is substantially similar to the
comment provided by Judge Segal on the Court Rules Forum during the initial comment period.

2 AZ TurboCourt does not currently accommodate “e-filing” of pleadings in justice courts.

(However, a pilot program for e-filing in small claims cases is being conducted at this time.) AZ
TurboCourt provides a web-based, inter-active intelligent form that, when completed, is printed
by the user and filed in paper format in a justice court civil case. There is a $15 cost for
preparing an answer to a justice court complaint on AZ TurboCourt; see A.O. 2009-74.

Page 3 of 6



Memo to RCIiP.LJC: June 1, 2012

Judge Segal will appear telephonically at the June 1 meeting to elaborate on these comments. In
particular, Judge Segal will address RCiP.LJC about standardizing mandatory mediation
procedures and forms. She believes that there are so many different methods of directing
mediation throughout the State that uniformity is essential.

5. Memo from Anne Ronan: Anne Ronan is the chair of the Justice Court Rules subcommittee
of the State Bar’s Civil Practice and Procedure Committee. She submitted an undated letter to
the Rules Committee, which staff is providing for review and possible discussion.

6. HB 2664: HB 2664, relating to credit card agreements, was approved by the Governor on
May 9, 2012. Staff sent an e-mail to RCiP.LJC members on May 15 with a link to the chaptered
version of this legislation. On May 16, Mr. Jones sent an e-mail to staff that stated in part:

“I'd like to comment that | don't think any action is needed in response to this new law. |
don't think it changes anything. It says that in a contested case the judge is to weigh the
evidence as they otherwise would, meaning for example that the creditor is free to use a
billing statement and the debtor is free to argue some reason that such a statement is not
persuasive. With respect to contested actions, it just doesn't seem to change anything.

“It also talks about establishing acceptance by conduct of using the card, which was
already quite common. The issue tends to arise when there is a material change to the
agreement and the card wasn't used following the change. | don't see any reason this law
would foreclose such arguments. So again, no change there.

“Furthermore, nothing in the law addresses establishing standing/ownership of the debt,
so that also is left to existing law. And our rules do nothing about either question. They
merely make certain disclosure obligations. As we have hashed out many times, nothing
in our rules can or should require anyone to prove their case in any particular way; they
merely require disclosure of certain relevant information if it exists. What evidence is
ultimately admissible and how much weight it gets is for rules of evidence and trial
judges to decide, not the civil rules. | think our rules were drafted with this fact in mind.
Accordingly, | don't think our rules conflict with this law in any way that | can see and |
wanted to share that comment. If it's appropriate to forward this thought around please
do so, but I'm replying just to you and not to the whole list due to the open meeting
requirements. ”

Staff’s response: Do RCiP.LJC members agree with Mr. Jones’ analysis?

7. Orders to Show Cause: On May 15, Ms. Blanco noted for staff a possible oversight in
omitting within the JCRCP a correlate to Ariz. R. Civ. P. 6(d) regarding the issuance and service
of an order to show cause.®* Ms. Blanco indicated that for years her court had been utilizing the

3 Ariz. R. Civ. P. Rule 6(d) provides: “A judge of the superior court, upon application
supported by affidavit showing cause therefor, may issue an order requiring a party to show
cause why the party applying for the order should not have the relief therein requested, and may
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procedures provided by this rule. Staff then inquired of the JP members of RCiP.LJC if they
were also using Rule 6(d).

Judge Dickerson: “We never do OSCs in civil cases.... I don’t think the new rules need a
special rule concerning OSCs.”

Judge Felix: “Going by the 20/80 rule, I would say this goes in the 20’ category. |
agree with Judge Dickerson as in our court, the usual procedure for enforcement is
garnishment and in extreme cases, a civil warrant. | have not seen a request for an
OSC. However, I think our rules should at least mention OSC'’s....”

Judge Davis: “I concur.”

Judge Williams: “I like Mary’s idea and she has a valid point. In Maricopa County, we
have a standardized justice court form called, ‘Petition for Order to Show Cause
Regarding Garnishee’s Default (Earnings)’ and another called, ‘Order to Show Cause
Regarding Garnishee’s Default.” The second one sets a hearing date.”

Judge Dickerson: “Aren’t the garnishment OSCs covered by the garnishment statutes?”
Staff’s response: The garnishment statutes (A.R.S. 8 12-1593 [contempt proceedings] in the

case of garnishment of money or property, and A.R.S. § 12-1598.13 [contempt proceedings] for
garnishment of earnings) have an identical paragraph A that provides in part:

“If the judgment creditor fails to comply with any duty imposed upon him by this article,
the court shall, upon petition of any party to the proceedings affected by such failure and
after notice, hold a hearing to determine whether such failure to comply, if any, was
OCcasioned by mistake, inadvertence or excusable neglect.”

Rule 6(d) provides a procedural mechanism for these proceedings.

JCRCP Rule 147 has the title, “Enforcement of a judgment or order.” Staff proposes a new
Rule 147(d), modeled on Rule 6(d), as follows:

d. Orders to show cause. A party may file an application, which must include an
affidavit stating good reasons, asking a judge to issue an order to show cause why the
party should not have the relief requested by the party. The judge may issue the order,
set a date for a hearing on the request for relief, and specify the time for service of the
order. The party requesting the order must serve it as required by Rule 113, unless it will

make the order returnable at such time as the judge designates. Any such order to show cause
shall be served in accordance with the requirements of Rules 4, 4.1 or 4.2, as applicable, of these
rules or, if the party to whom the order is directed has entered an appearance in the action, in
accordance with the requirements of Rule 5 of these rules, within such time as the judge shall
direct.”
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be served on a party who has already appeared in the lawsuit, in which case the order
must be served as required by Rule 120.

8. Word and Phrases Defined or Explained in the JCRCP — Default: For the word
“default”, this table refers the user to Rule 140(a). Rule 140(a) is entitled, “When a default
judgment may be entered.”

Recommended change: Staff believes that for the word “default,” in addition to Rule 140(a),
there should also be a reference in the table to Rule 114(d), entitled ‘“‘failure to respond;
default.”

I
I
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