NOTICE:  THIS DECISION DOES NOT CREATE LEGAL PRECEDENT AND MAY NOT BE CITED EXCEPT AS AUTHORIZED BY APPLICABLE RULES.

See Ariz. R. Supreme Court 111(c); ARCAP 28(c); 

Ariz. R. Crim. P. 31.24

IN THE COURT OF APPEALS

STATE OF ARIZONA

DIVISION ONE

	State OF ARIZONA,

                 Appellee,

     v.

JERI LYNN MILLER,           

                 Appellant.

	)
)
)
)
)
)
)
)
)

)

)
)
	1 CA-CR 08-0078 

DEPARTMENT A
MEMORANDUM DECISION
(Not for Publication – 

Rule 111, Rules of the

Arizona Supreme Court)
FILED 09-15-2009


Appeal from the Superior Court of Maricopa County
Cause No. CR 2005-125759-001 SE
The Honorable David K. Udall, Judge

AFFIRMED
Terry Goddard, Attorney General
Phoenix


By
Kent E. Cattani, Chief Counsel

Criminal Appeals/Capital Litigation Section


and
Aaron J. Moskowitz, Assistant Attorney General

Attorneys for Appellee 

James J. Haas, Maricopa County Public Defender
Phoenix


By
Louise Stark, Deputy Public Defender 
Attorneys for Appellant
T H O M P S O N, Judge

¶1 Jeri Lynn Miller appeals her conviction and sentence on possession or use of marijuana and possession or use of dangerous drugs.  She argues that the court committed reversible error in allowing the state to impeach her with statements she made to gain admission to the TASC pretrial diversion program.  We find no error and affirm.
¶2 The evidence at trial, viewed in the light most favorable to supporting the conviction,
 was as follows.  On August 17, 2005, a Chandler police officer stopped appellant for a civil traffic violation, arrested her, and searched a purse that was located on the center console of the vehicle.  Inside the purse, he found an eyeglass case with a pipe cleaner sticking out the side, containing what appeared to be a vial of methamphetamine and a baggie containing marijuana.  Appellant told the officer that a friend had borrowed her car the week before, and she must have left the purse in the car.  When the officer informed her that they had watched her walk to the vehicle with the purse, she responded, “[y]es, I know I was, but it doesn’t belong to me.”  When the officer asked her about the eyeglass case, she said that it belonged to her friend, who had left it in the vehicle and asked her to hold on to it, and she had put it in the purse without noticing the pipe cleaner sticking out the side.  A police criminalist testified that the substances in the eyeglass case consisted of 1.13 grams of methamphetamine, a usable amount, and enough marijuana for two to ten marijuana cigarettes. 
¶3 Appellant testified at trial that the purse did not belong to her, and she was simply returning it at the request of her supervisor to the coworker to whom it belonged.  She testified that she had not looked inside the purse and did not know that it contained drugs.  She explained that she had made an admission on a TASC form before trial that she knowingly possessed the drugs, even though she had not, only because it was necessary to gain admission to the diversion program.    
¶4 The jury convicted appellant of both charges, and the judge suspended sentence and imposed probation of two years on each count, to be served concurrently.  Appellant timely appealed. 
Impeachment by TASC Admissions

¶5 Appellant argues that the court abused its discretion and committed reversible error in allowing the state to impeach her with statements she made to gain admission to the TASC pretrial diversion program.  Specifically, appellant argues that the statements were involuntary because they were made in exchange for the promise that her charges would be dismissed in the event she successfully completed the TASC program, and were inadmissible at trial under Arizona Rule of Evidence 410 and Arizona Rule of Criminal Procedure 17.4(f).  
¶6 The background on this issue is as follows.  At the time set for the preliminary hearing, appellant waived her right to the preliminary hearing in writing and, accompanied by an attorney, informed the judge of her desire to participate in the TASC diversion program.  The judge accepted the waiver and suspended prosecution for two years to allow participation in the TASC program.  The judge entered a plea of not guilty to the charges.  That same date, appellant completed and signed a Maricopa County Attorney/TASC Drug Diversion Program Statement of Facts.  On that form, she acknowledged by her initials next to a handwritten “yes” that she understood that she had a right to remain silent, that anything she said could be used against her in a court of law, and that she had a right to the presence of an attorney to assist her before or during the questioning.  She further responded to the questions on the form by affirmatively acknowledging that she had knowingly possessed a usable amount of marijuana and methamphetamine.  She handwrote that “marijuana and methamphetamine were found in my car in my [girlfriend’s] purse which was in my possession.”  She then signed the form immediately beneath the following notice:
I HAVE MADE THIS STATEMENT WITHOUT COERCION AND OF MY OWN FREE WILL.  I FULLY UNDERSTAND THAT WHAT I HAVE WRITTEN HERE MAY BE USED AGAINST ME IN A COURT OF LAW SHOULD I FAIL TO SATISFACTORILY COMPLETE THE TASC PROGRAM.
Her attorney also signed the form.
¶7 Four months later, the state filed a Notice of Request to Vacate Suspended Prosecution and Order seeking to resume prosecution on the ground appellant had failed to fulfill the conditions of the TASC drug diversion program, failing to test as scheduled, testing positive for amphetamines, testing diluted, failing to verify twelve-step meeting attendance, failing to attend a seminar, and failing to pay fees.  The judge granted the state’s motion and reinstated prosecution on July 6, 2007.  Before trial, appellant filed a Motion In Limine To Preclude TASC Forms, seeking to preclude the state from referencing or eliciting any testimony from witnesses on the admissions that she made on the TASC form, on the ground the statements were made in connection with an agreement that was like a plea agreement and thus inadmissible under Arizona Rule of Evidence 410, they were made involuntarily because they were made in exchange for the promise of a benefit, and they were inadmissible hearsay and inadmissible Rule 404(b) evidence.  Appellant did not request an evidentiary hearing on voluntariness, however, and none was conducted.  At oral argument on the motion, the state argued that the statements were neither inadmissible hearsay nor 404(b) evidence, and appellant had knowingly and voluntarily waived her right to remain silent.  The state indicated it did not intend to use the statements unless appellant testified, and then only for impeachment purposes.  The judge ruled as follows:
The Court having considered all the circumstances set forth in ARS 13-3988(B), the Court finds by a totality of the circumstances that the statement was voluntary, and I’m going to allow the State to use it.

The Court further finds that it was signed by the defendant.  There was Miranda warnings.  She had assistance of an attorney.  She was – there was clear language in the document that it could be used against her. 

I’m not going to allow the State to use it during his case in chief.  You can use it in rebuttal if the defendant gets on the stand and denies the allegations.

¶8 On direct examination of appellant at trial, defense counsel offered the TASC form as an exhibit to support appellant’s explanation of why she had admitted knowing possession of drugs on the TASC form, in light of her denial of such knowledge on the stand.  On cross-examination, appellant admitted that she had read and understood her Miranda rights, and that no one had physically threatened her to complete the form.  She also conceded that the form that she signed stated that she had done so “without coercion, of my free will,” understanding that the statements could be used against her in court if she failed to satisfactorily complete the program.  She insisted, however, that she completed the form “as I was instructed by the instructor” only because it was necessary to take advantage of the diversion program.
¶9 As an initial matter, we reject appellee’s argument that appellant invited the error by herself introducing the TASC form into evidence in the context of questioning appellant about it on direct examination.  Appellant’s effort to “draw the sting” by introducing the TASC form in his case, rather than wait for the prosecutor to do so on cross-examination, was a permissible change in strategy after obtaining an adverse trial ruling, and does not preclude review on appeal.  See State v. Soto-Fong, 187 Ariz. 186, 192-93 n.3, 928 P.2d 610, 616-17 n.3 (1996) (rejecting appellee’s claim that defendant’s introduction of statements he had previously unsuccessfully attempted to exclude waived his claim of error on appeal). 
¶10 We review the judge’s ruling on the admissibility of evidence for abuse of discretion.  State v. Robles, 135 Ariz. 92, 94, 659 P.2d 645, 647 (1983).  We find none in this case.  To start with, appellant’s agreement to participate in the TASC program was neither a guilty plea nor a plea of no contest, and thus was not governed by Rule 17 of the Arizona Rules of Criminal Procedure.  Rather, appellant’s agreement to participate in the TASC program was specifically governed by Arizona Rule of Criminal Procedure 38.1, which was adopted to implement the Deferred Prosecution Program authorized by Arizona Revised Statutes (A.R.S.) section 11-361 (2001).  Ariz. R. Crim. P. 38.1 (see comments).  The rule allows the prosecutor to seek suspension of prosecution, with consent of the defendant, after a complaint is filed but before a guilty plea or trial, and ultimate dismissal of the charges on successful completion of a deferred prosecution program.  See Ariz. R. Crim. P. 38.1(a), 38.3(b). The rule further provides for resumption of prosecution and trial on the original charges if for any reason the prosecutor is not satisfied that the defendant has fulfilled the conditions of the deferred prosecution program, as occurred in this instance.  See Ariz. R. Crim. P. 38.2Appellant’s argument that the agreement in this case was a “plea discussion” governed by Rule 17.4 or a “guilty plea” requiring a Boykin
 colloquy pursuant to Rules 17.2 and 17.6 of the Arizona Rules of Criminal Procedure is thus misplaced.
¶11 Appellant also argues, however, that Arizona Rule of Evidence 410 applies to preclude admissibility at trial of the statements that she made in connection with her agreement to participate in the TASC Drug Diversion Program.  Arizona Evidence Rule 410 provides that any “statements made in connection” with a “plea of guilty, later withdrawn, or a plea of nolo contendere or no contest” or an offer to so plead, are inadmissible against the defendant in a criminal trial.  We need not decide whether Rule 410 applies to statements made in connection with an agreement to participate in a deferred prosecution program pursuant to A.R.S. § 11-361, however, because even if Rule 410 does apply, appellant waived its protection by explicitly agreeing when she completed and signed the TASC Drug Diversion Program Statement of Facts that the statements she made could be used against her in the event the case went to trial.  She did not dispute at trial that she understood these rights, including her right to remain silent, and had nevertheless made the admissions on the form, and signed below the proviso, “I FULLY UNDERSTAND THAT WHAT I HAVE WRITTEN HERE MAY BE USED AGAINST ME IN A COURT OF LAW SHOULD I FAIL TO SATISFACTORILY COMPLETE THE TASC PROGRAM.” 
¶12 By explicitly agreeing to such terms as a condition of admission to the TASC program, appellant waived any right she may have had to preclude introduction of the statements on the TASC form to impeach her at trial.  See United States v. Mezzanatto, 513 U.S. 196 (1995). In Mezzanatto, the United States Supreme Court held that a defendant’s verbal agreement to allow the prosecution to use statements he made in the course of plea discussions to impeach any inconsistent statements he might make in the event the case went to trial, a use expressly prohibited by Federal Rule of Evidence 410, was valid in the absence of any “affirmative indication that the agreement [to waive] was entered into unknowingly or involuntarily.” See Mezzanatto, 513 U.S. at 198, 210.  In that case, defendant and his attorney asked for a meeting to discuss the possibility of defendant’s cooperating with the government.  Id. at 198. At the beginning of the meeting, the prosecutor told defendant he had no obligation to talk, but as a condition of proceeding, he would have to agree that any statements he made at the meeting could be used to impeach any contradictory testimony he might give at trial if the case ever went to trial. Id.  After conferring with his attorney, defendant agreed to proceed under the prosecutor’s terms.  Id.  Under the circumstances, and in the absence of any complaint by defendant that he had entered into the waiver either unknowingly or involuntarily, the Supreme Court found the waiver valid and enforceable.  Id. at 210-11. 
¶13 We find no principled reason to reach a different decision on the record of this case.  The Supreme Court reasoned that legal rights generally, and evidentiary provisions specifically, are presumptively subject to waiver by voluntary agreement of the parties.  Id. at 200-03. It further reasoned that the admission of plea statements for impeachment “enhances the truth-seeking function of trials and will result in more accurate verdicts.” Id. at 204-05.  It reasoned that Federal Rule of Evidence 410 creates an evidentiary privilege that may be waived or varied at defendant’s request.  Id. at 205.  It reasoned that execution of such waivers is not inconsistent with the goal of encouraging voluntary settlement.  Id. at 206-09.  Finally, it reasoned that the mere potential for abuse of prosecutorial bargaining power is insufficient to foreclose use of such waivers altogether.  See id. at 209-10.  This reasoning is equally applicable to allow enforcement of a waiver made in writing, either by a defendant during a plea discussion, notwithstanding the prohibition of Arizona Rule of Evidence 410, or in the course of entry into a pre-trial diversion program under A.R.S. § 11-361, as in this case.  See id.; State v. Campoy, 220 Ariz. 539, 549-50, ¶¶ 30-34, 207 P.3d 792, 802-03 (App. 2009) (holding that defendant’s waiver of his right under Arizona Rule of Evidence 410 and Arizona Rule of Criminal Procedure 17.4(f) to preclude use of statements made during plea discussions in the state’s case in chief at trial was valid and enforceable).   
¶14 We find nothing on the record to suggest that appellant did not understand her constitutional right not to incriminate herself, or anything in the record to suggest that her waiver of this right was made unknowingly or involuntarily. Appellant conceded at trial that she understood her Miranda rights, including her right to remain silent and to seek the advice of an attorney, and she so initialed on the form.  She additionally signed her name immediately below the statement: I HAVE MADE THIS STATEMENT WITHOUT COERCION AND OF MY OWN FREE WILL.  I FULLY UNDERSTAND THAT WHAT I HAVE WRITTEN HERE MAY BE USED AGAINST ME IN A COURT OF LAW SHOULD I FAIL TO SATISFACTORILY COMPLETE THE TASC PROGRAM.  We find no merit in appellant’s argument that her waiver must be invalidated because it was a product of a “contract of adhesion.”  In Mezzanatto, the Supreme Court rejected a similar argument that the gross disparity in bargaining power between prosecutors and defendants rendered any waiver “inherently unfair and coercive.”  513 U.S. at 209.  The Supreme Court reasoned that the government may offer substantial benefits in return for a plea agreement, and the appropriate inquiry is to ascertain on a case-by-case basis “whether waiver agreements are the product of fraud or coercion.”  Id. at 210. Appellant makes no claim that this waiver agreement was the product of prosecutorial fraud or coercion.
¶15

Finally, we reject appellant’s argument that her admissions on the TASC form were involuntary because they were made in exchange for the promise that if she successfully completed the program, the charges would be dismissed. For this proposition, appellant misplaces her reliance on the legal standard governing the voluntariness of an in-custody defendant’s confession to police.  The preclusion at trial on grounds of involuntariness of confessions made to police in exchange for a promise, has no applicability to admissions made as part of an agreement, such as a plea agreement or an agreement to participate in a pre-trial diversion program pursuant to A.R.S. § 11-361.  See Mezzanatto, 513 U.S. at 210-11 (indicating that the inquiry into voluntariness of the waiver agreement is an inquiry into whether the agreement was the product of fraud or coercion); State v. Watton, 164 Ariz. 323, 326, 793 P.2d 80, 83 (1990) (recognizing that plea agreement “must not be induced by any force, threats or promises outside the plea agreement that change the voluntary nature of the plea”)(emphasis added).  For the foregoing reasons, we find no abuse of discretion in the judge’s ruling allowing the use of appellant’s statements on the TASC form to impeach any inconsistent statements she might make at trial.
¶16

Appellant also asks us to issue an order to reflect that her convictions fall under the version of A.R.S. § 13-901.01 (2005) that was in effect at the time she committed the crimes (August 17, 2005), making her “eligible for mandatory probation until and unless she commits a probation violation that permits incarceration pursuant to A.R.S. § 13-901.01 (E)(2005).”  She notes that the presentence report writer erroneously listed the offenses of which she was convicted as a first and second “Proposition 200” strikes, in violation of State v. Reinhardt, 208 Ariz. 271, 275, ¶ 15, 92 P.3d 901, 905 (App. 2004).  The parties agreed at sentencing that this case was a “Proposition 200” case.  The judge did not specify at the sentencing hearing or in his sentencing minute entry, however, that the offenses were subject to the mandatory probation dictates of A.R.S. § 13-901.01(E) (2005).  Although appellee does not object to such order, we find such request premature. In the event appellant’s probation is revoked, appellant can raise this issue with the trial court at that time.  
¶17

For the foregoing reasons, we affirm appellant’s conviction and sentence.
                                          /s/


________________________________

                            JON W. THOMPSON, Judge

CONCURRING:

               /s/


_____________________________________

DANIEL A. BARKER, Presiding Judge

              /s/
_____________________________________

PHILIP HALL, Judge

� State v. Moody, 208 Ariz. 424, 435 n.1, ¶ 2, 94 P.3d 1119, 1130 n.1 (2004). 


� Boykin v. Alabama, 395 U.S. 238 (1969).
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