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HALL, Judge

11 Followwing a jury trial, Mayra |Isabel Barraza was
convi cted of second-degree nurder. Barraza clains that the trial
court erred when it refused to instruct the jury on the “crine
prevention” justification defense pursuant to Arizona Revised

Statutes (AR S.) section 13-411 (2001). W conclude that 8§ 13-411



may not be invoked by an invited guest who is charged wth
commtting a crinme agai nst a resident of the honme. Accordingly, we
affirmthe conviction.?

FACTS AND PROCEDURAL HI STORY
12 Gregori o Espinoza, the victim was found dead at his hone
on May 5, 2001. He had been stabbed about sixty tinmes with a
si ngl e-edged, sharp instrunent and had bled to death. Barraza's
name and address were witten on a piece of paper in the victinms
vehicle, |eading the police to her. Physical evidence also |inked
her to the scene.
13 Barraza initially denied that she had been with the
victimor that she was involved in his death. |Instead, she clained
she had been with one of her friends at the time in question.
After the friend would not verify the purported alibi and reveal ed
to the police that Barraza had asked her to lie, Barraza changed
her story. She admtted that she had been with the victimas a
guest at his honme on May 5, 2001, and that she had stabbed him but
claimed she had acted to prevent the victim from sexually
assaul ting her.
14 The police also learned from other friends of Barraza

that one week before, while she and two friends watched a

! I n a separate MenorandumDeci sion filed concurrently with
this Opinion, see Ariz. R Cim P. 31.26, we vacate Barraza's
aggravated sentence pursuant to Blakely v. Washington, _ US

_, 124 s. . 2531 (2004), and renmand for resentencing.
2



tel evision show about a wonman who robbed nen by stabbing them
Barraza comented that she would like to “suck on [sonme man’ s]
neck” and then “slice their throats and take their noney.”
I nsi sting that she was not joking but nmeant what she said, Barraza
then pulled out a knife she was carrying in her purse.

15 Barraza was i ndi cted on one count of first-degree nurder.
Following trial to a jury, she was found guilty of the |esser-
i ncl uded of fense of second-degree nurder and was sentenced to an
aggravated term of twenty-two years. Barraza tinely appeals to
this court. We have jurisdiction pursuant to Article 6, Section 9,
of the Arizona Constitution, and AR S. 8§ 12-120.21(A) (1) (2003),
13-4031 and -4033 (2001).

DI SCUSSI ON
16 Barraza asked the trial court to instruct the jury on the

right to use force in crinme prevention as outlined in § 13-411.2

2 Section 13-411 provides in pertinent part:

A A person is justified in threatening or

usi ng both physical force and deadly physical

force agai nst another if and to the extent the

person reasonably believes that physical force

or deadly physical force 1is immediately

necessary to prevent the other's comm ssion of
sexual assault under § 13-1406

B. There is no duty to retreat before
threatening or wusing deadly physical force
justified by subsection A of this section.

C. A person is presuned to be acting
reasonably for the purposes of this section if
he is acting to prevent the comm ssion of any

3



The trial court

denied the request, commenting “[s]ince the

def endant was not defendi ng her residence, 411 doesn’t apply.”

M7 The tri al

court did agree that Barraza was entitled to an

instruction on self-defense pursuant to AR S. 88 13-404 and -405

(2001), and instructed the jury in relevant part as foll ows:

A defendant is justified in using or
t hreat eni ng physical force in self-defense if
the followng two conditions existed:

1. A reasonable person in the defendant’s
situation would have believed that physica

force was

agai nst
unl awf ul

i mredi ately necessary to protect

another’s wuse or attenpted use of
physi cal force; and,

2. The defendant used or threatened no nore

physi cal

necessary

force than would have appeared
to a reasonable person in the

defendant’s situation.

A defendant may use deadly physical force in
sel f-defense only to protect agai nst another’s
use or apparent attenpted or threatened use of
deadl y physical force.

However, the trial

court denied defense counsel’s request to

“clarify” the instruction by adding additional |anguage stating

“[florcible rape is deadly physical force.” The net effect of the

trial court’s rulings was that the jury was not required to find

of the offenses listed in subsection A of this

secti on.



that Barraza was acting in self-defense even if it believed that
she was attenpting to repel the victims sexual assault.?

18 We generally reviewa trial court’s denial of arequested
jury instruction for an abuse of discretion, State v. Rosas-
Her nandez, 202 Ariz. 212, 220, Y 31, 42 P.3d 1177, 1185 (App.
2002), but review de novo whether the instructions given the jury
properly state the law, State v. Orendain, 188 Ariz. 54, 56, 932
P.2d 1325, 1327 (1997).

19 Barraza contends that she stabbed the victimto prevent
hi mfromsexually assaulting her. Relying on her status as a guest
in the victims hone, Barraza clainms she was entitled to have the
jury instructed on the justification defense of “crine prevention”
set forth in § 13-411

110 Qur primary goal in construing a statute is to determ ne
and give effect tothe intent of the | egislature. State v. Korzep,
165 Ariz. 490, 493, 799 P.2d 831, 834 (1990). To determ ne
| egislative intent, we consider the statute's context, the | anguage
used, the subject matter, the historical background, the statute's

effects and consequences, and the statute's spirit and purpose.

3 An instruction pursuant to 8 13-411 woul d have been nore
favorabl e to Barraza than that given by the trial court because she
woul d have been presunmed to have been acting reasonably i n stabbing
the victimif she reasonably believed that deadly physical force
was imrediately necessary to prevent the victim from sexually
assaulting her. See 8§ 13-411(C). For an explanation of the |egal
effect of the presunption, see Korzep v. Superior Court
(Ellsworth), 172 Ariz. 534, 838 P.2d 1295 (App. 1991).
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| d. Wien the |anguage of the statute is clear, we follow its
direction wthout resorting to other nethods of statutory
interpretation. Bilke v. State, 206 Ariz. 462, 464, § 11, 80 P.3d
269, 271 (2003). Statutes relating to the sanme subject or having
the same general purpose, nanmely, statutes that are in par
materia, “should be read in connection with, or shoul d be construed
with other related statutes, as though they constituted one | aw.”
State ex rel. Larson v. Farley, 106 Ariz. 119, 122, 471 P.2d 731,
734 (1970). Additionally, we give words their usual and commonly
understood neaning unless the legislature clearly intended a
di fferent neaning. Korzep, 165 Ariz. at 493, 799 P.2d at 834.
111 The scope of 8§ 13-411 and its relationship to other
justification statutes in Title 13, Chapter 4 has been a frequent
topic on appeal. See, e.g., State v. Taylor, 169 Ariz. 121, 122,
817 P.2d 488, 489 (1991); Korzep, 165 Ariz. at 492, 799 P.2d at
833; State v. Garfield, 208 Ariz. 275, 277, 1 5, 92 P.3d 905, 907
(App. 2004); State v. Hussain, 189 Ariz. 336, 337, 942 P.2d 1168,
1169 (App. 1997); State v. Thomason, 162 Ariz. 363, 363, 783 P.2d
809, 809 (App. 1989). In these and other cases, Arizona’s
appel l ate courts have struggled with the tasks of construing 8§ 13-

411' s apparent broad scope in light of the nore narrow “Decl aration



of policy” added by the Legislature in 1983* and reconciling § 13-
411 with overlapping justification statutes.

112 For exanple, fromthe inception of the crinme prevention
statute in the 1978 Arizona Crim nal Code revision, one of the
enunerated offenses in 8 13-411(A) has been aggravated assault
commtted pursuant to AR S. 8§ 13-1204(A) (1) (“caus[ing] serious
physical injury”) or (2) ("us[ing] a deadly weapon or dangerous
instrunment”) (Supp. 2003). Al though 8 13-405 and other

justification defenses in Chapter 4 that also took effect in 1978

4 The “Decl aration of policy” provides in relevant part:

A The legislature finds that hones of
Arizona residents are being burglarized and
violated at an alarm ng and unacceptable rate
that is endangering the residents safety,
heal t h and property, thereby depriving them of
their safe and peaceful enjoynent of their
hones.

B. It isthe legislative intent to establish
a policy by this law giving notice to all
citizens, law enforcenent personnel and the
state courts that a person’s hone, its
contents and the residents therein shall be
totally respected and protected in Arizona,
and that the law enforcenent officials and
courts shall apply this and all ot her
applicable crimnal laws relating to the
protection of the home and its residents
pronptly and severely so as to restore the
total sanctity of the hone in Arizona.

1983 Ariz. Sess. Laws, ch. 255, § 1.



require an i medi ate threat to personal safety before a person may
react by using deadly physical force, 8 13-411 nore permssively
allows a person to use deadly physical force to prevent a non-
i mm nent aggravated assault. See Korzep, 165 Ariz. at 493, 799
P.2d at 834 (citing Thomason, 162 Ariz. at 365, 783 P.2d at 811).
In effect, if applied literally, 8 13-411 woul d subsune ot her | ess
perm ssive justification statutes including § 13-405.

113 Thomason was the first opinion to address the tension
between 8§ 13-411 and other justification statutes. Thomason was
charged with first-degree nurder after he went onto a business
conpetitor’s prem ses and shot the nanager. Thomason, 162 Ariz. at
363, 783 P.2d at 809. At trial, he clainmed that he was entitled to
an instruction based on § 13-411 because he acted to prevent the
victimand anot her enployee fromcomitting an aggravated assaul t

on him Id. at 364-65, 783 P.2d at 810-11. The trial court

refused the request, instead instructing the jury pursuant to
88 13-404 and -405. Id. at 365, 783 P.2d at 811. The jury
convi cted Thomason of second-degree nurder. |Id. at 363, 783 P.2d

at 809. On appeal, Thonmason contended that the trial court erred
because the facts of his case “fit within 8§ 13-411.” |d. After
explaining that 8 13-411 seemngly “conflict[s]” and “overlap[s]”
with other sections in Chapter 4, the court then harnonized the

various justification statutes by relying on the legislative



declaration of policy tolimt the application of § 13-411 to cases

comng wthin the policy statenent:

Accordingly, we restrict the application of

§ 13-411 to cases which would cone within that

policy statenent. That is, the defense is

avai l able only when a hone, its contents, or

the residents therein are being protected by

t he use or threatened use of physical force or

deadl y physical force against another. Such a

restriction aneliorates the overlap and

conflict  of § 13-411 with the other

justification statutes and furthers the

| egi sl ative objective.
ld. at 366, 783 P.2d at 812. (Enphasis added.)
114 Subsequent cases construing 8 13-411 have adhered to the
construction established in Thonmason regarding the |Iimted scope of
§ 13-411 while interpreting it to fulfill the legislative intent
that residents be totally protected and respected. In Korzep, for
exanpl e, the suprene court held that the use of the word “anot her”
in 8 13-411(A) (“Apersonis justified in threatening or using both
physi cal force and deadly physical force against another . . . .")
contenplates a situation in which a resident of a household uses
force agai nst anot her resident of the sanme household to prevent the
conmi ssion of an enunerated crinme. 165 Ariz. at 493-94, 799 P.2d
at 834- 35. One year later, in Taylor, the suprene court, while
affirmng that “[wje continue to believe that ‘the justification
defense in 8 13-411 applies only when a hone, its contents, or its

residents are being protected by the wuse of force against

anot her,,” 169 Ariz. at 123, 817 P.2d at 490, held that a resident



need not wait until an intruder physically enters the home before
taki ng action to prevent the conm ssion of enunerated crinmes. “All
that is required for 8 13-411 to apply is that a reasonable
relationship exist between the crimnal acts being prevented and
the honme, its contents, or its residents.” | d. Several years
later, in Hussain, 189 Ariz. at 339, 942 P.2d at 1171, this court
hel d that “an occupied notel or hotel roomis the equivalent of a
“home’ for the purposes of the justification defense provided by
AR S. section 13-411."

115 Recently, this court, eschewing an “overly restrictive”
definition of “resident,” held that a person visiting a resident
who shot anot her guest was entitled to have the jury instructed on
crime prevention pursuant to § 13-411. Garfield, 208 Ariz. at 279,
191 14-15, 92 P.3d at 909. In this case, Barraza seeks to expand
t he scope of 8 13-411 beyond the facts in Garfield to enconpass her
assault on the resident of the home on the theory that she was
preventing a sexual assault pursuant to AR S. 8§ 13-1406 (2001),
which is one of the enunerated crinmes in the statute.

116 We decline to do so. Unlike Garfield, in which there was
evidence that Garfield had remained at the honme at the request of
the resident to help prevent any viol ence between the victimand a
third person, id. at 279, T 14, 92 P.3d at 909, and was therefore
acting on behalf of the resident, Barraza cannot plausibly claim

that she was acting to protect the “total sanctity of the

10



[victims] hone.” See Declaration of policy, 1983 Ariz. Sess.
Laws, ch. 255, § 1.

117 | ndeed, extending the nore permssive 8 13-411 in the
manner urged by Barraza to permt a nonresident to attack a
resident in his own honme would result in a resident having | ess
| egal protection in his hone than in public, an outcone that would
frustrate rather than further the clearly expressed |egislative
intent that 8 13-411 be applied so “that a person’s hone, its
contents and the residents therein” are “totally respected and
protected in Arizona.” See Thomason, 162 Ariz. at 366, 783 P.2d at
812 (statutes should be construed “in light of their purpose”).
Accordingly, we reject Barraza's claimthat the jury should have
been instructed pursuant to § 13-411.°

118 W now turn to Barraza’s other contention, that the

instruction on self-defense based on 88 13-404 and -405 was

° The declaration of policy is essentially a restatenent
of the legal maxim “A man’s hone is his castle.” Under the so-
call ed Castl e Doctrine, “those who are unlawfully attacked in their
homes have no duty to retreat, because their honmes offer themthe
safety and security that retreat is intended to provide. They may
awful Iy stand ground i nstead and use deadly force if necessary to
prevent i mm nent death or great bodily injury, or the conmm ssion of
a forcible felony.” Catherine L. Carpenter, O the Eneny Wthin,
the Castle Doctrine, and Sel f-Defense, 86 Marg. L. Rev. 653, 656-57
(2003) (citations omtted). The dissent would erase any
di fferentiati on what soever between resident and guest by extendi ng
the reach of 8§ 13-411 to a nonresident acting agai nst the resident,
in effect pronmulgating a new maxim that “A man’s hone is his
guest’s castle.” Such an expansive interpretation of 8§ 13-411 is
contrary to the legislative direction that the statute be
interpreted to protect the sanctity of residents in their hones.

11



incorrect or insufficient. The State points out that Barraza's
argunment on appeal —t hat the i nstruction violated State v. G anni s,
183 Ariz. 52, 900 P.2d 1 (1995)—is not the argunent Barraza nmade
to the trial court that additional |anguage should have been
inserted telling the jury that “forcible rape is deadly physical
force.” Therefore, the State argues that Barraza has both
abandoned the argunent she nade in the trial court, see State v.
Ni rschel, 155 Ariz. 206, 208, 745 P.2d 953, 955 (1987) (failure to
provi de argunment on appeal constitutes abandonnment and wai ver of
that issue), and wai ved her Grannis argunment on appeal because she
failed to make it in the trial court. See State v. Coldston, 126
Ariz. 171, 173, 613 P.2d 835, 837 (App. 1980) (defendant waived
right to object to instruction on certain ground when he objected
to the instruction on a different ground in trial court).

119 W agree with the State that the only argunent Barraza
raises on appeal regarding the insufficiency of the jury
instruction is based on Grannis. In Gannis, 183 Ariz. at 61, 900
P.2d at 10, the trial court had instructed the jury that “[a]
defendant may only use deadly physical force in self-defense to
protect hinself from another’s use or attenpted use of deadly
physical force.” On appeal, the suprene court found that the
instruction msstated the | aw because it may have led the jury to
believe that deadly force could be used only to protect against

“actual deadly force” even though 88 13-404 and -405 also allow

12



deadly force to protect agai nst “reasonably apparent deadly force.”
Id. In conparison, the jury in this case was instructed that “[a]
def endant may use deadly physical force in self-defense only to
protect against another’s use or apparent attenpted or threatened
use of deadly physical force.” (Enphasis added.) Trial counsel,
not surprisingly, did not raise a Gannis objection to this
instruction. Therefore, we reviewonly for fundanental error. See
State v. Bolton, 182 Ariz. 290, 297, 896 P.2d 830, 837 (1995) (an
issue not raised wth the trial court is waived absent fundanental
error). Fundanental error iserror that goes to the foundation of
a case or takes from the defendant a right essential to his
defense. See State v. King, 158 Ariz. 419, 424, 763 P.2d 239, 244
(1988). This portion of the instruction conplied with G annis and
did not constitute error, fundanmental or otherw se.

120 Trial counsel did, however, specifically request that the
jury be instructed in the context of the self-defense instruction
that “[f]Jorcible rape is deadly physical force.” Appel | ate
counsel, however, does not argue that the trial court’s denial of
this request was error. I nstead, he sinply nakes general
references to trial counsel’s request that “the court [] instruct
the jury that [Barraza] could use deadly physical force under the
circunstances of the case” and cites portions of the trial
transcript. The remainder of that section of the brief is then

devoted exclusively to Barraza’s Grannis argunent. Under simlar

13



ci rcunst ances, we have previously stated that “[w e di sapprove of
the nethod . . . of incorporating argunments at trial by reference
in the brief on appeal . . . .” State v. Rodgers, 134 Ariz. 296
302, 655 P.2d 1348, 1354 (App. 1982). See Ariz. R Cim P
31.13(c)(1)(vi) (argunent on appeal “shall contain the contentions
of the appellant with respect to the issues presented, and the
reasons therefor, with citations to the authorities, statutes and
parts of the record relied on”). Therefore, we agree with the
State that Barraza has abandoned this issue on appeal. See
Ni rschel, 155 Ariz. at 208, 745 P.2d at 955.

121 W may nonetheless reverse for fundanental error not
presented by way of appeal that is “clearly apparent” from our
review of the record. State v. Stroud, 207 Ariz. 476, 478, 1 5, 88
P.3d 190, 192 (App. 2004); State v. Taylor, 187 Ariz. 567, 571-72,
931 P.2d 1077, 1081-82 (App. 1996) (repeal of AR S. 8§ 13-4035 does
not require appellate courts “to ignore obvious fundanental error
inacrimnal proceeding”); see also State v. Mann, 188 Ariz. 220,
232 n.1, 934 P.2d 784, 796 n.1 (1997) (Martone, J., concurring)
(“[I']f in the process of examning issues presented by way of
appeal we stunble across fundanental error, then we have the
discretion to address it.”). Here, the trial court’s self-defense
instruction was an otherw se correct instruction pursuant to 88 13-

404 and -405 and its refusal to instruct the jury that a sexua

14



assault constitutes the per se use of “deadly physical force”® did
not deprive Barraza of a fair trial. See People v. Heflin, 456
N.W2d 10, 22-24 (Mch. 1990) (finding no manifest injustice when
trial judge did not specifically informthe jury that the defendant
may use deadly force to resist a potential forcible rape, noting
that under M chigan’s statutory schene “forcible crimnal sexua
conduct may arise fromcircunstances in which the victi mnever had
an honest and reasonabl e belief that his life is in inmmnent danger
or threat of serious bodily harnf).” Accordingly, we decline to

address this issue.

6 “Deadly physical force” is “force which is used with the
pur pose of causing death or serious physical injury or in the
manner of its use or intended use is capable of creating a
substantial risk of causing death or serious physical injury.”
A R S. 8§ 13-105(12) (2001).

! The dissent states, infra § 41, “[a]Jccording to the
state, there was no conduct by the victimthat constituted deadly
physi cal force and consequently provoked t he use of deadly physi cal
force by defendant.” Although accurate, this statenent i s sonewhat
inmprecise. Viewed in context, the State was asserting that the
evi dence did not support Barraza's claimthat the victimattenpted
to sexually assault her, but that she was carrying out a
preconcei ved plan to assault the victim

15



CONCLUSI ON

122 We affirmBarraza s conviction.

PH LI P HALL, Presiding Judge

CONCURRI NG

DONN KESSLER, Judge
B ARKER Judge, dissenting.
11 The purpose of the justification defense avail abl e under
A RS 8 13-411 is “to restore the total sanctity of the hone in
Arizona.” State v. Taylor, 169 Ariz. 121, 123, 817 P.2d 488, 490
(1991) (quoting Ariz. Sess. Laws 1983, Ch. 255, § 1). The “total
sanctity of the home in Arizona” is not provided if § 13-411 is
construed to exclude from protection those who are guests within
one’s honme. This principle applies with even greater force here as
the right at issue is the ability to defend oneself against a
sexual assault. Accordingly, | respectfully dissent.

I .

A
12 The point of departure for the construction of a statute
is the | anguage of the statute itself. Zanora v. Reinstein, 185

Ariz. 272, 275, 915 P.2d 1227, 1230 (1996) (stating that we “first

16
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consider the statute s |anguage”). The statute provides as
fol |l ows:

A person is justified in threatening or using

bot h physical force and deadly physical force

against another if and to the extent the

person reasonably believes that physical force

or deadly physical force is immediately

necessary to prevent . . . sexual assault

under section 13-1406.
A RS 8 13-411. There is no limting |language in this statute
that woul d al | ow a homeowner or resident to utilize deadly physi cal
force to protect herself against sexual assault but forbid an
invited guest within the hone from doing the sane.
13 As the majority correctly points out, we have held that
the “justification defense in 8 13-411 applies only when a hone,
its contents, or its residents are being protected by the use of
force agai nst another.” Taylor, 169 Ariz. at 123, 817 P.2d at 490
(quotations and citations omtted). This is based upon the
| egi slature’s “declaration of policy.” Id. |In Taylor we made it

clear that “[a]ll that is required for 8 13-411 to apply is that a

reasonabl e relationship exist between the crimnal acts being

prevented and the home, its contents, or its residents.” |Id.
(enphasi s added) . Certainly, aninvited guest bears a “reasonabl e
relationship” to a hone’s “residents.” See id. I f we construe

the statute to protect a hone’s “contents,” such as a couch or a
chair, it would seemterribly m splaced to not allow protection of

the invited guest who is sitting upon it. Did the legislature

17



intend protection for property, but not for people, when providing
for the “total sanctity of the hone”?

14 The majority also clains that permtting invited guests
to have the sanme protection under 8 13-411 as the residents who
invite themcreates a situation in which a resident has | ess | egal
protection in his or her hone than in public. This is not
accurate. A resident has conplete control over which persons to
invite into his or her hone. A resident has no such power in the
public square. Thus, there is clearly greater power to protect
oneself in one’s hone than in public. Once a guest is invited,
however, a resident cannot attack the guest and deny that guest the
protection that 8 13-411 affords.

15 The nmajority errs by creating an exception to 8§ 13-411
that excludes invitees fromthe protection this statute provides.
B.

16 Qur supreme court has instructed that “[i]n arriving at
the Legislature’s intent, the effect and consequences of
alternative constructions nay be considered.” Dep’'t of Revenue v.
S. Union Gas Co., 119 Ariz. 512, 514, 582 P.2d 158, 160 (1978); see
also Forino v. Ariz. Dep't of Transp., 191 Ariz. 77, 80, 952 P.2d
315, 318 (App. 1997) (sane). The effect and consequence of the
majority’s interpretation of § 13-411, excluding invitees but
i ncl udi ng honeowners (or other types of residents), is shown by the

fol |l ow ng exanpl e.

18



17 Your eighteen-year-old daughter Mary is invited to a
party at her friend John’s hone. Frank and George are also
invited. At the party, Frank and CGeorge force John and Mary into
a bedroom and sexually assault them Under the nmajority’s
anal ysi s, John could use deadly force to protect hinself against a
sexual assault (if imrediately necessary) but Mary could not. This
is so, on the majority’s analysis, because John is a resident and
Mary is an invitee. Nei t her the |anguage of 8§ 13-411, nor the
policy that underlies it, supports this inconsistent application of
the statute to John and Mary. | nconsi stent applications of
statutes are to be avoided. Carter v. Indus. Commin, 182 Ariz.
128, 131, 893 P.2d 1291, 1294 (1995) (“[We seek to avoid
i nconsi stency in the application of the statute.”); Wl ch-Doden v.
Roberts, 202 Ariz. 201, 206, Y 22, 42 P.3d 1166, 1171 (App. 2002)
(“I'n construing statutes, we have a duty to interpret themin a way
t hat pronotes consistency, harnony, and function.”). Though the
maj ority contends that defendant “cannot plausibly assert she is

protecting the ‘total sanctity of the hone, supra T 16, this
hypot heti cal nakes plain that the invited guest is doing precisely
what the resident is doing. |Is protecting agai nst a sexual assault
taki ng pl ace within the honme, of soneone invited to be in the hone,
not protecting the “total sanctity of the honme”? The statute

provi des for no distinction between invitees and residents in this

regard.

19



18 The nmgjority, however, also bases the exception it
creates not on the status of defendant as an invitee, but on the
fact that she was defendi ng herself against a resident. This basis
is also msplaced. |In the exanple above, assune that instead of
Frank and George (the two other invitees) sexually assaulting John
and Mary, that Frank, George and John (the resident) all sexually
assaulted Mary. If an invitee may claimthe protection of 8§ 13-
411, but just not against a resident, then Mary nay use deadly
force against Frank and George, but not against John even though
all three of themare perpetrating the same sexual assault agai nst
her. Again, this is an illogical effect and consequence of the
majority’s interpretation that is not supported by the statute or
t he pertinent cases.

19 The nmajority invokes the phrase that “Anman’s hone i s his
castle” and argues that providing protection for invited guests
agai nst residents would turn the phrase into a “Aman’s hone is his
guest’s castle.” Supra T 16 n.5. This rationale forgets that we
are dealing here with an invited guest, not an intruder. A man
sinply cannot invite a wonman into his home, sexually assault her,
and expect that the woman will not be able to invoke the sane
protections within that hone that he would be entitled to invoke.
This turns a “castle” into a fortress for abuse. Such a result is

directly contrary to the plain | anguage of the statute.
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7110 When dealing with invited guests (as opposed to
i ntruders) the concept enbodied in the statute is better captured
by the phrase “M casa es su casa.”® No resident is entitled to
deprive a guest of the protections to which he or she is entitled
because the offense which nmakes self defense necessary is being
perpetrated by a resident as opposed to an intruder. See State v.
Korzep, 165 Ariz. 490, 494, 799 P.2d 831, 835 (1990) (Korzep 1)
(providing for protection on behalf of one resident agai nst anot her
resident and holding that “‘another’. . . as used in 8§ 13-411,
means a different or distinct person, and includes a resident of
t he same household as well as an intruder or invitee.”)® (enphasis
added) .

111 Thus, the “effect and consequences” of the majority’s
construction, S. Union Gas Co., 119 Ariz. at 514, 582 P.2d at 160,
al so conpel s the conclusion that the construction they provide is

inerror. Construing the statute to provide protection to invited

8 “My hone is your hone.”

o The majority points to State v. Garfield, 208 Ariz. 275,
92 P. 3d 905 (App. 2004) and distinguishes it fromthis case. Supra
19 15-16. Garfield is distinguishable onthe facts. Garfield did
not deal with a resident allegedly attacking an invitee, which is
present here. The sane principle in Garfield, however, is
applicable here. The holding in Garfield provided for an invitee
to come within 8 13-411. The Garfield court recogni zed the Arizona
Suprenme Court adnmonition “caution[ing] wus from being overly
restrictive when interpreting the legislative intent behind the
passage of 8§ 13-411.” 1d. at 279, § 14, 92 P.3d at 909 (citing
Korzep 1). Respectfully, the majority’s (and the trial court’s)
interpretationis just such an “overly restrictive” interpretation.
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guests, even if the offense requiring protection is perpetrated by
aresident, istheonly interpretation that avoi ds i nconsi stent and
illogical effects and consequences.

C.
112 Anot her consideration in applying 8 13-411 in this case
is specific to the crine of sexual assault itself. Sexual assault,
as defined under A RS 8 13-1406(A), is commtted by
“intentionally or know ngly engagi ng i n sexual intercourse or oral
sexual contact with any person wi t hout consent of such person.” In
enacting the justification defense in 8 13-411 the |egislature
provided for the use of both physical force and deadly physica
force if “imrediately necessary to prevent” such an assault.
Wthout the provision for deadly physical force if “imrediately
necessary to prevent” such an assault, one could not utilize deadly
physical force to stop a perpetrator from sexually assaulting him
or her unless the perpetrator also used deadly physical force to
bring about the sexual assault. Even though many sexual assaults
may be acconpanied by deadly threats, this does not satisfy the
| egi sl ati ve enactnent that deadly physical force nay be used in all
such attacks if “imedi ately necessary to prevent” the attack.
113 We should construe a statute to uphold the |egislative
policy. Achen-Gardner, Inc. v. Superior Court, 173 Ariz. 48, 54,
839 P.2d 1093, 1099 (1992) (quoting Tracy v. Superior Court, 168

Ariz. 23, 31, 810 P.2d 1030, 1038 (1991) (“We also construe a
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statute in a manner that ‘wll best serve the legislature’'s
pur poses, policies, and goals’ apparent from the whole body of
relevant law.”). In this case, the |egislature has placed great
value on being able to protect oneself against sexual assault.
There are policy reasons that support such a deci sion. As one
partial collection on the federal |evel indicates:

"[ The incidence of] rape rose four tines as
fast as the total national crine rate over the
past 10 years." S. Rep. No. 101-545, at 30
(citing Federal Bureau of | nvesti gation
Uniform Crine Reports (1988)).

"According to one study, close to half a
mllion girls nowin high school will be raped
before they graduate.” S. Rep. No. 101-545, at
31 (citing R Warshaw, | Never Called it Rape
117 (1988)).

"[One hundred twenty-five thousand] college
wonen can expect to be raped during this —or
any — year." S. Rep. No. 101-545, at 43
(citing testinmony of Dr. Mary Koss before the
Senate Judiciary Commttee, Aug. 29, 1990).

"[T] hree-quarters of wonmen never go to the

novi es al one after dark because of the fear of

rape and nearly 50 percent do not use public

transit alone after dark for the sane reason.”

S. Rep. No. 102-197, p. 38 (1991) (citing M

Gordon & S. Riger, The Femal e Fear 15 (1989)).
United States v. Morrison, 529 U S. 598, 633 (2000) (Souter, J.,
di ssenting) (alterations in original). Because of the dramatic
personal and soci etal consequences of sexual assaults, the court
should protect the right the legislature granted to those who

choose to defend thensel ves agai nst such an attack by the use of
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deadly physical force, if “imrediately necessary to prevent” the
attack. A RS § 13-411.
114 The statutory policy to protect agai nst sexual assaults
is yet another reason to construe 8 13-411 to protect a sexual
assault victimwho is a guest in a honme. For this reason, and the
ot her reasons above, it was error for the trial court to decline
the 8 13-411 instruction based on the legal theory that § 13-411
does not apply to invited guests in a honme. The mgjority |Iikew se
errs in approving this failure to so instruct.

.

A
115 Jury instructions should be given if there is any
evi dence to support the instruction. E. g., State v. Bolton, 182
Ariz. 290, 309, 896 P.2d 830, 849 (1995) (“A party is entitled to
an instruction on any theory of the case reasonably supported by
the evidence.”); State v. Shummay, 137 Ariz. 585, 588, 672 P.2d
929, 932 (1983) (san®).
116 In this case, the jury heard evidence that defendant had
been invited into the victinm s honme and that she stabbed the victim
to defend herself from the victims sexual assault upon her.
According to defendant,!® the victim picked her up for a date and

they went to his house first for himto shower and change cl ot hes.

10 Def endant did not testify at trial. A videot ape of
defendant’s statenents to the police was played for the jury.
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Wil e there, the alleged sexual assault took place. According to
her, she fought himoff with a knife. Thus, it is clear that there

was evi dence to support the giving of an instruction based on § 13-

411. It was error to refuse defendant’s offered instruction.

B
117 The next question is whether the error was harnl ess.
Def endant, after all, stabbed her alleged assailant nmultiple tines

and made a prior incrimnating statenent. An “[e]rror is harm ess
if we can conclude beyond a reasonable doubt that it did not
influence the verdict.” State v. Johnson, 205 Ariz. 413, 421,
1 27, 72 P.3d 343, 351 (App. 2003) (quoting State v. MKeon, 201
Ariz. 571, 573, ¥ 9, 38 P.3d 1236, 1238 (App. 2002)). For the
reasons below, | cannot so conclude in this case.

118 The failure to give the requested instruction provided
the jury with the neans of conpletely disregarding all of the self-
def ense evidence. This was defendant’s entire case. |In addition
to defendant’s statenment that she stabbed and kept stabbing the
victim because he was sexually assaulting her, the follow ng
evi dence supported her case: the noney that was urged as a notive
for killing was not taken; the nmedical exam ner testified that the
stab wounds were consistent with being inflicted fromthe position
of one who had a person on top of her (as in a sexual assault); the
age of defendant (seventeen) and the nature of the alleged assault

(a rape) in relation to her failure to report it to police; the
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forced sexual assault by defendant of another woman within several
nont hs of this incident; and the fact that the victi mwas under the
i nfl uence of al cohol and there was testinony that he becane viol ent
when under the influence of al cohol.

119 In this case the trial judge instructed the jury that
“[a] defendant may use deadly physical force in self-defense only
to protect against another’s wuse or apparent attenpted or
threatened use of deadly physical force.” (Enphasi s added.)
According to the state, there was no conduct by the victimthat
constituted deadly physical force and consequently provoked t he use
of deadly physical force by defendant.!* Thus, the instruction

given to the jury would not permt them to consider defendant’s

1 The majority takes issue with this statement as being
“accurate” yet “sonmewhat inprecise.” Supra n.7. It is hard to see
the inprecision. The state nmade it abundantly clear in closing
argunent that under its view of the evidence “[defendant] was not
attacked. [Defendant] is not a poor attack victim the victim of
this nonster.” Certainly, under this view, there is no argunent
that defendant was defending herself against the use of deadly
physi cal force (or a sexual assault) by the alleged victi mand t hus
entitled to invoke self-defense on the basis of the instruction
gi ven.

The problem however, with basing an instruction on only
one party’'s view of the evidence is that the law requires an
instruction to be given “on any theory of the case reasonably
supported by the evidence.” Bolton, 182 Ariz. at 309, 896 P.2d at
849 (citation omtted) (enphasis added). Here, there was clearly
evidence of a sexual assault. Supra § 40. Defendant’s case was
prem sed on defending herself against an alleged sexual assault.
Tolimt the victimof an all eged sexual assault to a defense based
solely on deadly physical force, as contrasted with the sexual
assault itself, guts the provisions of 8§ 13-411 that expressly
specify sexual assault as a qualifying crinmne. The instruction
pursuant to 8 13-411 shoul d have been given.
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sel f-defense evidence under this scenario. The trial judge also
refused to instruct, under 8 13-411, that “deadly physical force”
could be used if “imediately necessary to prevent” a sexual
assault. This instruction would have allowed the jury to consider
the self-defense evidence even if the jury considered that the
victimdid not use deadly physical force on defendant.

120 Because (1) the flawed jury instruction gave the jury the
means of conpletely disregarding all evidence in defense of her
conduct, and (2) there was evidence in addition to her statenents
al one that supported her defense based on protecting herself
agai nst a sexual assault, | cannot say beyond a reasonabl e doubt
that the failure to properly instruct on deadly physical force did
not influence the jury's verdict. The error was not harnl ess.
121 Additionally, in the face of clear |egal error on the key
point in the case, we should err on the side of allowng a jury to
consi der the evidence under the appropriate |legal standard. This
is particularly so, as in this case, when the right not advi sed of
goes to the inportant societal and individual interest in allow ng
a person to protect oneself, by deadly physical force if
i mredi ately necessary, froma sexual assault. The jury should be
abl e to consider defendant’s conduct in light of that |aw

L1l
122 The mpjority’s exclusion of invitees from protection

under 8 13-411 is contrary to the plain | anguage of the statute and

27



the purposes of the policy that underlie it. For the reasons

above, | respectfully dissent.

DANI EL A. BARKER, Judge
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