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11 This opinion addresses questions regarding the
application of Blakely v. Washington, 124 S. C. 2531 (2004). By
menor andumdeci si on, we previously vacat ed Def endant’ s sentence and
remanded for resentencing. Def endant received an aggravated

sentence based on facts found by a judge. Blakely requires as a



matter of federal constitutional law that a jury find all facts
t hat can i ncrease puni shnent beyond t he puni shnment supported by the
guilty verdict al one.
12 The State noved for reconsideration of our decision. In
t he menorandum deci si on, we had vacated an aggravated and enhanced
sentence of twelve and one-half years inprisonnent for aggravated
assaul t.? The sentencing court had relied wupon facts in
aggravation not found by the jury. W held that because the
aggravating circunstances were not found by the jury, and because
this failing was fundanental error, the Defendant nust be
resent enced.
13 The State’'s notion for reconsideration of our decision
advanced two argunents. The State contended that Defendant waived
the Bl akely error, and that any such error was harnml ess. The State
did not dispute that the failure to submt the aggravating factors
tothe jury was error. W permtted the Defendant to respond. See
Ariz. R Cim P. 31.18(b). W now w thdraw our prior nmenorandum
deci sion and address the issues by opinion.

l.
14 The context in which the Blakely issues arise is a

conviction for aggravated assault, a class three dangerous fel ony.

. The presunptive termfor aggravated assault, enhanced as
a dangerous felony, is 7.5 years. See Arizona Revised Statutes
(“A-R S.”) section 13-604(1) (Supp. 2004). The jury found that the
of fense was dangerous. This finding resulted in an “enhanced”
sentence, i.e., an increase of the sentencing range.
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Def endant encountered the victimlate at night outside of a bar.

Def endant and the victim bunped into each other. The victim
responded verbal ly, and the situation becane hostile. Defendant’s
friends pushed hi maway fromthe victim Defendant stated that he
was going to stab the victim He approached the victim restrained
the victims right arm and cut under his left arnpit with a sharp
instrunment. One of the victim s friends pushed Def endant away, and
he fled the scene.

15 The victinm s artery and all nearby nmaj or nerves and vei ns
wer e severed. Energency surgery was required to restore bl ood fl ow
to his arm Many nore surgeries were performed, but the victim
essentially cannot use his left armor hand, and doctors gave him
a “poor prognosis.” The victimhas suffered fromconstant pain and
extensive scarring. The victim s body cannot control the swelling
of the armdue to severed | ynph nodes.

16 Def endant was charged with aggravated assault. A jury
convi cted himand found that the of fense was dangerous. The court

i nposed an aggravated and enhanced sentence of 12.5 years of

I npri sonnent. Def endant tinely appeal ed. We have jurisdiction
pursuant to Article 6, Section 9, of the Arizona Constitution and
A RS 8§ 12-120.21(A)(1)(2003), 13-4031 (2001), and 13-4032

(2001).



M7 We first consider whether we should ignore the error
because Defendant waived it. Defendant neither cited Bl akely nor
argued the constitutional issue when he objected to his sentence.
However, the Suprene Court had not decided Blakely until after
Def endant had been sentenced, and Defendant therefore could not
have cited it at sentencing.?

18 A def endant does not wai ve error that could not have been
recogni zed until the defendant’s case was pendi ng on appeal due to
a change in the law. Ranburger v. S. Pac. Transp. Co., 157 Ariz.
547, 550, 760 P.2d 547, 550 (App. 1986), vacated on other grounds,
157 Ariz. 551, 760 P.2d 551 (1988). See State v. Mranda, 200
Ariz. 67, 68 n.1, 22 P.3d 506, 507 (2001). Until Bl akely was
deci ded, the Arizona appellate courts had declared that no error
occurs in a non-capital case when the judge and not the jury found
t he aggravating circunstances. State v. Brown, 205 Ariz. 325, 70
P.3d 454 (App. 2003), vacated, ___ Ariz. ___, 99 P.3d 15 (2004).
Brown unequi vocal ly stated that, “[b]ased on any eventual fi ndings

of aggravating or mtigating circunstances,” a “judge nmay

2 Moreover, the State does not suggest that Defendant
wai ved the argunents at the core of his appeal: He contests the
evidentiary and |egal support for the aggravating circunstances
enployed to increase his sentence. Thus, the propriety of
i ncreasing the sentence by enploying aggravating factors renmains
t he essence of this appeal. Bl akely provides Def endant new support
for his argunent: No |longer is the aggravated sentence nerely
vul nerable to attack under Arizona law, but it is now questionable
as a matter of federal constitutional |aw.
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adj ust the sentence within the statutory sentencing range w thout
runni ng afoul of the United States or Arizona Constitutions.” 205
Ariz. at 333, T 26, 70 P.3d at 462. Blakely represented a change
in the law, and Defendant therefore did not waive the defect by
failing to raise it. “[A] new rule for the conduct of crimna
prosecutions is to be applied retroactively to all cases, state or
federal, pending on direct review or not yet final . . . .7
Giffith v. Kentucky, 479 U S. 314, 328 (1987). See also State v.
M randa- Cabrera, _ Ariz. __, T 26, 99 P.3d 35, 41 (App.
2004) (citing Giffith, 497 U S at 328). “[Clourts from around
the country have recogni zed that a crim nal defendant whose appeal
was pending at the tinme Blakely was decided does not waive his
Bl akel y-rel ated argunents si nply because he di d not nake t hose sane
argunents to the trial court.” State v. Barnette, No. 02 CA 65,
2004 W 3090228, at *26, T 153 (Chio App. Dec. 28, 2004) (citations
omtted).

19 Mor eover, we need not apply wai ver even when a party has
failed to preserve an i ssue. The practice of not addressing i ssues
for the first time on appeal is nerely a rul e of procedure and does
not confine our jurisdiction. Town of S. Tucson v. Bd. of
Supervisors of Pima Co., 52 Ariz. 575, 582, 84 P.2d 581, 584
(1938); Tellez v. Saban, 188 Ariz. 165, 171 n.3, 933 P.2d 1233,
1239 n.3 (App. 1996). The appellate court has discretion whether

to apply waiver. Standard Chartered PLC v. Price Waterhouse, 190



Ariz. 6, 39, 945 P.2d 317, 350 (App. 1996). The courts often
decline to apply waiver when the issue is of constitutional
i nportance, is of general statew de inportance, or will dispose of
the appeal. Aldrich & Steinberger v. Martin, 172 Ariz. 445, 447-
48, 837 P.2d 1180, 1182-83 (App. 1992); In re Estates of Spear, 173
Ariz. 565, 567, 845 P.2d 491, 493 (App. 1992). For exanple, on
appropriate occasions our suprenme court has considered issues
briefed neither in the trial court nor in the court of appeals,
e.g., Barrio v. San Manuel Div. Hosp. for Magma Copper Co., 143
Ariz. 101, 104, 692 P.2d 280, 283 (1984), an exanple we have
foll owed i n reachi ng unbri efed but dispositive issues which require
no additional facts. E.g., State v. Ariz. Prop. and Cas. Ins.
Guar. Fund, 192 Ariz. 390, 392 n.4, 966 P.2d 557, 559 n.4 (App.
1998) (citing Barrio, 143 Ariz. at 104, 692 P.2d 283). See also
Jimenez v. Sears Roebuck & Co., 183 Ariz. 399, 406 n.9, 904 P.2d
861, 868 n.9 (1995) (constitutional issues advanced in neither
trial court nor court of appeals were reached). The issue
presented in this case is an inportant one of constitutional
di mrension. W therefore decline to apply waiver.

110 Even if the error were waived, we can review for
fundanental error. State v. CGendron, 168 Ariz. 153, 154, 812 P.2d
626, 627 (1991). Bl akely error is reviewable on appeal as
fundanental error. State v. Resendis-Felix,  Ariz. T

6, 100 P.3d 457, 459 (App. 2004); State v. Gaks, No. 2 CA-CR 2002-



0386, 2004 W. 2955944, at *5, 9§ 21 (Ariz. App. Dec. 22, 2004):
State v. Burdick, No. 2 CA-CR 2004-0043, 2005 W. 78325, at *3, T 12

(Ariz. App. Jan. 14, 2005).

111 The application of the fundanental error doctrine
conports with a long line of Arizona cases that regard an ill egal
sentence, including a sentence that results from inproper

consideration of a fact to increase the sentence, as fundanental
error. E. g., State v. Thues, 203 Ariz. 339, 340, Y 4, 54 P. 3d 368,
369 (App. 2002) (sentence enhancenent); State v. Cox, 201 Ariz.
464, 468, 1 13, 37 P.3d 437, 441 (App. 2002) (“sentencing process
was fundanentally flawed” due to consideration of incorrect
sentenci ng range, even though |length of sentence did not exceed
statutory maxi mun). This includes the simlar error® of failingto
submit to a jury a sentencing enhancenent all egation. State v.
Johnson, 183 Ariz. 358, 360, 903 P.2d 1116, 1118 (App. 1995).

112 Finally, the right to a jury trial requires an
affirmati ve waiver that is knowi ng and voluntary. See Johnson v.
Zerbst, 304 U.S. 458, 464 (1938); Ariz. R Crim P. 18.1. What is
at issue is a defendant’s right to a jury trial on sentencing
factors. The record reveals no proper waiver of that right.

Accordi ngly, Defendant cannot be said to have waived it. See

3 See State v. Alvarez, 205 Ariz. 110, 112 n.1, 67 P.3d
706, 708 n.1 (App. 2003) (“Sentence enhancenent el evates the entire
range of perm ssible punishnment while aggravation and nitigation
raise or lower a sentence within that range.”).
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Brookhart v. Janis, 384 US. 1, 4 (1966) (“for a waiver to be
effective it nust be clearly established that there was ‘an
intentional relinquishnent or abandonnment of a known right.’”)
(quoting Zerbst, 304 U S. at 464); State v. Smth, 197 Ariz. 333,
338, 1 16, 4 P.3d 388, 393 (App. 1999) (“[B]efore there can be a
wai ver, the record nust show a know ng waiver by defendant.”)
(quoting State v. Prince, 142 Ariz. 256, 258, 689 P.2d 515, 517
(1984)). \Wether Defendant’s sentence was invalid under Bl akely
was not waived.*
[T,

113 Because the error was not wai ved, we proceed to consi der
whet her it was harmless. Failure to submt an aggravating factor
to the jury is subject to review for harm ess error. State v.
Ring, 204 Ariz. 534, 552, 9 44, 65 P.3d 915, 933 (2003).
Sentencing error is harmess only if we can say with certainty that
the sanme sentence would have obtained if the error had not

occurred. State v. Hardw ck, 183 Ariz. 649, 656-57, 905 P.2d 1384,

4 W& express no opinion as to whether a defendant who has
wai ved his right to a jury trial generally need specifically waive
his right to a jury trial of sentencing factors. A defendant who
has not waived his right to a jury, however, has not waived the
issue. As far as we can determ ne, all courts that have consi dered
this question agree that a defendant who exercised his right to a
jury trial of his guilt, and who has not expressly waived his right
to ajury trial of sentencing factors, has not waived his Bl akely
chal | enge because he has not waived a jury. See, e.g., People v.
Vu, 21 Cal. Rptr. 3d 844, 849 (2004); People v. Joy, 22 Cal. Rptr.
3d 160, 166-67 (2004); State v. Lofton, No. M2003-01102- CCA- R3- CD,
2005 W 90961, at *4 (Tenn. Crim App. Jan. 13, 2005); State v.
Bor boa, 102 P.3d 183, 190 (Wash. App. 2004).
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1391-92 (App. 1995). The failure to submt an aggravating factor
to the jury may be harnl ess when “no reasonable jury could find
that the state failed to prove the . . . factor beyond a reasonabl e
doubt . ” Ring, 204 Ariz. at 561, Y 82, 65 P.3d at 942. No
reversible error occurs when the evidence “overwhelmngly
establishes” the factor, the defendant stipulated to the facts

constituting the aggravating circunstance, or the fact is inplicit

inthe jury' s verdict of guilt. 1d. at § 86.
114 The State contends that any error was harn ess because
only one aggravating factor need be properly found. Its argunent

is that if one such factor is present, the inposition of an
aggravated sentence is for the judge’ s discretion. The judge may
then consider additional aggravating circunstances even if they
were not found by a jury. |In other words, according to the State,
a single aggravating factor confers sentenci ng di scretion upon the
j udge anywhere within the range of the presunptive sentence to the
maxi mum sent ence, and addi ti onal aggravating circunmstances my be
determ ned by the judge al one.

115 Recently, another panel of this Court accepted a
variation of this argunment. State v. Martinez, _ Ariz. :

7 1, 100 P.3d 30, 31-32 (App. 2004).° That opinion stated that no

5 Martinez nmust be distinguished from cases in which an
aggravated sentence was not inposed, a situation that does not
inplicate Bl akely. See Mranda-Cabrera, __ Ariz. at __ _, 1 32, 99
P.3d at 42.



error, rather than harm ess error, occurs when defendant receives
an aggravated sentence even though the sentence rests upon
aggravating factors not properly found by the jury.® 1t reasoned
that Blakely requires only that a single aggravating factor be
found by a jury, or be exenpt fromBl akely’s requirenent of a jury
finding.” In Martinez, the court held that the aggravating factor
of the death of the victimwas inplicit in the jury verdict of
guilt for rmurder. That fact alone supposedly supported the
sentence, even though the sentence rested on other facts neither
found by the jury nor exenpt from the requirenent of such a
findi ng.

116 Wil e we agree with Martinez that the aggravating fact of
death was inplicit in the jury verdict and therefore was found by
the jury,® we disagree that a single properly found aggravating
factor satisfies Blakely when the sentence also rests on other
aggravating factors not found by the jury. Martinez is directly
contrary to our suprenme court’s decisionin Ring, 204 Ariz. at 561-

62, 11 87-88, 65 P.3d at 942-43. See State v. Timons, No. 2 CA-CR

6 Whet her the reasoning |leads to the supposed absence of
error or the alleged harm essness of the error, we disagree with
it.

! The exi stence of a prior conviction need not be found by
a jury to be used as an aggravating factor. Apprendi v. New
Jersey, 530 U.S. 466, 489-90 (2000).

8 See State v. Gatliff, No. 1 CA-CR 03-0810, 2004 W
2902551 (Ariz. App. Dec. 16, 2004) (jury verdict of arson of
occupi ed structure included inplicit finding of dangerousness).
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2004- 0058, 2005 W 30494 (Ariz. App. Jan. 7, 2005) (Martinez
anal ysis was “essentially rejected” in Ring). In Rng, the State
advanced the very sanme argunent:

The State asserts that if the jury inplicitly

found one aggravating factor or the trial

j udge found one factor not subject to the R ng

Il [Ring v. Arizona, 536 U S. 584 (2002)]

anal ysis, we can uphold the capital sentence

i nposed by the trial judge as harnless error.

The argunment relies wupon the fact that

Arizona’' s super seded sent enci ng schene

rendered a defendant “death eligible” if one

aggravating factor existed. . . . Nothing in

Ring Il, the State argues, prevents a tria

judge from finding the second and succeedi ng

aggravating factors, as well as finding

mtigating factors and bal anci ng t hem agai nst

t he aggravator.
204 Ariz. at 561, § 87, 65 P.3d at 942.
117 The State’ s argunent was squarely rejected by the suprene
court. Al t hough defendant becones “eligible” for an aggravated
sentence upon the finding of a single aggravating factor, “Ring |
should not be read that narromly . . . Rng Il requires a jury to
consider all aggravating factors urged by the state and not either
exenpt fromRing I, inplicit in the jury's verdict, or otherw se
est abl i shed beyond a reasonable doubt.” 1d. at 562, § 88, 65 P.3d
at 943 (enmphasis added). “W therefore hold that the presence of
one or nore aggravating factors either exenpt from Ring |1,
inherent in the jury's guilty verdict, or otherw se established
beyond a reasonabl e doubt does not, in itself, establish that a

def endant’ s capital sentence resulted fromharmess error.” 1d. at

11



1 90. See also State v. Tucker, 205 Ariz. 157, 167, § 55, 68 P.3d
110, 120 (2003) (“[We nust analyze each of [the] aggravating
factors for harmess error.”); Brown, _ Ariz. at __ , T 12, 99
P.3d at 18 (in a case in which multiple aggravating facts are
all eged, the jury nust find “these facts.”).

118 Martinez errs in failing to follow the suprenme court’s
decision in Ring. Martinez acknow edges Ri ng, but asserts that it
need not be adhered to because it is a capital punishnent case, and
non-capital cases are different. Mrtinez, _ Ariz. at __ , 1 19,
100 P.3d at 35. It argues that in capital sentencing, the jury
nmust decide all facts, while in non-capital sentencing, sone facts
can be decided by the judge and sone by the jury. | d. Thi s
assertion | acks any support. Martinez points to no distinction
between capital and non-capital sentencing, or between jury-
eligible facts and non-eligible facts, that rests either on
principle or on any statutory provision. The judge perforns
sentencing in a non-capital case, but that is not a fact-finding
function. Instead it is an exercise of judicial discretion. See
State v. Giswld, 101 Ariz. 577, 578, 422 P.2d 693, 694 (1967)
(sentencing is a matter of judicial discretion reviewable only for
abuse of discretion).

119 In fact, the very authority to which Martinez points, see
id., shows that the sentencing schenmes are functionally simlar in

their use of aggravating and mtigating factors. See, e.g.,

12



A RS 8§ 13-703(E), (F), (G (Supp. 2004) (capital sentencing
statute adopting the sane aggravati ng and mtigating factors of the
general sentencing statute, A RS. 8§ 13-702 (Supp. 2004)). State
v. Beasley, 205 Ariz. 334, 70 P.3d 463 (App. 2003) does not state
that the judge may nake sone factual determ nations that increase
a sentence. On the contrary, Beasley followed Apprendi and
reversed an enhanced sent ence precisely because t he enhanci ng fact,
t hat defendant commtted the offense while on rel ease status, was
not “tried to a jury rather than a judge.” Beasley, 205 Ariz. at
341, ¥ 33, 70 P.3d at 470. Nor, as Martinez suggests, _ Ariz. at
~, Y19, 100 P.3d at 35, does Beasl ey distingui sh between capital
and non-capital sent enci ng. Finally, the constitutional
requi renment of jury findings of aggravating factors has not been
applied differently by the United States Suprene Court dependi hg on
whet her the sentence is death or inprisonnment. See Apprendi,
Bl akely and Ring v. Arizona, 536 U S. 584 (2002).

120 Martinez also attenpts to marshall federal authority in
support, but it m sconstrues what the United States Suprene Court
has said. For exanple, Martinez relies on Harris v. United States,
536 U.S. 545 (2002). See Martinez, ___ Ariz. at ___, 9§ 13, 100
P.3d at 34 (citing Harris). But Harris was not a Bl akely-issue
case at all. Instead, the Suprenme Court carefully distinguished
Apprendi v. New Jersey, 530 U. S. 466, the predecessor case on which

Bl akely rested. Harris, 536 U S. at 557-69. Harris nerely

13



approved the use of a judge-found aggravating factor to increase
the m ni num sentence. 1d. at 565. That is not a Bl akely probl em
because the right to a jury trial applies only if the factor
i ncreases the sentence beyond that which can be inposed based
solely on the jury verdict, i.e., a presunptive sentence under
Arizona’ s sentencing schene. Blakely, 124 S. . at 2537. Harris
t hus hol ds no answer to a case such as the one at hand in which the
sentence was greater than the presunptive; Harris merely renoves
fromthe anbit of Apprendi/Bl akely the sentence increased fromthe
m ni mum but | ess than the presunptive.

121 Qur review of the decisions of the United States Suprene
Court on point yields a clear direction that not just one, but all

facts that can be used to increase punishnent nust be found by the
jury. In Apprendi, the Court said: “Oher than the fact of a prior
conviction, any fact that increases the penalty for a crinme beyond
the prescribed statutory maxi num nust be submtted to a jury, and
proved beyond a reasonable doubt.” 530 U. S. at 490 (enphasis
added) . See also id. at 476 ("any fact (other than prior
conviction) that increases the maxi numpenalty for a crinme nust be
charged in an indictnent, submtted to a jury, and proven beyond a
reasonabl e doubt.”) (enphasis added) (quoting Jones v. United
States, 526 U.S. 227, 243 n.6 (1999)); id. at 478 (“[T]he
prosecution nust convince the trier [of fact] of all the essenti al

elements of gquilt.”) (enphasis added) (quoting C. MCorm ck,
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Evi dence § 321, at 681-82 (1954)). This holding was reiterated in
Bl akely, in which the Court quoted the foregoing passage from
Apprendi. Blakely, 124 S. . at 2536. Under Arizona’ s sentencing
system any aggravating circunstance can be the source of the
i ncreased punishnment, and a particular circunstance wll not
necessarily increase the sentence. Thus, “any” fact neans “every”
fact.

122 Lest there be any doubt, Blakely also rem nded us “that
the “truth of every accusation against a defendant” should be
decided by a jury. Id. at 2536 (enphasis added) (quoting 4 W
Bl ackst one, Commentaries on the Laws of England 343 (1769)). In
Bl akely, too, the court said that “every defendant has the right to
insist that the prosecutor prove to a jury all facts legally
essential to the punishnment.” Id. at 2543 (original enphasis
omtted; new enphasis added). ““TEJvery fact which is legally
essential to the punishnent’ nust be charged in the indictnment and
proved to a jury.” 1d. at 2536 n.5 (enphasis added) (quoting 1 J.
Bi shop, Crimnal Procedure, at 50-56 (2d ed. 1872)). And again,
the Court made the scope of its holding clear in discussing its
prior opinion in Apprendi, which “carries out this [constitutional]
design by ensuring that the judge’'s authority to sentence derives

wholly from the jury's verdict.” Bl akely, 124 S. C. at 2539
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(enphasis added).® As we have seen, any aggravating fact can
increnental ly increase a sentence in Arizona. And any aggravating
fact can render a defendant eligible for increased punishnent, but
does not invariably require an aggravated sentence. Thus, the
t heory that only one aggravating factor need be found to justify an
aggravat ed sentence i s i nconsistent with what the Suprenme Court has
required.

123 The reasoning of Martinez also conflicts wth the
constitutional wunderpinning of the Supreme Court’s opinions.
Apprendi and Blakely rest on two principles: the constitutiona
requi renent that the jury decide beyond a reasonable doubt all
el enents of the offense, and the absence of any real “distinction
between ‘el enents’ and ‘sentencing factors.”” Apprendi, 530 U. S.
at 494 (citation omtted). The difference between a judicia
finding and a jury finding “is no nere procedural formality, but a
fundanental reservation of power in our constitutional structure.”

Bl akely, 124 S. . at 2538-39. The right to a jury trial is one

9 Not even the dissenting justices harbored doubt on this
poi nt . The jury nust decide “every fact” relevant to the
determ nation of sentence . . " Apprendi, 530 U S. at 547-51
(O Connor, J., dissenting). “[T]he rational e that underlies the
Court’s rule suggests a principle-jury determnation of all
sentencing-related facts . . . .” Id. at 565 (enphasis added).
“[Flacts that historically have been taken into account by
sentencing judges . . . all nust now be charged in an indictnent
and submtted to a jury . . 7 Bl akely, 124 S. C. at 2546
(O Connor, J., dissenting) (enphaS|s added). “[A] jury nmust find
.. . all (punishnent-increasing) facts . . . .” Id. at 2551
(Breyer, J., dissenting) (enphasis added).
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that limts governnental power “by strict division of authority
between judge and jury.” ld. at 2543, The right to a jury
determ nation of all crimnal accusations cannot be subverted by
submtting tothe jury only “whatever facts the | egi sl ature chooses
to |l abel elenments of the crinme,” and allow ng the judge to decide
“those that it |abels sentencing factors.” 1d. at 2539. It is no
less harnful to the constitutional right for the judge or
prosecution to choose whi ch anong t hose facts the jury can decide. '°
124 The source of the error in Martinez is that it conflicts
with the | egislatively nandated sentenci ng system Martinez rests
upon this proposition: Because a single aggravating factor can

support an aggravated sentence, an aggravated sentence nust be

10 Although the State my be able to choose which

aggravating circunstances it will attenpt to prove, it cannot,
having nmade that decision, choose which anmong them wll be
presented to the jury and which to the judge. Nor should

vi ndi cation of the right be left to chance or to the prosecutor’s
i nventiveness, or subject to an attenpt to renedy prosecutori al
sl oppi ness. If, for exanple, the State alleged an aggravating
ci rcunstance but forgot to introduce supporting evidence at the
jury trial, would the State then have a second chance to prove the
factor to a judge so long as one factor had been presented and
proved to the jury? Can the State circunvent the defendant’s right
to a jury trial beyond reasonable doubt by choosing a single
factor? For exanple, the prosecutor mght present for jury
determ nati on by a reasonabl e doubt a sol e aggravating factor that
is strongly supported by the evidence but only weakly aggravati ng;
i.e., it mght either be insufficient standing alone to justify an
aggravat ed sentence in the face of mtigating factors, or be enough
to increase the length of sentence only slightly beyond the
presunptive. Could the prosecutor then present to a judge other
factors which argue nore strongly for increased puni shnent but are
supported by |ess persuasive evidence? Such an approach would
subj ect the defendant’s constitutional right to the nmercy of the
State.
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affirmed if a single aggravating factor was properly found, even
t hough ot her aggravating factors used to i ncrease the sentence were
erroneously found.

125 The prem se on which Martinez relies is incorrect, as our
suprene court indicated in Ring. Although a single aggravating
circunstance can be enough to nmake a defendant eligible for
i ncreased punishnent, the actual length of sentence is to be
i nposed only after weighing all the aggravating and mitigating
circunstances. In other words, the aggravating factor justifies a
t heoretical sentence somewhere in the range between the presunptive
and maxi mum puni shnents. However, a particul ar sentence cannot be
i nposed without regard to all of the aggravating and mtigating
ci rcunst ances. Put another way, a single aggravating factor
exposes the defendant to a greater sentence, but only consideration
of all of the aggravating circunstances actually determ nes the
puni shrent . ! For exanple, a given sentence may well be | engthier
if several, as opposed to only one, aggravating circunmstances are

considered. And any of the aggravating circunstances can

1 The language of Martinez itself illustrates the
di fference: A single aggravating factor nmakes defendant “eligible”
for an aggravated sentence, and a single factor affects the
“sentencing range.” __ Ariz. at ___, ¥ 16, 100 P.3d at 34. The
task we face in a challenge of a particular sentence, however, is
not to i magi ne that the sentencing judge m ght have arrived at sone
aggr avat ed sentence based on a single factor, but whether the judge
woul d have exercised his or her discretion to inpose the very sane
puni shment even though deprived of reliance on one or nore
aggravating factors.

18



incrementally increase the sentence beyond the punishnent that
woul d have been inposed w thout considering that circunstance
Thus, all of the aggravating circunstances nust be consi dered.
126 The exi stence of a single aggravating circunstance al so
does not necessarily subject defendant to an aggravated sentence.
If mtigating circunstances are al so present, the court nay i npose
a presunptive or mtigated sentence. It is only when “the court
finds aggravating circunstances and does not find any mtigating
circunstances [that] the <court shall inpose an aggravated
sent ence.” A RS 8§ 13-702(D)(5). Thus, under the statute, a
single aggravating factor does not always render a defendant
el igible for an aggravated sentence. Wen mtigating circunstances
are also present, it is for the discretion of the sentencing judge
to decide whether punishnment greater than the presunptive is
warranted. When the judge relied on several aggravators, and only
one was proper, we may be unabl e to di scern whet her the judge would
have regarded the single proper factor enough to render defendant
eligible for the greater punishnent. That discretion is the
sentenci ng judge’'s province, not ours.

127 Wthits one-factor-is-enough approach, Martinez purports
to recognize the sentencing judge’s authority to sentence upon a
single factor. But the courts lack such authority. The Arizona

Legi sl ature has prescribed the sentencing systemthat judges nust
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follow, and it has required that all sentencing factors be
consi der ed.

128 Under the statutory sentencing schene, one factor does
not a sentence nake. A sentence beyond the presunptive can be
determ ned only after considering all of the statutorily enunerated
aggravating and mtigating factors, and after giving suitable
wei ght to each. The Legislature directed the judicial branch as
follows: “The court shall consider” the enunerated circunstances.
A RS 8§ 13-702(C, (D). “Any reduction or increase [from the

presunptive sentences of AR S. 8 13-701 (2001)] shall be based on

t he aggravating and mtigating circunstances . . . .” A RS. § 13-
702(A).
129 The sentencing laws thus forbid the very thing that

Marti nez approves: consideration of a single factor in isolation.
The Legislature requires not only that the judge consider all the
statutorily relevant circunstances, but also that the sentencing
j udge wei gh and bal ance them “I'n determ ning what sentence to
i npose, the court shall take into account the amobunt of aggravating
ci rcunst ances and whet her the anmount of mtigating circunstances is
sufficiently substantial to call for the lesser term” A RS 8§
13-702(D). “The trial court nust weigh all aggravating and
mtigating circunstances in passing sentence.” State v. Bocharski,
200 Ariz. 50, 62, § 63, 22 P.3d 43, 55 (2001). Not all aggravating

and mtigating circunstances carry the same weight. State v.
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Br ookover, 124 Ariz. 38, 42, 601 P.2d 1322, 1326 (1979). Thus, the
presence or absence of a single factor can change the sentencing
calculus. State v. Lehr, 205 Ariz. 107, 109, ¥ 8, 67 P.3d 703, 705
(2003). Before the judge fixes punishnment, the jury first nust
find whether the all eged aggravating factors exist. The judge then
may exercise sentencing discretion. To paraphrase well-worn folk
w sdom the horse nust precede the cart.

130 We t herefore cannot automatically uphol d sentences based
on the presence of a single aggravating factor when the sentencing
judge relied on others not properly found by a jury. As the

Suprene Court of Arizona has determ ned, “all aggravating factors”
in inposing a sentence nust be found by the jury. R ng, 204 Ariz.
at 562, ¢ 88, 65 P.3d at 943 (enphasis added). And, as that court
said, the contrary argunment does “not reflect any sentencing
procedure ever adopted by our legislature.” Id. at T 89.

131 A sinple hypothetical <clarifies the application of
Bl akely to Arizona's sentencing system Let us suppose that the
| egi sl atively prescribed presunptive sentence, i.e., the sentence
aut horized by the jury verdict alone w thout aggravating factors,
is five years, and the maxi mum sentence is ten years. A single
aggravating factor is found and the sentencing judge inposes a
sentence of six years. |If a second aggravating factor had been

found, our hypothetical judge would have inposed a sentence of

seven years. The additional aggravating circunstance is clearly a
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fact that increases the punishnent beyond that authorized by the
jury verdict alone, and is therefore subject to the requirenent of
Bl akely that the fact be proved to a jury beyond a reasonable
doubt. As the Court said in Apprendi, “the relevant inquiry is one
not of form but of effect — does the required finding expose the
defendant to a greater punishnment than that authorized by the
jury’s guilty verdict?” 530 U S. at 494. And, as the Court said
in Blakely, the judge’s sentencing authority derives “wholly” from
the jury. 124 S. . at 2538.

132 Anot her hypothetical illustrates why Bl akely’'s nmandate
cannot be avoi ded by finding a single aggravator. Assune that both
mul ti pl e aggravating and mtigating circunstances are present. The
sentencing judge weighs all circunstances. Relying on the
aggregation of aggravating circunstances, the judge inposes an
aggravat ed sentence. Had only one of the aggravating factors been
present, the judge woul d have bal anced the factors differently and
not have i nposed an aggravated puni shnent at all. Any aggravating
factor thus can, but not necessarily will, lead to an aggravated
sentence, and therefore all such factors nust be decided by the
jury.

133 Nor can we discern any w sdom in inviting disparate
treat ment of defendants as Martinez necessarily does. For exanpl e,
Marti nez proposes that a defendant who has commtted a prior fel ony

— a fact that need not be submtted to the jury - but is alleged to
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be subject to i ncreased puni shnent due to other circunstances woul d
not be entitled to a jury trial. However, wunder Martinez a
def endant, charged with the very sane crinme and all of the sane
aggravating circunstances except that he has no prior convictions,
would be entitled to a jury trial of at Ileast one of the
aggravating factors. Thus, one defendant would be entitled to a
jury trial and the other would not, even though the fact issue is
i denti cal

134 W cannot rely on a single aggravating factor. W
therefore nmust review all of the aggravating circunstances to
determ ne whether the error in failing to submt themto the jury
was harnl ess.

135 The judge relied on several factors, both aggravating and
mtigating. The record contains uncontroverted evidence of the
first aggravating factor, extraordinary severity of the harmto the
victim The superior court stated:

[ The victim was hospitalized for weeks. He

nearly died. He' s undergone . . . at |east 15
surgeries already. H s painis enornmous. Hi's
suffering is enornous, and it wll continue

for the rest of his life. Hs left armis

paral yzed. He continues physical therapy. He

canme very close to dying in this case.
The sentencing judge relied on the victinis extraordi nary harm and
suffering. Because this harmis different from and greater than
the “serious physical injury” element of the offense, it is a

proper sentencing factor. See ARS. 8 13-702(QO(9); State wv.
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Germain, 150 Ariz. 287, 290, 723 P.2d 105, 108 (App. 1986) (court
may consider m sconduct beyond |evel necessary to establish an
el ement of the crine as an aggravating factor). The evidence is so
overwhel mng that we are certain that a jury woul d have found t hat
fact to be true beyond a reasonabl e doubt. Accordingly, the error
in failing to submt this fact to the jury was harn ess, but the
failure to submt other aggravating circunstances to the jury was
not necessarily harmess. See R ng, 204 Ariz. at 561, § 82, 65
P.3d at 942.

136 The judge al so relied on an additi onal aggravating factor
not submtted to the jury: the viciousness of Defendant’s actions.
See AR S. 8 13-702(C)(5). Wiether the offense was commtted in an
“[e] specially heinous, cruel or depraved manner” as required by §
13-702(C)(5) was not clear beyond a reasonable doubt. \Wile the
of fense was violent and resulted in traumati c and per manent injury,
aggravat ed assaults inherently involve either a deadly weapon or
serious physical injury. In particular, the sentencing judge relied
on a single fact to nove this case into the real mof the especially
vicious: “[T]his is not just a stabbing. This was a sawi ng action
where the tendons and nuscles . . . were cut to the bone.” Yet the
record permts different inferences as to whether the injury was

inflicted by a mnethod that constitutes special «cruelty or
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depravity.!® This fact cannot be said to have been proved to the
extent that any reasonable jury would agree with it beyond any
reasonabl e doubt. It therefore should have been submtted to the
jury for decision.

137 The final aggravating factor was the use of a dangerous
i nstrunment or deadly weapon. See A RS § 13-702(Q(2). The
assault of fense was charged as aggravated assault based on the use
of a weapon or dangerous instrunment. See A R S. § 13-1204(A)(2)
(Supp. 2004). The sentence was also enhanced as a dangerous
of fense, see AR S. 8 13-604(P), although it is not clear whether
t he dangerousness was found in the use of a weapon or the
seriousness of the injury because neither the indictnment nor the
jury instruction specified which was the basis of the dangerous
nature of the offense.

138 Empl oying the fact of a deadly weapon to prove an
of fense, then to aggravate a sentence, and finally to enhance a

sentence, is problematic. Under A RS. 8 13-702(C), the court can

12 The physician’s testinony on which the court relied
indicated that the injury was inflicted by a sawi ng novenent that
was forceful but brief in duration. The victim also described a
saw ng notion but not of great duration. The record thus reflects
t he basi c nechanics of the infliction of injury, but does not show
beyond reasonabl e doubt that the manner was extraordinarily cruel
or depraved. See Tucker, 205 Ariz. at 168-69, 1Y 60-64, 68 P.3d at
121-22 (di scussing whet her evidence showed cruelty and depravity
beyond a reasonabl e doubt in harnl ess error anal ysis of judge-nade
findi ngs of aggravating circunstances). See also Burdick, 2005 W
78325 at *4, § 16 (no harmless error if factor is subjective and
coul d have been viewed differently by a jury).
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consider the following as aggravating factors when inposing a
sent ence:

1. Infliction or threatened infliction of
serious physical injury, except if this
circunstance is an essential elenment of the
of fense of conviction or has been utilized to
enhance the range of punishnment under § 13-
604.

2. Use, threatened use or possession of a

deadly weapon or dangerous instrunent during

the comm ssion of the crine, except if this

circunstance is an essential elenment of the

of fense of conviction or has been utilized to

enhance the range of punishnment under § 13-

604.
Thus, the use of a weapon and t he seriousness of the injury cannot
be “doubl e-counted” by using them to prove guilt and then to
aggravate the sentence, or by using themto enhance the sentence
and then to aggravate it.?*?
139 Relying on the use of the weapon to aggravate the

sentence twice counted this fact because it was al so an el enent of

13 The sentencing court’s reliance on the extraordi nary harm
to the victimas the other aggravating factor did not violate this
rule. The court did not find nerely that the victim suffered a
serious physical injury, but that he suffered from additional
extraordinary harm “The physical, enotional and financial harm
caused to the victini is treated as a separate factor from the
infliction of serious physical injury under the sentencing statute.
A RS 8 13-702(C(9). Mreover, we have held that “[w] here the
degree of the defendant’s m sconduct rises to a | evel beyond that
which is nerely necessary to establish an el enent of the underlying
crime, the trial court may consi der such conduct as an aggravati ng
factor.” Germain, 150 Ariz. at 290, 723 P.2d at 108. Thus, in
relying on the pain, suffering, loss of use of a linb and simlar
facts, the sentencing judge did not inproperly “doubl e-count” the
serious physical injury. |In fact, the judge specifically cited §
13-702(C)(9) in his consideration of the sentencing factors.
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the offense. The indictnent specifically alleged that the assault
constituted aggravated assault because of the use of a dangerous
i nstrumnent. Pointedly, the indictnent did not allege serious
physical injury to elevate the offense from sinple assault to
aggravat ed assault. Accordingly, the court’s reliance on this
factor violated § 13-702(C)(2).

140 The judge thus relied on three aggravating factors:
extraordinary harm viciousness, and weapon. The extraordi nary
harmis indi sputable and therefore the failure to submt this fact
to the jury was, standing alone, harmless. The viciousness was
debat abl e and shoul d have been decided by the jury. The use of a
weapon was a factor that, because it was an el enent of the offense,
cannot be considered in aggravation. The judge al so found several
mtigating factors, including the Defendant’s age, renorse, | ack of
a prior felony record, difficult childhood, and the role of
al cohol . See ARS 8§ 13-702(D) (mtigating factors). As
statutorily required, the judge balanced these mtigating
ci rcunst ances agai nst the aggravating factors. He found that the
aggravating factors outwei ghed the mtigating.

141 When a trial court relies on an inproper factor, and we
cannot be certain that it would have inposed the sanme sentence
absent that factor, we must remand for resentencing. A sentencing
error involving the inproper consideration of aggravating factors

is harmess only if we can be certain that, absent the error, the
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court would have reached the sane result. Hardw ck, 183 Ariz. at
656-57, 905 P.2d at 1391-92. After weighing and balancing
aggravating and mtigating factors, the sentencing judge may
“inpose a just sentence anywhere within the range authorized by
statute.” State v. Henderson, 133 Ariz. 259, 263, 650 P.2d 1241,
1245 (App. 1982), overruled in part on other grounds by State v.
Pena, 140 Ariz. 544, 683 P.2d 743 (1984). The reversal of a single
aggravating factor may nean that “the sentencing calculus . . . has
changed.” Lehr, 205 Ariz. at 109, ¢ 8, 67 P.3d at 705. The
exerci se of sentencing discretion is the trial court’s, not ours.
See A.H by Wiss v. Superior Court, 184 Ariz. 627, 630, 911 P.2d
633, 636 (App. 1996) (“[T]he sentence to be inposed is conpletely
within the discretion of the trial judge.”). The reversal of sone
aggravating factors affects the balance of all the circunstances,
aggravating and mtigating, and the bal anci ng process is within the
real mof the sentencing judge.

142 When it is “uncl ear whet her the judge woul d have i nposed
t he same sentences absent the inappropriate factor, the case nust
be remanded for resentencing.” Alvarez, 205 Ariz. at 116, | 19, 67
P.3d at 712. Accord, State v. Just, 138 Ariz. 534, 551, 675 P.2d
1353, 1370 (App. 1983). The errors in this case — the failure to

submt one aggravating factor to a jury and the reliance on an
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unl awful factor — are not harnl ess beyond a reasonabl e doubt.* W
t herefore nust remand.

143 Accordi ngly, we have grant ed t he not i on for
reconsi deration and w thdrawn our prior nenorandum decision. W

now vacate the sentence and remand for resentencing.

JEFFERSON L. LANKFORD, Presiding Judge

CONCURRI NG

PATRI CK | RVI NE, Judge

PATRICI A K. NORRI'S, Judge

14 The sentencing judge explicitly found that each of the
aggravating factors alone would outweigh the mtigating factors,
but that establishes only that the judge woul d not have inposed a
mtigated sentence, not that the sentence would be aggravated or
aggravated to the same extent if only one of the aggravating
ci rcunstances were present. See AR S. § 13-702(D)(5). In other
words, that statenment does not inform us that the sane sentence
woul d have been inposed with fewer aggravating circunstances.
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