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WI NTHROP, Judge

11 Todd M WIllianms (“Appellant”) appeals his convictions
for public sexual indecency to a m nor and public sexual indecency.
Appel lant contends that insufficient evidence supports his
convictions; that prior act evidence was inproperly admtted
pursuant to Rul es 404(b) and (c) of the Arizona Rul es of Evi dence;

and that the trial court erred when it denied his nption for



mstrial or, inthe alternative, his notionto strike testinony and
adnoni sh the jury. We have jurisdiction to decide Appellant’s
tinmely appeal pursuant to the Arizona Constitution, Article 6,
Section 9, and Arizona Revised Statutes (“A R S.”) sections 12-
120. 21(A) (1) (2003), 13-4031 (2001), and 13-4033(A) (2001). For
the reasons that follow, we affirm Appellant’s convictions and
sentences.?!
ANALYSI S

l. Sufficiency of the Evidence
12 Appel I ant contends that insufficient evidence supports
his convictions. In short, Appellant argues that the evidence was
i nsufficient because, according to Appellant:

1. Five wtnesses testified that they believed
Appel | ant was hone at or around the tinme of the incident;

2. There were discrepancies between the victins’
description of the vehicle and the actual appearance of
Appel I ant’ s vehicle; and
3. After the incident, one victimcould not identify
Appellant from a photographic |ineup, and she only
identified himafter hearing the other victimidentify
himin court.
13 “We construe the evidence in the |ight nost favorable to
sustaining the verdict, and resolve all reasonable inferences
agai nst the defendant.” State v. Greene, 192 Ariz. 431, 436, 1 12,
967 P.2d 106, 111 (1998) (citation omtted); see also State v.

Ful m nante, 193 Ariz. 485, 494, ¢ 27, 975 P.2d 75, 84 (1999)

lAppel | ant rai ses no issues regarding his sentences.
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(stating that, in reviewwng the record, we draw all reasonable
i nferences that support the verdict). As charged, the applicable
provisions of AR S. 8 13-1403 (2001) provide that a person commits
publ i c sexual indecency by intentionally or know ngly engaging in
an act of “sexual contact” when another person is present and the
def endant acts reckl essly regardi ng whet her the other person, as a
reasonabl e person, would be offended or alarned by the act. See
A RS 8 13-1403(A)(1). |If a defendant engages in such activity
and is reckless whether a mnor under the age of fifteen years is
present, that defendant conm ts public sexual indecency to a m nor.
See A.R'S. § 13-1403(B).

14 On Decenber 2, 2002, at approximately 4:20 p.m, the two
victims, “A L7 and “A'S.,” were wal king home from school. A L.
was fourteen years old and A'S. was fifteen years old. As the
victinse stood on the corner of 30th Street and Roosevelt in
Phoeni x, Appel | ant drove past them He eventually drove up to the
corner and stopped beside them Wen the victinms |ooked inside
Appel l ant’ s vehicle, they could see that his pants were down and he
was mast ur bati ng.

15 The victins did not get Appellant’s |icense nunber at
that tinme. However, they recogni zed both Appel |l ant and his vehicle
when they saw him in the area the next day. A.L. wote down
Appel lant’ s |i cense plate nunber and provided it to the police, who

determ ned that the vehicle belonged to Appellant. Both victins



identified Appellant as the person they had seen in the vehicle
mast urbating. The jury al so heard evi dence regardi ng how Appel | ant
had engaged in the sanme conduct on four prior occasions.
16 Appel l ant’ s argunents regarding the sufficiency of the
evidence go nerely to weight and credibility. However, we do not
wei gh the evidence; that is the function of the jury. See State v.
Guerra, 161 Ariz. 289, 293, 778 P.2d 1185, 1189 (1989).
“Reversible error based on insufficiency of the evidence occurs
only where there is a conplete absence of probative facts to
support the conviction.” State v. Soto-Fong, 187 Ariz. 186, 200,
928 P.2d 610, 624 (1996) (quoting State v. Scott, 113 Ariz. 423,
424-25, 555 P.2d 1117, 1118-19 (1976)). “To set aside a jury
verdict for insufficient evidence it nust clearly appear that upon
no hypot hesis whatever is there sufficient evidence to support the
conclusion reached by the jury.” State v. Arredondo, 155 Ariz
314, 316, 746 P.2d 484, 486 (1987) (citation omtted). Although
the record contains sonme conflicting evidence, it was for the jury
to weigh the evidence and determne the credibility of the
W tnesses. See State v. Cd, 181 Ariz. 496, 500, 892 P.2d 216, 220
(App. 1995). G ven the record before us, we find the evidence
sufficient to support Appellant’s convictions.

1. Adm ssion of Evidence Pursuant to Rule 404(b)
17 Appel I ant al so contends that the trial court abused its

di scretion by admtting evidence of prior acts pursuant to Rule



404(b) of the Arizona Rules of Evidence. The evi dence concerns
four prior incidents in which Appel |l ant engaged i n the sane conduct
as that charged in the instant case. W wll refer to those prior
incidents as the Julie C. incident, the Jennifer M incident, the
Jennal ee L. incident, and the Robby R incident.
A Factual Background

18 The Julie C. incident occurred on OCctober 29, 1993.
Julie was thirty-two years old at the tinme and was wal ki ng her
seven year-old daughter hone from school. As they crossed the
street, Julie noticed a car waiting to turn and nade eye contact
with the driver. Once across the intersection, Julie and her
daughter continued to wal k, and the same car cane up behind them
passed them turned around, and parked on the side of the street on
whi ch they were wal ki ng. As Julie passed the car, she |ooked
inside and saw that the driver had his pants down and was
masturbating. The driver did not speak to Julie or her daughter.
Julie wote down the car’s license plate nunber, and it was
determined that the vehicle was registered to Appellant. On
January 18, 1994, Julie identified Appellant from a photographic
i neup.

19 At the June 6, 2003 pretrial hearing to determ ne the
adm ssibility of the prior acts in the instant case, Julie could
not identify Appellant. However, at trial on June 10, 2003, Julie

expl ai ned that she was nervous on June 6 and did not want to | ook



for Appellant in the courtroom Julie clainmed that she recogni zed
Appellant later at the June 6 hearing, but did not want to
interrupt the proceedings. At trial (on June 10), Julie identified
Appel l ant as the driver she observed in 1993. Al though Appell ant
pl eaded guilty to public sexual indecency followng the Julie C
incident, the jury was not infornmed that Appellant had been
convi ct ed.

7110 The Jennifer M incident occurred on May 13, 1999, when
Jennifer was fifteen years old. Jenni fer was wal king home from
school after she was sent hone early, at approximtely noon. As
she wal ked hone, a vehicle slowy passed by, and the driver stared
at her. The vehicle turned around several tinmes to pass her. Each
time the vehicle passed, the driver stared at her. The final tine
t he vehicle approached Jennifer, she could see that the driver’s
pants were down and he was masturbating. The driver said sonething
to Jennifer that she could not recall. She was able to get the
license plate nunber of the vehicle, which was registered to
Appel lant. Jennifer, was not present at the June 6, 2003
evidentiary hearing, but identified Appellant from a photographic
I ineup shortly after the incident and at trial in the instant case.
111 The Jennalee L. incident occurred on Cctober 1, 1999,
when Jennal ee was thirteen years ol d. As she wal ked hone from
school, she was followed by a vehicle. The vehicle would

occasionally park, and the driver would watch her. The vehicle



eventual |y pull ed up besi de Jennal ee, and the driver asked her for
directions. As Jennal ee | ooked into the vehicle, she saw that the
driver was masturbating. Jennal ee identified Appellant from a
phot ographic |ineup shortly after the incident, at the June 6
hearing, and at trial in the instant case.

112 The Robbie R incident occurred on October 2, 1999.
Robbi e, who was thirty-six years old at the tinme, was riding her
bi cycl e honme fromthe novies. As she did so, she noticed a vehicle
following her. After she got off her bike to walk it across the
street, the vehicle pulled up beside her, and the driver asked for
directions. As Robbie | ooked in the vehicle, she noticed that the
driver was nmasturbating. Robbie identified Appellant from a
phot ographic lineup shortly after the incident, at the June 6
hearing, and at trial in the instant case. Appellant was charged
with the Jennifer M, Robbie R, and Jennalee L. incidents in a
single action in 1999. He pleaded quilty to public sexual
i ndecency on the count that involved Jennalee L. The jury was not
i nformed of Appellant’s conviction.

B. Di scussi on

113 W review the adm ssion of evidence pursuant to Rule
404(b) for an abuse of discretion. State v. Van Adans, 194 Ari z.
408, 415, 1 20, 984 P.2d 16, 23 (1999). Evidence of prior acts is
adm ssi bl e pursuant to Rule 404(b) if relevant and admtted for a

proper purpose, such as to prove npotive, opportunity, intent,



preparation, plan, know edge, identity, or absence of m stake or
accident. See id. The trial court ruled that all four prior acts
were admissible to prove identity.? Appel lant raises three
argunents on appeal as to why sone or all of this evidence should
not have been adm tted pursuant to Rule 404(b). First, Appellant
contends that the 1993 Julie C. incident was too renpote in tine.
Second, Appellant contends that the Robbie R incident was too
dissimlar tothe instant offenses. Third, Appellant contends that
the probative value of all the prior acts was substantially
out wei ghed by the danger of unfair prejudice.
1. The Renoteness of the Julie C. Incident

114 Appel l ant contends on appeal that the 1993 Julie C.
incident was too renote, and he asserts that the trial court did
not consider the renoteness of the incident. Although the State
presented argunent that the Julie C incident and the other
incidents were not too renote, Appellant never objected to
adm ssion of the Julie C. incident on the ground that it was too
renote. Further, contrary to Appellant’s assertion on appeal, the
trial court expressly considered the renoteness of the incident.
115 Near the conclusion of the June 6 evidentiary hearing,

the court requested that the prosecutor address the issue of the

The trial court’s mnute entry reflects that the prior acts
could be admtted to prove identity, intent, or know edge.
However, the trial court’s oral pronouncenent referenced only
identity, and the jury was instructed only as to identity.
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renot eness of the 1993 Julie C. incident. The prosecutor expl ai ned
that, in the intervening period, Appellant had served two separate
t wo-year sentences in prison. During the discussion of renoteness
by the court and the prosecutor, Appellant never raised any
obj ecti on based on renoteness, never joined in the discussion, and
did not otherwi se make any rel evant comment. The court held that,
because tine was tolled while Appellant was in prison serving
sentences totaling four years, the Julie C incident was not too
renot e.

116 Odinarily, we will not consider an evidentiary theory
raised for the first time on appeal. State v. Spreitz, 190 Ari z.
129, 145, 945 P.2d 1260, 1276 (1997). Nonet hel ess, because the
trial court considered the issue, we wll review whether the
court’s determnation regarding renpteness constituted error.
However, because Appellant neither raised an objection nor
ot herwi se contested the court’s determ nati on bel ow, we reviewonly
for fundamental error. See State v. Gendron, 168 Ariz. 153, 154,
812 P.2d 626, 627 (1991) (stating that failure to raise an i ssue at
trial waives all but fundanental error). Fundanental error reaches
t he foundati on of the case, occurs when a defendant is deprived of
a right essential to his or her defense, or is an error of such
di rensi on that we cannot say the defendant had a fair trial. See

State v. King, 158 Ariz. 419, 424, 763 P.2d 239, 244 (1988).



117 Al t hough renot eness between i ncidents affects the wei ght
to be given testinony by the jury, it generally does not determ ne
its adm ssibility. Van Adans, 194 Ariz. at 416, T 24, 984 P.2d at
24. Further, the trial court could properly determne that the
intervening periods of inprisonment tolled tine. See State v.
Bible, 175 Ariz. 549, 575, 858 P.2d 1152, 1178 (1993). Finally, as
we have recognized, three subsequent simlar incidents were
commtted between the time of the Julie C incident and the
of fenses at issue, which makes the 1993 Julie C incident seemeven
| ess renote. Appellant continued to commt offenses during that
time period, indicating a continuum of conduct. Under these
circunstances, we find no fundanental error in the trial court’s
failure to exclude the Julie C. incident as too renote.
2. The Simlarity of the Robbie R 1ncident

118 Appel | ant contends that the Robbie R incident was too
dissimlar fromthe charged of fenses to warrant adm ssion pursuant
to Rule 404(b). He argues that the incident was too dissimlar
because Robbie R was thirty-six years old and was not wal ki ng hone
fromschool, but was riding her bicycle as she returned hone from
a novie in the evening. Appel l ant raised this argunent bel ow
thus, we review for an abuse of discretion. See Van Adans, 194
Ariz. at 415, | 20, 984 P.2d at 23.

119 “The identity exceptionto Ariz. R Evid. 404(b) applies

if identity is in issue, ‘and if the behavior of the accused both
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on the occasi on charged and on sonme ot her occasion is sufficiently
di stinctive, then proof that the accused was involved on the ot her
occasion tends to prove his involvenent in the crime charged.’”
State v. Stuard, 176 Ariz. 589, 597, 863 P.2d 881, 889 (1993)
(citing Morris K. Udall et al., Arizona Practice - Law of Evi dence
8§ 84, at 183-84 (3d ed. 1991)). Showing only that the crines are
of the sane nature is insufficient to bring conduct within this
exception. 1d. “Instead, ‘[t]he pattern and characteristics of
the crinmes nust be so unusual and distinctive as to be like a
signature.”” 1d. (quoting Arizona Practice - Law of Evi dence § 84,
at 185 (citation omtted)). |In our conparison of the incidents, we
exam ne the differences and the simlarities of the offenses. See
id. “While identity in every particular is not required, there
must be simlarities between the offenses in those inportant
aspects ‘when nornmally there could be expected to be found
differences.”” 1d. (quoting State v. Roscoe, 145 Ariz. 212, 217,
700 P.2d 1312, 1317 (1984) (quoting State v. Jackson, 124 Ariz.
202, 204, 603 P.2d 94, 96 (1979))).

120 However, not only is identity in every detail not
required, it is not expected:

“Absolute identity in every detail cannot be
expected. \Were an overwhel mi ng nunber of significant
simlarities exist, the evidence of the prior act may be
admtted.” Roscoe, 145 Ariz. at 218, 700 P.2d at 1318.

The term “overwhel m ng” does not require a nechanica

count of the simlarities but, rather, a qualitative
evaluation. Are the two crinmes so simlar, unusual, and
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distinctive that the trial judge could reasonably find
t hat they bear the sane signature? 1d. at 217, 700 P.2d

at 1317. If so, the evidence may be adm ssi ble and any
dissimlarities go to its weight. 1d. at 218, 700 P.2d
at 1318.

Bible, 175 Ariz. at 576, 858 P.2d at 1179.

121 W find no error. A qualitative evaluation of the
incidents indicates that they were sufficiently simlar, unusual,
and distinctive to permt the trial court to reasonably find that
the Robbie R incident bore the sane “signature” as the charged
of fenses, and was sufficient to permt adm ssion of the Robbie R
i ncident pursuant to the identity exception of Rule 404(b). The
cases both i nvol ved one or nore fenal e pedestri ans proceedi ng al ong
a street on the way hone. Appellant followed the victins in his
vehi cl e and never left his vehicle. Appellant pulled his vehicle
up to the victinms and stopped beside them 1In both the Robbie R
i ncident and the charged incident, Appellant partially renoved his
clothing and masturbated while still driving his vehicle, and he
apparently continued to do so while partially unclothed after he
| eft each victim Finally, we note that, although Robbie R was
thirty-six, Julie C. was thirty-two at the time of her incident,
whi ch was an of fense to whi ch Appel | ant pl eaded guilty. Sufficient
simlarity existed to permt the trial court to admt evidence of
t he Robbie R incident, and we find no abuse of discretion in the
adm ssion of that incident pursuant to the identity exception to

Rul e 404(b).
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3. The Rul e 403 Anal ysi s

122 Appel l ant also contends that the trial court did not
properly bal ance the probative val ue of the four prior acts agai nst
t he danger of unfair prejudice pursuant to Rule 403 of the Arizona
Rul es of Evidence. The record indicates that the trial court nade
a Rule 403 determ nation, although the record does not indicate
t hat Appel |l ant ever argued that the probative value of any of the
prior acts was substantially outweighed by the danger of unfair
prejudice. In fact, when the trial court requested argunent in the
context of Rule 403 near the end of the June 6 pretrial hearing to
determne the admissibility of the prior acts, Appellant stated
that he had nothing further to argue. Thus, it appears fromthe
record that Appellant never nmade an argunent pursuant to Rule 403
bel ow and, therefore, we review only for fundanental error. See
Gendron, 168 Ariz. at 154, 812 P.2d at 627.

123 The trial court nmade an express finding that, in the
context of Rule 404(b), the probative value of the prior acts
out wei ghed the danger of unfair prejudice or other factors stated
in Rule 403. Nothing in the record suggests that this finding was
fundanmental error. Appel lant’ s defense was that soneone else
commtted the charged of fenses. Therefore, identity was the only
contested issue. The trial court could reasonably determ ne that
all four prior acts were properly adm ssible pursuant to the

identity exception of Rule 404(b) and that the probative val ue of
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the prior acts was not substantially outweighed by the danger of
unfair prejudice. W find no fundanental error in the trial
court’s determ nation.?
I11. Application of Rule 404(c)
124 Appel l ant al so contends that the trial court erred when
it admtted the four prior acts pursuant to Arizona Rule of
Evi dence 404(c). He bases his contention on the prem se that Rul e
404(c) does not enconpass the offenses of public sexual indecency
to a mnor or public sexual indecency. He concedes that, although
he did object to adm ssion of the prior act evidence pursuant to
Rul e 404(c) on other grounds, he never argued below that Rule
404(c) was sinply inapplicable to the aforenentioned offenses.
Therefore, we review his contention only for fundanmental error.
See Gendron, 168 Ariz. at 154, 812 P.2d at 627.
A Rul e 404(b) and the Jury Instruction

125 Because we have already determned that the trial court
did not coonmt fundanmental error when the court admtted evidence
of the prior acts pursuant to Rule 404(b), it would initially
appear that we need not determ ne whether the trial court erred in

admtting the prior acts pursuant to Rule 404(c). Evi dence

Al though limting instructions were given regarding use of
t he evidence in the context of Rule 404(c), nolimting instruction
was given in the context of Rule 404(b). Appellant did not request
such alimting instruction and did not object toits omssion. No
[imting instruction regarding evidence adm tted under Rul e 404(b)
is required when none is requested. See State v. Mtt, 187 Ariz.
536, 546, 931 P.2d 1046, 1056 (1997).

14



i nadm ssible for one purpose may be admitted if adm ssible for
anot her purpose. Readenour v. Marion Power Shovel, 149 Ariz. 442,
449, 719 P.2d 1058, 1065 (1986). This is true even if the party
who offers the evidence specifies an incorrect purpose. Id.

126 However, because the trial court determned that the
evidence was adm ssible pursuant to Rule 404(c), the court was
required to, and did, instruct the jurors pursuant to Rule
404(c)(2) that they could consider the prior acts as evidence that
Appel I ant had a character trait that predi sposed himto commt the
of fenses charged. Thus, if Rule 404(c) had no application, the
jury was instructed that it could consider the evidence of the
prior acts for an i nproper purpose. Accordingly, we nust determ ne
whet her the trial court erred by admtting evidence of the prior
acts pursuant to Rule 404(c). In making our determ nation, we
exam ne the | anguage and intent of Rule 404(c).

B. Rul e 404(c) O fenses

127 “Evi dence of a person’s character or atrait of character
is not adm ssible for the purpose of proving action in conformty
therewith on a particular occasion, except . . . evidence of the
aberrant sexual propensity of the accused [nmay be admtted]
pursuant to Rule 404(c) . . . .” Ariz. R Evid. 404(a)(1). Rule
404(c) provides that, “[i]n a crimnal case in which a defendant is
charged with having commtted a sexual offense . . . , evidence of

other crines, wongs, or acts may be admtted by the court if
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rel evant to show that the defendant had a character trait giving
rise to an aberrant sexual propensity to commt the offense
charged.” Thus, Rule 404(c) applies to crimnal cases in which a
defendant is charged wth commtting a “sexual offense.” Rul e
404(c)(4) provides that, as used in Rule 404(c), “the term ' sexual
offense’ is as defined in A RS. 8§ 13-1420(C) [(2001)].” Section
13-1420(C) does not expressly list public sexual indecency to a
m nor or public sexual indecency as “sexual offenses.”

128 Appel I ant argues that, because the offenses of public
sexual indecency to a mnor and public sexual indecency are not
included in the list of “sexual offenses” under A RS 8§ 13-
1420(C), they cannot be “sexual offenses” for purposes of Rule
404(c). Consequently, Appellant concludes that no basis existed
for adm ssion of the prior act evidence pursuant to Rule 404(c).
Further, he argues that, because these crines are not “sexua
of fenses,” the jury should not have been instructed regarding the
use of such evidence pursuant to Rule 404(c)(2), and the tria
court commtted fundamental error when it, as required by Rule
404(c)(2), instructed the jury as to how it should consider the
evi dence of the prior acts.

129 Al though the record does not reflect that Appellant
argued before the trial court that Rule 404(c) was inapplicable
because public sexual indecency is not a “sexual offense,” it

appears the court nmay have becone cogni zant of the issue at sone
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point after the trial began. Three days before trial began, the
trial court made its findings regarding the admssibility of the
prior acts pursuant to Rules 404(b) and (c) and issued a detailed
mnute entry. Two days after trial, the court issued another
mnute entry. This mnute entry again addressed in detail the
court’s findings regarding adm ssibility pursuant to Rule 404(c);
however, this mnute entry contained the court’s express notation
that, for evidence of a prior act to be adm ssible under Rule
404(c), the charged offense “nust be a sexual offense.” The trial
court concluded, “There is no question that the current crinme of
Publ i c Sexual |ndecency is a sexual offense.” In support of its
conclusion, the trial court cited State v. Gates (“CGates 1”7), 25
Ariz. App. 241, 542 P.2d 822 (1975), an opinion issued before the
promul gation of Rule 404(c).* In Gates I, we held that a prior act
of i ndecent exposure was adm ssible to show that the defendant had

a propensity toward sexual aberration.® 25 Ariz. App. at 244, 542

“The Gates | opinion was approved by the Arizona Suprene
Court. See State v. CGates (“Gates II11”), 118 Ariz. 357, 576 P.2d
1357 (1978). A supplenmental opinion, State v. Gates (“Gates |1”),
26 Ariz. App. 75, 546 P.2d 52 (1976), was vacated on ot her grounds
by the suprene court in that sanme decision. See Gates 111, 118
Ariz. at 357-60, 576 P.2d at 1357-60.

°Al t hough the defendant in Gates | was not charged wth
i ndecent exposure, it was necessary to prove the defendant wore a
mask for the purpose of escaping detection or identificationin the
course of the comm ssion of the underlying offense of indecent
exposure. See 25 Ariz. App. at 242, 542 P.2d at 823.
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P.2d at 825. Appellant asserts that the trial court’s ruling was
error.

130 We review de novo the interpretation of statutes and
rules. See State v. Kearney, 206 Ariz. 547, 549, 71 5, 81 P.3d 338,
340 (App. 2003); see also Ariz. Dep’t of Revenue v. Superior Court
(Asarco Inc.), 189 Ariz. 49, 52, 938 P.2d 98, 101 (App. 1997)
(stating that the interpretation of the rules of procedure
parallels the interpretation of statutes). Qur primary goal is to
discern and give effect to the drafters’ intent. Kear ney, 206
Ariz. at 549, 7 5, 81 P.3d at 340 (citation omtted); see also
Bilke v. State, 206 Ariz. 462, 464-65, 1 11, 80 P.3d 269, 271-72
(2003) (stating that the court nust assign |anguage its usual and
comonl y under st ood neani ng unless the drafter clearly intended a
di fferent meaning). “To that end, we construe the statute's
| anguage, and if it is wunclear, then consider its historical

background, subject matter, context, effects, consequences, spirit,

and purpose.” Kearney, 206 Ariz. at 549, T 5, 81 P.3d at 340
(citation omtted). Principles of statutory construction apply
equally to rules pronulgated by our suprene court. Id. (citing

Asarco, 189 Ariz. at 52, 938 P.2d at 101).

131 Cenerally, if a statute specifies under what conditions
it is effective, we may infer that it excludes all others. State
v. Fell, 203 Ariz. 186, 189, {1 11, 52 P.3d 218, 221 (App. 2002).

However, the aforenentioned rule of statutory construction is not
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substantive law and serves only as an aid in determning the
drafters’ intent, and it should not be applied when context and
public policy contradict it. See Forsythe v. Paschal, 34 Ariz.
380, 383, 271 P. 865, 866 (1928); Morris v. Ariz. Corp. Commin, 24
Ariz. App. 454, 456, 539 P.2d 928, 930 (1975).
132 Despite Appellant’s assertion to the contrary, we
conclude that the |anguage of Rule 404(c)(4), which states that
“the term ‘sexual offense’ is as defined in AR S. § 13-1420(0),”
does not necessarily preclude a definition nore expansive than that
provided in A RS 8§ 13-1420. W are wunconvinced that, in
promul gati ng Rul e 404(c) and referencing AR S. 8§ 13-1420(C), our
supreme court intended to narrow the scope of charged *“sexual
of fenses” for which evidence of other acts may be admtted to show
that a defendant has a character trait giving rise to an aberrant
sexual propensity to commt the offense charged. An exam nati on of
case | aw surroundi ng Rul e 404(c) provi des context and supports our
concl usi on.
133 W have | ong recogni zed a conmon- | aw propensity exception
to the exclusion of evidence of prior bad acts in cases involving
charges of sexual m sconduct. The Arizona Supreme Court first
articulated this exceptionin State v. MFarlin, 110 Ariz. 225, 517
P.2d 87 (1973):
In those instances in which the offense charged

i nvol ves the el enent of abnormal sex acts such as sodony,

child nmolesting, lewd and |ascivious [conduct], etc.,

there is sufficient basis to accept proof of simlar acts
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near in time to the offense charged as evidence of the
accused’s propensity to commt such perverted acts.

ld. at 228, 517 P.2d at 90. Consequently, when a defendant was
charged with sodony, child nolestation, |ewd and |[|ascivious
conduct, or other simlar offenses, and Rule 404(b) did not apply
to permt adm ssion of other act evidence, the MFarlin rule
permtted the introduction of evidence of other acts if those acts
tended to show that the defendant had a “propensity to conmt such
perverted acts.” [1d.°®

134 Further, as the trial court inthis case recogni zed, this
court held in Gates | that a prior act of indecent exposure was
adm ssi ble to show that a defendant had a propensity toward sexual
aberration. 25 Ariz. App. at 244, 542 P.2d at 825. The rel evant
portion of Gates | relied on McFarlin, see Gates I, 25 Ariz. App.
at 244, 542 P.2d at 825, and, as we have noted, the suprene court
approved the Gates | opinion in 1978. See Gates IIll, 118 Ariz. at
358, 576 P.2d at 1358. Thus, after 1978, no reasonabl e question
exi sted that, under the MFarlin rule, the enotional propensity

exception applied to the offense of public sexual indecency.’

ln State v. Treadaway, 116 Ariz. 163, 568 P.2d 1061 (1977),
our supreme court further clarified the McFarlin rule by exam ning
the extent to which expert testinony would be required.

The | egislature added the statute proscribing public sexual
i ndecency, A RS. 8§ 13-1403, in 1977, and the statute becane
effective on Cctober 1, 1978. See 1977 Ariz. Sess. Laws, ch. 142,
8§ 63. The legislature amended the statute in 1983 to include the
of fense of public sexual indecency to a mnor. See 1983 Ari z.
Sess. Laws, ch. 202, § 6.
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135 In 1997, subsection (c) was added to Rule 404. The
coment to the 1997 anmendnent provides that subsection (c)

is intended to codify and supply an anal ytical franmework

for the application of the rule created by case law in

State v. Treadaway, 116 Ariz. 163, 568 P.2d 1061 (1977),

and State v. McFarlin, 110 Ariz. 225, 517 P.2d 87 (1973).

The rule announced in Treadaway and MFarlin and here

codified is an exception to the comon-law rule

forbidding the use of evidence of other acts for the

pur pose of show ng character or propensity.
Ariz. R Evid. 404(c) (Comment to 1997 Anendnent). Thus, the
comment to the 1997 anendnent indicates that subsection (c) of Rule
404 was designed to codify, as well as provide an application for,
the McFarlin rule.
136 Appel | ant contends, however, that by referencing AR S.
8 13-1420, Rule 404(c) narrowed the application of the previously
recogni zed McFarlin rule. W di sagr ee. Qur suprenme court has
never stated that its goal was to narrow or elimnate the |ong-
recogni zed conmon-| aw propensity exceptions to the exclusion of
evidence of prior bad acts in cases involving charges of sexua
m sconduct . In fact, the clear intent of our suprene court in
promul gati ng subsection (c) of Rule 404 was to “broaden[] the types
of sexual offense cases in which other act evidence m ght be
adm ssible.” State v. Aguilar, _ Ariz. __ , 126, 97 P.3d
865, 873 (2004); see al so Adam Kargman, Three Mael strons and One

Tweak: Federal Rules of Evidence 413 to 415 and Their Arizona

Counterpart, 41 Ariz. L. Rev. 963, 985-86 (1999) (stating that new
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Rul e 404(c) broadens the sweep of the common | aw exceptions); Crane
McCl ennen & Robert L. CGottsfield, Rule 404(b) and Rul e 404(c); New
Definitions, New Tests and New Rul es, Arizona Attorney, June 1998,
at 31, 37 (stating that new Rule 404(c) “expands” Treadaway and
McFarlin).
137 In Aguilar, the Arizona Suprene Court exam ned Rule
404(c) “to determ ne whether the aberrant sexual propensity
exception to the prohibition against character evidence, codified
in Arizona Rule of Evidence 404(c), enconpasses sexual assaults
agai nst adults when the defendant clains the victins consented.”
Ariz. at T 1, 97 P.3d at 866. Qur suprene court
ultimately concluded that, because AR S. 8 13-1420(C) (3) i ncl uded
sexual assault as a “sexual of fense,” charges involving
nonconsensual heterosexual contact between adults were included in
t he aberrant sexual propensity exception. 1d. at __ , 1 24, 28,
97 P.3d at 872-74. The suprene court was not faced with the
gquestion we face here - whether common | aw exceptions not included
in ARS. 8§ 13-1420 still apply in light of Rule 404(c).?
138 Neverthel ess, we find our supreme court’s |anguage in
Agui | ar hel pful. Qur suprene court noted that, “with the adoption

of Rule 404(c), the types of sex offenses for which other act

8The suprene court al so addressed the procedure and findi ngs
necessary for a Rule 404(c) determ nation. Aguilar, _ Ariz.
at 17 29-32, 97 P.3d at 874. Appel l ant raises no issue
regarding the trial court’s procedure and findi ngs absent the i ssue
whet her the charged crinmes qualify as “sexual offenses.”
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evi dence nmay be admtted are no | onger restricted to those of fenses
listed in MFarlin,” and held “that the sexual propensity exception
of Rule 404(c) is not restricted to cases in which the charges
i nvol ve sodony, child nol estation, or | ewd and | asci vi ous conduct.”
Aguilar, _ Ariz. at __ , 1Y 24, 28, 97 P.3d at 872-74 (enphases
added) . Thus, our suprenme court’s |anguage indicates that Rule
404(c) was promulgated for the purpose of Dbroadening, not
narrowi ng, the types of cases in which other act evidence m ght be
adm ssible. Gven the clear policy behind Rule 404(c), narrow ng
t he scope of offenses to no | onger include the comon | aw of f enses
previ ously recogni zed would |l ead to an unintended, if not absurd,
result. See Bilke, 206 Ariz. at 464-65, T 11, 80 P.3d at 271-72.°
Thus, notwithstanding the fact that A RS § 13-1420 does not
expressly include the offenses of public sexual indecency to a
m nor and public sexual indecency as “sexual offenses,” the conduct
engaged i n by Appellant in commtting the charged of fenses, as well
as the prior acts, falls within the core of conduct covered by Rul e
404(c).

139 We t herefore concl ude that the aberrant sexual propensity
exception to the prohibition against character evidence, codified

in Rule 404(c), enconpasses the crinmes of public sexual indecency

¢ also note that A RS 8§ 13-1403, which codifies the
of fenses of public sexual indecency and public sexual indecency to
a mnor, falls under the Arizona Cimnal Code, Chapter 14,
entitled “Sexual Ofenses.”
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and public sexual indecency to a mnor. Accordingly, the tria
court did not err in admtting the prior act evidence pursuant to
Rul e 404(c) and ininstructing the jury pursuant to Rule 404(c)(2).
C. Adm ssion of the Probation Oficer’s Testinony
140 Appel l ant al so argues that the trial court erred when it
admtted the testinony of a probation officer, Meri Ronero,
pursuant to Rul e 404(c). The evidence consisted of statenents nade
by Appellant during a pre-sentence interview. Again, we review
only for fundanental error.!® See Gendron, 168 Ariz. at 154, 812
P.2d at 627.
141 Ronero i ntervi ewed Appel |l ant after his conviction in the
Jennalee L. incident. During the interview, Appellant stated that
he was driving to work at the tinme of the incident and “wanted to
relieve hinself.” Wen he saw a fenal e, he began to nmasturbate in
his car. However, he lost sight of the female before he finished
mast ur bat i ng. Appel  ant drove around until he saw Jennal ee L.,
t hen continued to masturbate.
142 Ronmero’s testinmny was addressed during the pretrial

hearing along with the prior acts. After considering Ronero’s pre-

Al though it is not clear, Appellant’s argunent appears to
agai n be based on the assertion that, because the charged of f enses
were not “sexual offenses,” Rule 404(c) had no application - an
argunent he has conceded he did not nmake before the trial court.
Though we have determ ned that the charged of fenses were “sexua
of fenses,” we nonetheless address whether admssion of this
evi dence constituted error. Appellant did object to the adm ssion
of Ronero’s testinony, but never stated any specific grounds.
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sentence report, the trial court stated, “I amnot sure | find that
the presentence report witer Romero’s summary is relevant or
hel pful or anything other than cunul ative unless there is sone --
what | amgoing to do is to take under advisenent whether | wll
allow you to call Ms. Romero . . . .” Although the court nmade no
reference to Rules 404(b) or (c) during its discussion of the
Ronero testinony, all previous discussion of the prior acts had
been in the context of Rules 404(b) and (c). At the time Ronero
was called to testify at trial, the trial court ruled that her
testi nony was adm ssi bl e pursuant to Rule 404(c).

143 Appellant’s statenents to Ronmero should not have been
admtted. “Neither a pre-sentence report nor any statenent nmade in
connection with its preparation shall be adm ssible as evidence in
any proceeding bearing on the issue of guilt.” Ariz. R Cim P.
26.6(d)(2). Such statenents are inadm ssible even if offered in a
subsequent proceeding that involves an unrelated incident. See
State v. Burciaga, 146 Ariz. 333, 335, 705 P.2d 1384, 1386 (App.
1985) . However, as we have noted, Appellant did not raise this
argunent below and does not do so on appeal. Thus, we nust
determ ne whether the error in admtting Ronero’ s statenents was
fundanmental . See Gendron, 168 Ariz. at 154, 812 P.2d at 627.

144 We find no fundanental error. W have al ready determ ned
that no error arose from the adm ssion of evidence of the prior

acts pursuant to Rule 404(c). Gven that the jury heard fromeach
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of the victinms in the four prior incidents as well as from the
investigating officers, and given that Appellant did not contest
that the Jennalee L. incident occurred, we cannot say that
adm ssion of this additional evidence regarding the Jennalee L.
incident rose to the level of fundanental error. Under the
totality of the circunstances, adm ssion of the evidence did not go
to the foundation of the case and, because the jury already knew
about the four prior incidents, adm ssion of the evidence did not
deprive Appellant of aright essential to his defense. Finally, we
cannot say that the error was of such nmagnitude that Appellant
could not possibly have received a fair trial. See State v.
Hughes, 193 Ariz. 72, 86, f 62, 969 P.2d 1184, 1198 (1998) (citing
Bible, 175 Ariz. at 572, 858 P.2d at 1175). Thus, al t hough
Appel lant’s statenents regarding the Jennalee L. incident should
not have been admtted through Ronmero, we find no fundanental
error.
V. Denial of the Mdtions for Mstrial and to Strike

145 During direct exam nation of the detective who
investigated the Julie C incident, the prosecutor asked,
“Detective, after your investigation, did you arrest the
def endant?” The wi tness answered, “Yes, | did.” Appellant did not
object at that tine. However, at the next break, the trial court
noted that, after the exam nation of the detective, Appellant asked

to approach and noved for a mstrial. In the alternative,
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Appel lant nmoved to strike the answer and adnonish the jury.
Appel  ant renewed those notions at the break. The notions for
mstrial and to strike the answer and adnonish the jury were
deni ed. Wen Appellant renewed his notion to strike and adnoni sh
the jury at the close of the State’s case, the trial court noted
t he “school of thought that says it’'s foolish to try to unring the
bell,” and how attenpts to do so actually enphasi ze evi dence the
jury may not have paid nuch attention to otherw se. The tria
court denied the renewed notion.

146 Appel | ant argued before the trial court that his arrest
followng the Julie C. incident was irrelevant and that the State
tried to bolster the victimis credibility by showng that the
police believed her. Appellant renews these argunents on appeal .
However, it is only on appeal that Appellant now argues the State
also violated the trial court’s ruling that the other act evidence
could not reference Appellant’s prior “convictions.”

147 Regarding the notion for mstrial, the trial court has
broad discretion on notions for mstrial. The failure to grant a
motion for mstrial is error only if it was a clear abuse of
di scretion. State v. Murray, 184 Ariz. 9, 35, 906 P.2d 542, 568
(1995). Further, the trial court’s decision will be reversed only
if it is “clearly injurious.” 1d. (quoting State v. Walton, 159
Ariz. 571, 581, 769 P.2d 1017, 1027 (1989)). The trial judge is in

t he best position to determ ne whether a particular incident calls
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for a mstrial because the trial judge is aware of the atnosphere
of the trial, the circunstances surrounding the incident, the
manner in which any objectionable statement was nmade, and the
possi bl e effect on the jury and the trial. See State v. Koch, 138
Ariz. 99, 101, 673 P.2d 297, 299 (1983); State v. Brown, 195 Ari z.
206, 209, 9T 12-13, 986 P.2d 239, 242 (App. 1999). Regarding the
denial of the notion to strike, we |ikew se review for an abuse of
di scretion. See State v. Amaya-Ruiz, 166 Ariz. 152, 167, 800 P.2d
1260, 1275 (1990) (stating that atrial court’s evidentiary rulings
are reviewed for a clear abuse of discretion).

148 Assumi ng arguendo that evidence of Appellant’s prior
arrest was inadm ssible as irrelevant, inproper bolstering or in
violation of the trial court’s ruling, we find no abuse of
di scretion in the denial of the notion for mstrial. The trial
court could properly determne that this single reference to an
arrest did not nerit a mstrial. The coment occurred in the m dst
of evidence of four prior incidents of public sexual indecency, all
of which resulted in investigations of Appellant, and all of which
resulted in his identification by victins. Al  four prior
incidents were investigated by law enforcenent officers who
testified at trial in the instant case. G ven the overall context
in which the jury heard the reference to arrest, the trial court
did not abuse its discretion when it refused to grant a mstrial

based on this single reference.
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149 Further, we also find no abuse of discretion in the
deni al of Appellant’s notion to strike the testinony and adnoni sh
the jury. The trial court could reasonably determne that it was
best not to call the jury’ s attention to the testinony and possibly
enphasi ze it by striking the testinony and adnoni shing the jury to
disregard it. Accordingly, we find no error in the trial court’s
deni al of Appellant’s notion for mstrial or his notion to strike
the testinony and adnoni sh the jury.
CONCLUSI ON
150 For the reasons stated, we affi rmAppel |l ant’s convictions

and sent ences.

LAWRENCE F. W NTHROCP, Judge

CONCURRI NG

JAMES B. SULT, Presiding Judge

PH LI P HALL, Judge
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