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NORRI S Judge

M1 Arizona has enacted | egi sl ation validating and enforcing
provisions in “witten contracts” requiring arbitration of future
controversies. See Arizona Revised Statutes (“A.R S.”) section 12-
1501 (2003).' The issue presented in this appeal is whether an
arbitration provision in an instrument establishing an irrevocabl e
inter vivos trust may be enforced against trust beneficiaries who
sued the trustors and trustees. W hold the trust beneficiaries
are not required to arbitrate their clains because such a trust is
not a “witten contract” requiring arbitration.

FACTS AND RELEVANT PROCEEDI NGS?

12 Plaintiffs Isabelle and Valerie are the daughters of
def endant Bert J. Schoneberger (“Bert”). On or about January 1,
1991, Bert and his w fe, defendant Linda Schoneberger (*Linda”)
created three irrevocable inter vivos trusts: the Schoneberger
Trust, the |Isabell e Schoneberger Trust (“lsabelle Trust”), and the

Val eri e Schoneberger Trust (“Valerie Trust”). At the time the

We cite the current version of applicable statutes where no
revisions material to the decision have occurred.

Under Arizona Rule of CGvil Appellate Procedure 13(a)(4) and
(b) briefs on appeal are to contain a statenent of facts wth
“appropriate references to the record.” The parties’ briefs in
this appeal do not conply with this requirenment. This court has
cautioned that we nmay disregard statenents of fact that fail to
conply with Rule 13. See, e.g., Lansford v. Harris, 174 Ariz. 413,
420 n. 1, 850 P.2d 126, 133 n.1 (App. 1992). W have elected to do
sointhis case and the facts set out in this decision are based on
our own exam nation of the record.
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Trusts were created, |Isabelle and Valerie were el even and ten years
old respectively. Each daughter was the sole beneficiary of her
nanmesake trust and both were beneficiaries of the Schoneberger
Trust along with their step-sister Adrienne Lundgren.® Defendant
J. Phillip Celze, Sr. was the sole trustee of the Isabelle Trust
and the Valerie Trust and a co-trustee w th Defendant Anastasia
D ane M chas of the Schoneberger Trust.

13 Each Trust docunment contained an arbitration provision.
The provisions were identical, and provided as foll ows:

Any dispute arising in connection with this
Trust, including disputes between Trustee and
any beneficiary or anong Co- Trustees, shall be
settled by the negotiation, nediation and
arbitration provi si ons of t hat certain
LawFor ns Integrity Agr eenent (Uni form
Agreenent Establishing Procedures for Settling
D sputes) entered into by the parties prior
to, concurrently with or subsequent to the
execution of this Trust. In the event that
the parties have not entered into a LawForns
Integrity Agr eenent (Uni form  Agreenent
Est abl i shi ng Pr ocedures for Settling
Di sputes), then disputes in connection wth
this Trust shall be settled by arbitration in
accordance with the rules of the Anerican

Arbitration Associ ation. Any  deci sion
rendered either in accordance wth the
LawFor ns Integrity Agr eenent (Uni form

Agreenent Establishing Procedures for Settling
Disputes) or the rules of the Anmerican
Arbitration Association shall be binding upon
the parties as if the decision had been
render ed by a court havi ng pr oper
jurisdiction.

SAdri enne Lundgren is not a party to this action.
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14 The “LawFornms Integrity Agreenent for a Famly” (the
“Integrity Agreement”), referenced in the arbitration cl auses, was
signed by Bert, Linda and Cel ze, but not by Mchas. It sets out in
m nut e detail dispute resolution procedures. These procedures were
ordered in “progressive stages of increasing conplexity and
i nvol venent,” beginning with a “Stage One-Notice of D sconfort” and
ending wwth a “Stage Six-Arbitration.”
15 In 2002, Isabelle and Valerie filed separate, but
simlar, |awsuits against Bert, Linda, Celze and M chas. Asserting
clainms of breach of trust, conversion and fraudul ent conceal nment,
Valerie and I|sabelle accused the defendants of m smanagi ng and
di ssipating trust assets. Anmong other relief, each daughter
demanded an accounti ng.
16 Def endant s answered the conplaints, denied the
al | egati ons of wongdoing and al |l eged that Valerie s and | sabelle’s
clainms were subject to mandatory arbitration. After the two cases
wer e consol i dated, defendants filed a notion to dism ss that was in
substance a notion to conpel arbitration under AR S. § 12-1501
Section 12-1501 provides:

A witten agreenment to submt any existing

controversy to arbitration or a provisionin a

witten contract to submt to arbitration any

controversy thereafter arising between the
parties is valid, enforceable and irrevocabl e,



save upon such grounds as exist at law or in
equity for the revocation of any contract.

(enphasi s added).*

17 The defendants asserted the arbitration clauses in the
Trust docunents constituted “provisions in a witten contract”
requiring arbitration, and al though Valerie and |Isabelle were not
signatories to the Trusts or the Integrity Agreenent, they were
neverthel ess obligatedto arbitrate as “third-party beneficiaries.”
Al ternatively, they contended Valerie and |sabelle were equitably
estopped fromobjecting to arbitration as they were affirmatively
seeki ng benefits under the Trusts.

18 Val eri e and | sabel | e opposed def endants’ noti on to conpel
arbitration. They argued the arbitration provisions were
unenf or ceabl e because the Trusts were not contractual agreenents.
They al so asserted that, as non-signatories to the Trust docunents,
they had never agreed to arbitrate their clainms against the
def endant s.

19 The trial court denied the defendants’ notion and held
that Valerie and Isabelle were not bound by the arbitration
provi sions of the Trusts. The court ruled that arbitration is
“contractual by nature” and that the nature of Valerie' s and

| sabell e’ s relationship with the defendants was not contractual “as

“Section 12-1501 requires arbitration in two scenarios: first,
when parties agree to arbitrate an existing controversy, and
second, when parties contract to submt future disputes to
arbitration. Only the second scenario is at issue here.
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the creation of a trust is concerned with a conveyance of the

beneficial interest in the trust property.”

7110 Thi s appeal foll owed.
DI SCUSSI ON
111 Def endants argue here, as they did in the trial court,

that the Trusts were witten contracts subject to AR S. § 12-1501,
and the only “real question” we nust resolve is whether the
“absence of the signature [sic] of [Valerie and |Isabelle] permts
themto escape enforcenent of the arbitration provisions contained
in the Trust agreenent[s].” They answer this question with a

vigorous “no,” contending Valerie and |sabelle are bound by the
arbitration provisions in the Trusts as third-party beneficiaries,
or alternatively, are equitably estopped from avoiding
arbitration.?®

112 Whether AR S. 8 12-1501 applies in this situation and
entitles the defendants to arbitration presents a question of |aw
Thus, our reviewis de novo. Bennett v. Appal oosa Horse C ub, 201

Ariz. 372, 375, T 11, 35 P.3d 426, 429 (App. 2001) (enforceability

of forum sel ection clause subject to de novo review).

*Under wel | - est abl i shed comon | aw princi pl es, a nonsignatory
may be entitled to enforce, or be bound by, an arbitration
provision in a contract executed by others. E.g. Bridas S.A. P.1.C.
v. Gov't of Turknenistan, 345 F.3d 347, 356 (5th Gr.
2003) (recogni zing various theories for binding nonsignatories to
arbitration agreenents under common | aw princi ples of contract and
agency); Int’| Paper Co. v. Schwabedi ssen Maschi nen & Anl agen GVBH,
206 F.3d 411, 417 (4th Cr. 2000) (sane). Defendants rely on two
of these theories here.



113 In support of their third-party beneficiary argunent,
def endant s assert Val eri e and | sabel | e cannot demand benefits under
the Trusts without accepting all of their terns. |In making this
argunment, defendants rely on this Court’s decision in Jeanes V.
Arrow | nsurance Conpany, 16 Ariz. App. 589, 494 P.2d 1334 (1972).
There, we held that a passenger, who was a third-party beneficiary
of an insured’s autonobile liability policy, was bound by the
arbitration provision in the policy even though she was not a party
to the policy and had never personally agreed to submt to
arbitration. W expl ai ned:

The rights involved here were created by that

contract [the policy], and in order to accept

benefits under that contract she nust accept

and abide by the ternms of the contract.
ld. at 592, 494 P.2d at 1337.
114 Conceptually simlar to their third-party beneficiary
argunent is defendants’ equitable estoppel argunent.?® In the

arbitration context, a nonsignhatory to an agreenent requiring

arbitration may be estopped, that is, barred, from avoiding

Under both theories, the third-party beneficiary and the
party-to-be-estopped stand to benefit from the existence of the
contract containing the arbitration clause. Nevertheless, there
are differences between the two doctrines. “Under third-party
beneficiary theory, a court must |look to the intentions of the
parties at the tine the contract was executed. Under the equitable
estoppel theory, a court looks to the parties’ conduct after the
contract was executed. Thus, the snapshot [a court nust exam ne]
under equitable estoppel is nuch later in time than the snapshot
for third-party beneficiary analysis.” Bridas S.A P.1.C, 345 F. 3d
at 362, (citing E.l1. DuPont de Nenpburs & Co. v. Rhone Poul enc, 269
F.3d 187, 200 n. 7 (3rd Cr. 2001)).
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arbitration if that party is claimng or has received direct
benefits fromthe contract. See generally Int’| Paper Co., 206 F. 3d
at 418 (nonsignatory may not claim benefits from a contract and
si mul t aneously avoid its burdens); Am Bureau of Shipping v. Tencara
Ship Yard S.P. A, 170 F.3d 349, 353 (2d Cr. 1999)(party wll be
estopped from denying obligation to arbitrate when it receives
direct benefits fromcontract containing arbitration clause).
115 Thus, according to the defendants, whether pegged under
a third-party beneficiary or equitable estoppel theory, the end
result is the sane - Valerie and I sabelle are obligated to arbitrate
their clains. Defendants argue:

[ Val erie and | sabel l e] nowclaimentitlenent to

nmoney and benefits arising out of the Trust[s]

al l egedly m sappropriated by Appell ees

[Valerie and |sabelle] are bound to the terns

of the Trust[s] by equitable estoppel even

though they are non-signatories. St at ed

sinply, [Valerie and Isabelle] as . . . third-

party [beneficiaries] cannot pick and choose

bet ween paragraphs of the Trust agreenent and

seek to claimbenefits under one paragraph and

ignore the express arbitration requirenents of
a second par agr aph.

116 Under either theory, however, defendants face a
fundanental problem that defeats their demand for arbitration:
section 12-1501 required defendants to prove the existence of “a

provision in a witten contract to submt to arbitration.”



(enphasi s added). They failed to make this show ng because, as a
matter of law, the trusts at issue here were not contracts.

117 Arbitration is a creature of contract |aw. AT&T
Technol ogi es, Inc. v. Comruni cati ons Wrkers of Anmerica, 475 U. S.
643, 648 (1986); DuPont de Nenours and Co., 269 F.3d at 195. This
is clear from the very wording of our arbitration statute. | t
requires arbitration when there is a “witten agreenent to submt
any existing controversy to arbitration” or when there is a
“provision in a witten contract to submt to arbitration any
controversy thereafter arising. . . .” Consistent with the wording
of ARS8 12-1501, Arizona courts have recognized that the
fundanmental prerequisite to arbitration is the existence of an
actual agreenment or contract to arbitrate. See Broemmer v. Abortion
Servs. of Phoenix, 173 Ariz. 148, 150, 840 P.2d 1013, 1015 (1992)
(enforcability of agreenent to arbitrate determ ned by contract | aw
principles); Jeanes, 16 Ariz. App. at 592, 494 P.2d at 1337 (“rights
here i nvol ved wer e ‘created by t hat contract’”);
St evens/ Lei nweber/ Sullens, Inc. v. Holm Dev. & Mgnt., Inc., 165
Ariz. 25, 29-30, 795 P.2d 1308, 1312-1313 (App. 1990) (public policy
favoring arbitration presupposes existence of a valid agreenent to
arbitrate).

118 I n anot her context, we have recogni zed that an inter vivos
trust is not a contract. In Inre Naarden Trust, 195 Ariz. 526, 990

P.2d 1085 (App. 1999), a beneficiary of a living trust sued the



trustee for an accounting and other relief arising out of the
trustee’s all egedly i nproper actions. The trial court dism ssed the
beneficiary’ s clains, and the trustee sought an award of attorneys’
fees under AR S. 8§ 12-341.01(A)(2003), which allows a court to
award attorneys’ fees to a prevailing party in a contract action,
“express or inplied.” W affirnmed the trial court’s order denying
fees, holding “the duties of a trustee stemfromduties inplied by

law’ and the relationships that arise out of a trust “are not

contractual.” In Re Naarden Trust, 199 Ariz. at 530, 990 P.2d at
1089.
119 In so holding, we discussed the distinctions between a

trust and a contract. W explained that a beneficiary of a trust
receives a beneficial interest in trust property while the
beneficiary of a contract gains a personal claim against the
prom ssor. Moreover, a fiduciary relationship exists between a
trustee and a trust beneficiary while no such rel ati onship generally
exi sts between parties to a contract. Id. at 529, 990 P.2d at 1088.
Drawi ng on the Restatenent (Second) of Trusts (1959), we further
not ed:

Mor eover, the trustee’s fiduciary duties

“result fromthe trust relation, and are not

based upon an agreenent or contract, and are

enf or ceabl e even t hough t he trustee recei ved no

consideration.” [Id. 8§ 74 cnt. a]. See also id.

8 169 cnt. ¢ (the trustee’s duties “are not

contractual in nature”). This distinction is

clarified in the RESTATEMENT' s discussion of

the beneficiary s renedies. “A trustee who
fails to performhis duties . . . is not |liable
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to the beneficiary for breach of contract

The creation of a trust is conceived of as
a conveyance of the beneficial interest in the
trust property rather than as a contract.” |Id.
§ 197 cnt. b. Further, “[t]he trustee by
accepting the trust and agreeing to performhis

duties . . . does not make a contract to
performthe trust enforceable in an action at
[aw.” |d.

In Re Naarden Trust, 199 Ariz. at 529, 990 P.2d at 1088.

120 The | egal distinctions between a trust and a contract are
at the heart of why Valerie and I|sabelle cannot be required to
arbitrate their clains against the defendants. Arbitration rests
on an exchange of prom ses. Parties to a contract may decide to
exchange prom ses to substitute an arbitral for a judicial forum
Their agreenment to do so may end up binding (or benefitting)
nonsi gnatories. In contrast, a trust does not rest on an exchange
of prom ses. A trust nerely requires a trustor to transfer a
beneficial interest in property to a trustee who, under the trust
instrunment, relevant statutes and comon |aw, holds that interest
for the beneficiary. Id. at 530, 990 P.2d at 1089. The
“undert aki ng” between trustor and trustee “does not stem fromthe
prem se of nutual assent to an exchange of prom ses” and “is not
properly characterized as contractual.” [1d. That the defendants
have referred to the Trusts interchangeably as “agreenents” or
“contracts” does not change their basic nature.

121 d ossing over the distinctions between a contract and a

trust, the defendants rely on a nunber of cases where trust
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beneficiaries were required to arbitrate various disputes. Smth
Barney, Inc. v. Henry, 775 So.2d 722 (Mss. 2001), is illustrative
of the cases they cite. There, the plaintiff’s daughter opened two
securities accounts with a brokerage firm and signed client
agreenents which required all controversies arising out of or
relating to her accounts to be arbitrated. Id. at 724. \Wen the
daughter died, and pursuant to the terns of her will, the accounts
were transferred to a testanentary trust with the plaintiff as
beneficiary. 1d. The trustee of the trust, aided by the alleged
negligence of the brokerage firm dissipated the accounts. The
plaintiff sued the firm which noved to enforce the arbitration
provisions in the client agreenents. | d. Appl ying the Federa
Arbitration Act, the court found in favor of arbitration, holding
the client agreenents were by their terns binding upon the
daughter’s heirs and successors.’ |d. at 727.

122 Henry and the other cases like it cited by defendants are
di stingui shable. The arbitration clauses enforced in those cases
were contained in contracts the courts hel d bound the beneficiaries.
The arbitration clauses did not purport to require trust
beneficiaries to arbitrate internal trust disputes, which is what

t he defendants are seeking here.

"The Federal Arbitration Act also requires the existence of a
contract. Section 2 of the federal act provides that “[witten
arbitration agreenents] shal | be wvalid, i rrevocabl e, and
enf orceabl e, save upon such grounds as exist at law or in equity
for the revocation of any contract.” 9 U S.C. §8 2 (2003).
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123 The defendants also assert they are entitled to
arbitration because under Arizona law a trustee may consent to
arbitration. See AR S. 8§ 14-7233(C)(19) (2003), which states that
a trustee has power to settle a claim®by or against the trust by
conprom se, arbitration or otherwise . . . .” A though a trustee
may enter into an arbitration agreement, AR S. 8§ 14-7233(C) sinply
does not address whether a trust docunment containing an arbitration
cl ause that purports to bind trust beneficiaries is a contract under
A RS § 12-1501.

124 Finally, relying on Restatenment (Second) of Trusts § 37
(1959), defendants contend Valerie and Isabelle are required to
arbitrate their clainms because a trustor may create a trust
requiring arbitration. This section of the Restatenent generally
provides that a trustor nay reserve for hinself or create powers in
the trustee or others with respect to trust adm nistration. W can
see why a trustor creating an inter vivos trust mght wsh to
require arbitration of disputes involving the trust. “The primary
attraction of arbitration is an expeditious and i nexpensive net hod
of dispute resolution.” Rancho Pescado, Inc. v. Northwestern Mt ual
Life Ins. Co., 140 Ariz. 174, 182-83, 680 P.2d 1235, 1243-44 (App.
1984). Atrustor’'s right to reserve power over trust adm nistration
matters is not, however, absolute and a trustor of an inter vivos
trust may not unilaterally strip trust beneficiaries of their right

to access the courts absent their agreenent. “Al though it is
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comonly said that the law favors arbitration, it is nore accurate
to say that the law favors arbitration of disputes that the parties
have agreed to arbitrate.” S. Cal. Edison Co. v. Peabody W Coa
Co., 194 Ariz. 47, § 11, 977 P.2d 769, 773 (1999).

125 The trial court properly recogni zed the inter vivos trusts
created by Bert and Linda were not contracts. Consequently, A R S
§ 12-1501 was i napplicable and Valerie and | sabelle were not bound
by the arbitration clauses in the Trust docunents and Integrity
Agreenent.® The scope of our decisionis narrowand limted to the
enforceability of arbitration clauses against inter vivos trust
beneficiaries. Not hi ng prohibits the parties from agreeing to

arbitrate their existing disputes.

CONCLUSI ON
126 For the foregoing reasons, we affirmthe trial court’s
order denyi ng what was i n substance a notion to conpel arbitration.
W remand this matter to the trial court for further proceedings

consistent with this deci sion.

8val erie and l|sabelle have raised a nunber of alternative
grounds for wupholding the trial court’s decision. G ven our
resol ution of the defendants’ third-party beneficiary and equitable
est oppel argunments, we do not need to reach these issues.
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PATRI CI A K. NORRI' S, Acting Presiding Judge

CONCURRI NG:

JOHN C. GEMM LL, Judge

DONN KESSLER, Judge
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