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NORRI S Judge

11 This appeal arises out of a personal injury case filed
within the two-year statute of limtations by plaintiff-appellant
Brenda Pargnman agai nst Betty Vickers. Wen Pargman sued Vickers,

she did not know Vickers had di ed.



12 After expiration of the limtation period, Pargman filed
an anended conpl aint nam ng Vickers’ estate and sought to recover
agai nst the only assets of the estate, insurance proceeds avail abl e
under a policy issued to Vickers by the real party in interest,
Foundati on Reserve I nsurance Conpany. The trial court dism ssed
Pargman’ s anended conplaint, finding it tinme barred. The tria
court held the anended conplaint could not “relate back” to the
date of the original conplaint, under Rule 15(c) of the Arizona
Rul es of G vil Procedure, because the estate was not in existence
and could not have known about the action and Pargman’s m stake
before expiration of the time specified in that rule for such
noti ce and know edge.

13 The issue presented in this appeal is whether, under
t hese circunstances, an anended conplaint namng a decedent’s
estate may rel ate back to the date of the original conplaint that,
m st akenly, nanmed only the decedent as the defendant.

14 We hold that when, as here, a plaintiff m stakenly sues
a decedent and not the decedent’s estate and seeks to recover only
agai nst i nsurance proceeds, if the decedent’s insurer had notice of
the action and knowl edge of the plaintiff’s mstake within the
period specified by Rule 15(c), an anended conplaint will relate
back to the date of the original conplaint absent any prejudice to
the insurer and the estate, and assum ng the ot her requirenents of
Rul e 15(c) are net. Consequently, we reverse the trial court’s

j udgnent di sm ssing Pargnman’s case.



FACTS AND PROCEDURAL HI STORY

15 On March 18, 1997, Pargman and Vickers were involved in
an autonobile accident. At sone point in 1997 -- the record does
not reflect when -- Foundation, Vickers’ autonobile liability

insurer, received notice of the accident. Three nonths after the
accident, Vickers died fromunrel ated causes.

16 Unawar e that Vickers had died, Pargman filed a personal
injury lawsuit against her on March 5, 1999, before the two-year
statute of limtations for personal injury under Arizona Revised
Statutes (“A R S.”) section 12-542 (2003)! expired.? Pargnman then
had 120 days to serve Vickers with a summons and the conpl aint.
Ariz. R Gv. P. 4(i).

17 By letter dated March 25, 1999, Pargman’s attorney
notified Foundation’s adjuster of the lawsuit. The adjuster
requested a copy of the summons and conplaint. Pargman’s |awer
sent the adjuster a copy of the conplaint on April 28, 1999 and
al so advi sed the adj uster that he had been unable to | ocate Vickers
and requested her current address. In response, the adjuster
advi sed Pargman’s attorney that it had no know edge of Vickers

“wher eabout s.”

! We cite the current version of applicable statutes where
no revisions material to the deci sion have occurred.

2 Under AR S. 8§ 14-3802 (2003), the limtations period was
suspended during the four nonths follow ng Vickers’ death and so
was extended by that period of tine.
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18 Foundation then retained an attorney to look into the
matter for it. On June 2, 1999, Foundation’s attorney inforned
Pargman’ s | awyer that he had received a copy of Foundation' s file,
along with a copy of Pargman’s conplaint, stated that he too did
not know Vi ckers’ “whereabouts,” and asked for an opportunity to
file a responsive pleading before Pargman defaulted Vickers. On
June 11, 1999, Foundation’s adjuster informed Pargman’s attorney
that although it had not had any contact with Vickers, it had
| ear ned, but not confirnmed, “that perhaps she is deceased.” Three
days | ater, Foundation’s attorney wote Pargman’s | awyer and st ated
that “if and when appropriate service of process is affected on the
estate of Betty A Vickers . . . we will respond accordingly.”?

19 At that point, Pargman requested and received an

extension until Novenber 23, 1999 fromthe trial court to effect

service. In requesting the extension, Pargman advi sed the court
she had been unable to serve Vickers who “may . . . be deceased.”
110 Pargman attenpted to serve Vickers through publication

On Novenmber 1, 1999, she filed an Affidavit of Publication
reflecting conpletion of the publication process. On January 14,
2000, at Pargman’s request, the trial court continued the case on
the i nactive cal endar to May 9, 2000. I n obtaining this extension,

Pargman’ s | awyer informed the court that Vickers had been served by

3 Subsequently, the attorney representing Foundation al so
appeared on behalf of Vickers' estate.
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publication and that additional tinme was needed to either conplete
arbitration or obtain a default judgnent.

111 On January 21, 2000, the attorney retained by Foundati on
i nformed Pargman’s | awer that Vickers had died and, according to
the “records departnent for probate proceedings,” no probate had
been opened for her. The |awer gave Pargman’s attorney a copy of
Vi ckers’ death certificate and asserted Vickers’ death invalidated
t he service by publication.

112 On February 28, 2000, Pargnman fil ed an applicationin the
probate <court for the informal appointnent of a specia
admnistrator for Vickers’ estate who could accept service of
process. Over Foundation’s objection, the probate court appointed
a special adm nistrator who accepted service on My 24, 2000.
However, Foundation continued to pursue its objections to the
appoi ntnment of the special admnistrator and, ultimately, on
Cctober 17, 2000, the probate court vacated the admnistrator’s
appoi ntnent. The probate court nullified all of the actions taken
by the special adm nistrator that, accordingly, invalidated the
special adm nistrator’s acceptance of service.

113 On Novenber 6, 2000, Pargnman filed several notions that
collectively requested the court to maintain her personal injury
case on the inactive calendar so she could take steps in the

probate court to obtain appointnent of a personal representative



for Vickers'’ estate who could accept service.* Pargman al so
requested the court to allow her to anmend her conplaint to add
Vickers’ estate and/or the personal representative of Vickers

estate as a defendant and to extend tinme for conpletion of service.
After oral argunent, the trial court granted Pargnman’s notions,
continued the case on the inactive cal endar and al |l owed Pargman to
anend her conplaint to add Vickers’ estate as a defendant. Inits
ruling, the court noted that Foundation “had recei ved actual notice
of plaintiff’s claimshortly after the accident in 1997.”

114 On Novenber 22, 2000, Pargman filed a first anmended
conplaint, namng Vickers estate as a defendant. Her anended
conplaint asserted she had petitioned for the appointnent of a
personal representative for Vickers' estate “for the limted
pur pose of accepting service of process.” On May 9, 2001, the
probate court granted Pargman’s petition to open Vickers' estate
and subsequently appointed Pargnan as the estate' s personal
representative.

115 Pargman then waived service of process. Even though
Pargman had finally served Vickers' estate, her personal injury

case remai ned dormant for nost of the next year as the trial court

4 Most tort clainms survive the plaintiff’s death. A R S
§ 14-3110. However, section 14-3104 bars enforcenent of such a
cl ai m agai nst a decedent’s estate until a personal representative
is appointed to act on behalf of the estate (“[n]o proceeding to
enforce a claim against the estate . . . nay be revived or
commenced before appoi ntnment of a personal representative”).
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st ayed t he case because Foundati on had appeal ed t he probate court’s
May 2001 order.

116 On June 13, 2002, this court affirnmed the probate court’s
order appointing Pargman as the estate’ s personal representative.
In re Estate of Vickers, 1 CA-CV 01-0355 (Ariz. App. June 13, 2002)
(mem decision). In so doing, we rejected Foundation’ s argunent
t hat Pargman had waited too | ong before attenpting to open Vickers’
estate. Applying AR S. 8§ 14-3803(D)(2), we held the time limts
for presenting clains against an estate, A R S. 8§ 14-3803(A) and
(B), were inapplicable because Pargman was only seeking to recover
against the insurance proceeds available wunder Foundation’s

policy.® Pargman’s case against Vickers then returned to the trial

5 The probat e code establishes cut-off dates for presenting
claims against an estate. Under AR S. 8§ 14-3801(B)(2003), a
claimant nust present a claimwthin four nonths after notice to
present clains is published or within sixty days after delivery of
actual notice. Aclaimthat is not tinmely presented is barred. A
cl ai mant cannot, however, wait indefinitely for notice to be
publ i shed or ot herw se provided. Under AR S. 8 14-3803(A) (1), the
time limt for presenting clains against an estate is “[t]wo years
after the decedent’s death plus the tine remaining in the period
commenced by actual or published notice.” Section 14-3803(D)(2)
exenpts clainms made against an insurance policy protecting the
decedent from the tinme limt inposed by A RS § 14-3803(A).
Section 14-3803(D) states: “This section does not affect or prevent
any of the following: . . . to the limts of the insurance
protection only, any proceeding to establish liability of the
decedent or the personal representative for which he is protected
by liability insurance.” |In our previous nenorandum deci sion, we
expl ai ned:

The reason for such a provision is obvious.
Tort clainms filed against an estate under the
l[iability insurance exception do not affect
the interests of the beneficiaries under the
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court.
117 I n Novenber 2002, Foundation noved to dism ss Pargnan’s
amended conpl ai nt. It asserted that Pargman’s personal injury
claim-- now agai nst Vickers’ estate -- was tine barred and did not
“relate back” to the date of her original conplaint under Rule
15(c).
118 Rul e 15(c) allows a plaintiff to amend its conplaint to
change a defendant after the statute of Iimtations applicable to
the claim has run if the claim arises from the *“conduct,
transaction, or occurrence” set out in the original conplaint, the
claimis filed within the limtation period plus the period for
service of the sumons and original conplaint, the party to be
brought in has received sufficient notice of the institution of the
action so as not to be prejudiced in defending against the claim
and knew or shoul d have known that but for a m stake concerning its
identity, the plaintiff would have sued it. In pertinent part,
Rul e 15(c)® states:

Whenever the claimor defense asserted in the

anended pleading arose out of the conduct,

transaction, or occurrence set forth or

attenpted to be set forth in the original
pl eadi ng, the anendnent relates back to the

estate and thus present no obstacle to an
orderly and exact admnistration of the
est at e.

In re Estate of Vickers, 1 CA-Cv 01-0355 slip. op. at ¢ 15
(citations omtted).

6 Arizona’s Rule 15(c) is nodeled on its federa
counterpart.



date of the original pleading. An anmendnent
changing the party against whomthe claimis
asserted relates back if the foregoing
provision is satisfied and, within the period
provided by law for comrencing the action
against the party to be brought in by
amendnent, plus the period provided by Rule
4(1) for service of the sunmons and conpl ai nt,
the party to be brought in by anmendnent,
(1) has received such notice of t he
institution of the action that the party wll
not be prejudiced in maintaining a defense on
the nmerits, and (2) knew or shoul d have known
that, but for a mstake concerning the
identity of the proper party, the action would
have been brought against the party.

119 Foundation contended, first, the two-year limtation
period for personal injury clainms expired no later than July 21,
1999, 7 and, second, Pargman’s Novenber 22, 2000 anended conpl ai nt
could not relate back because the estate did not conme into
exi stence until May 2001 and, therefore, it coul d not have received
notice of the action and know edge that but for a mstake it would
have been sued within the period prescribed by Rule 15(c).

120 The trial court granted Foundation’s notion to dismss,
reasoni ng:

The key issue here is whether “the party to be
brought in by the anmendnent . . . knew or

! Foundation determ ned the July 21, 1999 date as foll ows:
t he acci dent occurred on March 18, 1997; three nonths and two days
of the two-year limtation period had expired when Vickers died on
June 21, 1997; the remaining limtation period (not quite 21
nmont hs) was suspended under state law, AR S. 8§ 14-3802, for four
mont hs; the remainder of the limtation period began to run at the
end of the four nonth suspension period; and, therefore, the
l[imtation period expired no |ater than July 21, 1999.

9



should have known that, but for a m stake

concerning the identity of the proper party,

t he acti on woul d have been brought agai nst the

party.” Ariz. R Cv. P. 15(c). | f that

gquestion is answered in the affirmative, the

amendnent rel ates back and this notion should

be deni ed.

But the answer is not in the affirmative.

There is no evidence in this record that “the

party to be brought in” knew that Pargnman had

erroneously naned Vickers and not her estate.
121 The court entered judgnent di sm ssing Pargnan’s case with
prejudi ce. Pargnman tinely appeal ed. W have jurisdiction pursuant
to ARS. 8§ 12-2101(B)(2003).

DI SCUSSI ON

122 The sole issue in this appeal is whether, under Rule
15(c), an anendnent adding a decedent’s estate as a party to an
action filed after expiration of the applicable limtation period
may relate back to the date of the original conplaint that, by
m st ake, naned only the decedent. The trial court found there
could be no relation back because the party to be brought in -
Vi ckers’ estate — could not have had notice of Pargman’s acti on and
know edge of her mi stake within the tine period specified under the
rule. Because resolution of this issue presents an interpretation
of a rule of procedure and, thus, presents an issue of |law, we
decide it de novo. Geenwald v. Ford Mtor Co., 196 Ariz. 123,
124, 1 4, 993 P.2d 1087, 1088 (App. 1999).

123 Rule 15 permts anendnments in order to give parties an
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opportunity to adjudicate the nerits of a claim E.g. Cagle v.
Carr, 101 Ariz. 225, 418 P.2d 381 (1966) (“[a]nmendnents to
pl eadi ngs shoul d be granted with great liberality so that cases may
be decided on nerits rather than on nere technicalities.”). The
rel ati on back doctrine under Rule 15(c) balances a plaintiff’'s
right to a hearing on the nmerits of a claimdespite procedural or
technical difficulties with a defendant’s right to be protected
fromstale clains and the attendant uncertainty they cause. See
Ritchie v. G and Canyon Scenic Rides, 165 Ariz. 460, 464, 799 P.2d
801, 805 (1990).8 1In the context of adding or changing a party,
the doctrine protects the to-be-added defendant by barring its
addition wunless the plaintiff proves notice, know edge and

timeliness.

8 In Ritchie, our suprene court explained that the
“legitimate purposes” of statutes of limtations are:

(1) to protect defendants from stale clains,
see Brooks v. Southern Pacific Co., 105 Ariz.
442, 444, 466 P.2d 736, 738 (1970) (pursuit of
a claim after an unreasonable anount of tine
may be thwarted when evidence nay have been
| ost or witnesses’ nenories have faded); (2)
to protect defendants from insecurity -
econom c, psychological, or both; Coment,
Devel opnment s in the Law St at utes of
Limtations, 63 HARV. L. REV. 1177, 1185
(1950) (‘there conmes a tinme when he ought to
be secure in his reasonabl e expectation that
the slate has been w ped clean of ancient
obligations’); and (3) to protect courts from
t he burden of stale clains.

165 Ariz. at 464, 799 P.2d at 805 (selected internal citations
omtted).
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124 First, the plaintiff nust show that the party “to be
brought” in received “[n]otice that the action has been filed” so
that it wll not be prejudiced in maintaining a defense on the
merits. Id. at 465, 799 P.2d at 806. The notice requirement is
designed to deal with the dangers posed by stale clains.

125 Second, the plaintiff nust show that the to-be-naned
def endant knew or shoul d have known that the plaintiff would have
sued it but for a m stake. Thi s know edge requirenent “insures
that the new defendant knew its joinder was a distinct

possibility.” James W Moore, et al., More's Federal Practice 8§
15.19 [3][d], at 15-91 (3d ed. 2004). This requirenent excludes
fromrel ation back tactical or strategic, decisions regardi ng whom
to sue, although erroneous. O Keefe v. Genke, 170 Ariz. 460, 465,
825 P.2d 985, 990 (App. 1992). The know edge requirenent
effectuates a party’ s right to know whether it is going to be free
fromthe risks of litigation

126 Third, the plaintiff nust show that the to-be-added
def endant received the required notice and know edge within the
original limtation period plus the tinme allowed for service of
process. This tineliness requirenent further protects a defendant
from stale clains and insecurity by subjecting the notice and

know edge requirenents to a cut-off date.

127 Only if these prerequisites are satisfied, and only if

12



the claim against the party to be brought in neets the |ast
requirenent of the rule, that the claim arose out of the sane
conduct, transaction or occurrence alleged in the original
conpl aint, may an anendnent changing a party rel ate back

128 Here, the transactional requirenent was never at issue.
VWhat was in dispute was whether Vickers’ estate had notice of
Pargman’ s action and know edge of her m stake in serving Vickers
and not her estate before the limtation period and tinme for
service had expired. Foundation argues, and the trial court
agreed, that the estate, through its personal representative, could
not have received such notice and know edge because the personal
representative was not appointed by the probate court until My
2001, after the tinme specified by the rule had run. The flaw in
Foundation’s argunent is that Foundation had notice of Pargman’s
action and knowl edge of her m stake within the tinme prescribed by
the rule and, under well-established principles, its notice and
know edge could be inputed to Vickers' estate.

129 Under certain circunstances, notice and knowl edge may be
inmputed froman original defendant to a new defendant. This may
happen when there is an “identity of interest” between the two. As
we explained in Ellman Land Corp. v. Maricopa County, 180 Ariz.
331, 338, 884 P.2d 217, 224 (App. 1994), tinely service on an
original defendant may provide tinely, inputed, or constructive

notice on a new defendant. Courts are “particularly anmenable” to

13



i nmputing notice when the new and original defendants share an
identity of interest, such that they “are so closely related in
their busi ness operations or other activities that the institution
of an acti on agai nst one serves to provide notice of the litigation
to the other.” 1d. at 338, 884 P.2d at 225 n. 9. Notice nmay al so
be inmputed when the new and original defendants share the sane
attorney. 1d.

130 The rel ati onshi p needed to establish identity of interest
for notice and know edge under Rule 15(c) varies depending on the
underlying facts. 6A Charles Alan Wight, et al., Federal Practice
and Procedure § 1499, at 147 (1990). Identity of interest has been
found between a corporate parent and its wholly owned subsidiary,
and bet ween past and present forns of the sane busi ness enterprise.
ld. at 147, 150. W have found an identity of interest between a
county and a county assessor in a case where a taxpayer chall enged
a county assessor’s real property valuation and sued the assessor
when it shoul d have sued the county. ElInman, 180 Ariz. at 338, 884
P.2d at 224. The assessor “was the very officer whose deci si on was
the subject of the conplaint” and had “particular reason to

appreciate the conplaint’s significance and to relay it to the

proper official for handling in preparation of a defense.” |Id.
131 O her rel ationships may give rise to i nputation of notice
and know edge for purposes of relation back. Courts have

recogni zed t hat where the to-be-added defendant’s liability insurer

14



had notice of the plaintiff’s action and knew that but for a
m stake the plaintiff would have sued its insured, the insurer’s
noti ce and knowl edge will be inputed to the defendant insured.
132 Smth v. TW Services, Inc., 142 F.R D. 144 (MD. Tenn
1991), is one such case. There, the plaintiff filed a slip and
fall action agai nst a restaurant |icensor when the party she should
have sued was the owner and operator of the restaurant, |icensee.
Id. at 145. Before filing the case, the plaintiff submtted her
claim to the licensee’s insurance carrier. | d. After the
[imtation period had expired, the plaintiff noved to add the
| icensee as a defendant. Id. at 146. The court held that the
insurer’s notice of the action and know edge of the plaintiff’s
m stake could be inmputed to the Iicensee. 1d. at 149. D scussing
the notice requirenment of Rule 15(c) of the Federal Rules of G vil
Procedure which is identical to the notice requirenent under our
Rul e 15(c), the court stated:

[T]he second . . . requirenent clearly

obligates the plaintiff to provide only such
notice sufficient to prevent prejudice in the

mai nt enance of a defense. Intuitively, there
is little prejudice to a defendant when his
own liability insurer, who wll likely be

heavily involved in the defense, has notice of
a suit within the limtations. [The carrier]
had full authority to investigate and settle
the claim and would play a key role in the
inpending litigation. This is not a so-called
‘identity of interest’ case, but there is
still a substantial unity of interest between
[the insurer] and [the insured] with respect
to this litigation. Finally, [the insured]
has neither alleged nor established any
prejudice it mght suffer in defending this
Suit.

15



| d.

133 A simlar situation was presented in Lagana v. Toyof uk

Kaiun, KK, 124 F.R D. 555 (S.D.N. Y. 1989). The plaintiffs, al

| ongshorenen, were injured unl oadi ng a ship. Laguna, 124 F.R D. at
556. At the tinme of the accident, the original defendant was the
regi stered owner of the ship. I1d. However, the registered owner
had chartered the ship to another entity and that entity becane the
owner “pro hac vice” of the ship and responsi ble for her operation.
Id. The plaintiffs failed to sue the pro hac vice owner of the
ship wthinthe l[imtation period. 1d. The liability insurer for
the original defendant was also the liability insurer for the pro
hac vice owner and had recei ved notice of the litigation within the
period prescribed under Federal Rule 15(c). The insurer retained
alawfirmto represent the regi stered owner whi ch recogni zed t hat
the plaintiffs had failed to nanme the pro hac vice owner. |d. at
556- 57. By the time the plaintiffs attenpted to anend their
conplaint to add the proper defendant, the limtation period had
expired. ld. at 557. Neverthel ess, the court held that the
amended conplaint related back under Rule 15(c). Id. at 558-59.
The court inputed to the pro hac vice owner the notice and
know edge recei ved by the insurer and the attorneys retai ned by the
insurer, findinginputation consistent with the policies underlying

Rule 15(c). I1d. at 558. See also Korn v. Royal Caribbean Cruise

16



Line, Inc., 724 F.2d 1397 (9th G r. 1984) (tinely notice to insurer
of new defendant inadvertently omtted from conplaint was wth
sufficient notice to new defendant that it would not be prejudiced
in defending action on the nerits); Red Arrow Stables, Ltd. wv.
Vel asquez, 725 N.E.2d 110 (Ind. C. App. 2000) (timely notice of
| awsuit to insurer was constructive notice to insured for relation
back; insurer was entitled to investigate claimand had right and
duty to defend).

134 The approach taken by the court in Smth and cases |ike
it has been applied by courts when call ed upon to deci de whet her an
anended conplaint may relate back to the date of the origina
conplaint that, by m stake, named only the decedent. Courts have
held that an anmendnent to add an estate as a new party nay rel ate
back to the date of the original conplaint when the assets of the
estate are liability insurance proceeds and the i nsurer had notice
of the action and know edge of the plaintiff’s m stake in suing the
i nsured decedent within the tinme prescribed by the rel ation back
rule. These courts have recognized that, as a practical matter,
the insurer is the real party in interest and unless it or the
estate is prejudiced by the anmendnent, there is no unfairness in
all ow ng rel ati on back

135 For exanple, in Hamlton v. Blackman, 915 P.2d 1210
(Al aska 1996), the plaintiffs were involved in a car accident. The

driver of the other car died in the accident. Ham | ton, 915 P.2d
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at 1216. The plaintiffs submtted their claimto the driver’s
l[iability insurer. Before their claim becane tine barred, the
plaintiff sued the deceased driver and served the driver’'s wfe as
the estate’s personal representative, even though she had never
been appointed to act in that capacity. 1d. at 1212. The ori gi nal
def endant, the deceased driver (represented by a law firmretained
by the insurer), noved to dism ss asserting that the plaintiffs had
failed to sue the proper party, the estate. I1d. The trial court
agreed and di sm ssed the case.
136 The Al aska Suprene Court reversed. ld. at 1218. | t
found that the plaintiffs were entitled to petition the probate
court for the appointnent of a personal representative and to nove
to anend their conplaint to add the estate, assum ng the rel ation
back requirenments governing Al aska Cvil Rule 15(c) (which were
identical to Arizona Rule 15(c)) were satisfied. 1d. Explaining
that the “touchstone” of the relation back doctrine was fairness,
the court noted that it appeared that the driver’'s insurer had
actual notice and know edge of the | awsuit and that, consequently,
the rel ation back requirenments were net:

It is the Estate of WIIliam Bl acknon, not

State Farm that [plaintiffs] will seek to

bring into the case when they sue the estate’s

personal representative. As the estate has

not yet been opened it could not have notice

of the claimagainst it; it would therefore be

i npossible to satisfy the literal ternms of

Cvil Rule 15(c). However, State Farmis the

only entity wth exposure for damages

liability as aresult of [plaintiffs’] action.
Under these circunstances, actual notice to

18



State Farm suffices to neet the notice
requirenents of Cvil Rule 15(c).

ld. at 1218 n. 12.
137 In Craig v. Ludy, 976 P.2d 1248 (Wash. C. App. 1999),
the court was faced with a situation simlar to that presented in
Ham [ton. The plaintiffs had sued the defendant, unaware he had
died. Craig, 976 P.2d at 1250. The trial court denied a notion
filed by the plaintiffs to add the defendant’s estate as a party,
hol ding the anmendnment would not relate back. I d. The court
expl ained the critical issue was whet her the decedent’s estate “had
notice of the action and knew or should have known it woul d have
been naned as a defendant but for the [plaintiffs’] mstake.” Id.
at 1251. The court inputed the defendant’s insurer’s notice and
knowl edge to the estate and found in favor of relation back:

In this case,[the decedent def endant’ s

insurer] certainly had notice of this action.

Presumabl y, counsel retained by the insurer to

represent its insured would be required to

defend the suit regardl ess of whether M. Ludy

were alive or dead. Counsel has not alleged

t he anmendnment woul d cause any prejudice to the

insurer or to M. Ludy' s estate. There thus

was a sufficient community of interest that

notice of the action may be inputed to the

est at e. Finally, the estate (through its

insurer) knew that, but for the [plaintiffs’]

m st ake, the action would have been brought

against it. Al the requirenents of CR 15(c)

are satisfied.
ld. (footnote omtted).

138 Q her jurisdictions have al so recogni zed that an anended
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conplaint adding or substituting the decedent’s estate for the
decedent wll relate back where the plaintiffs were seeking
i nsurance proceeds and the insurer had actual notice and know edge
of the suit within the required tine frane. See Ind. Farnmers
Mutual Ins. Co. v. Richie, 707 N E. . 2d 992 (Ind. 1999); Macias V.
Jaranillo, 11 P.3d 153 (N M Ct. App. 2000).

139 The approach to relation back taken in the cases
di scussed above is consistent with Arizona’s view of the intent and
purpose of relation back. W apply that approach here. Pargman
sued Vickers by m stake, unaware she had died. Wthin the tine
specified under Rule 15(c), Foundation knew of Pargnman’s | awsuit
and that Pargman had m stakenly sued Vickers when she shoul d have
sued Vickers' estate.?® The trial court should have inputed
Foundation’s notice and knowl edge to Vickers’' estate.

140 Al'l owi ng Vickers’' estate to be brought into the case will
not change Foundation’s defense obligations under its policy. It
woul d have been required to defend Vickers had she not died. Nor
will it change Foundation’ s indemity obligations. Although, in

order to pursue her claim Pargman was required to nanme Vickers

9 In granting Foundation’s notion to dismss, the tria
court also stated that there was not “even evidence that Vickers
i nsurance carrier knew of the error, although it nmust be noted that
Foundation was not the ‘party to be brought in.’” The record
presented to the trial court, however, shows that Foundation's
| awyer and adj uster knew before July 21, 1999, of Pargman’s | awsuit
and the necessity of suing Vicker’'s estate. See Y 8 and note 5
supr a.
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estate, the substance of the anended conplaint effected no rea

change as Pargman’s cl ai mremai ned the sane.

141 The approach we adopt to relation back does not, we
enphasi ze, transform an insurer into an agent for service of
process or allowan injured person to bring a direct acti on agai nst
an insurer.?t0 W are dealing with the notice and know edge
requi renents of Rule 15(c) and whether, on the facts before us,
they were net for purposes of relation back. W hold they were.

142 We acknowl edge that other courts have refused to all ow
relation back in circunstances simlar to those presented here.
See Parker v. Breckin, 620 A 2d 229 (Del. 1993); Gailor v. Al sabi,
990 S.W2d 597 (Ky. 1999). The results reached in these cases
reflect a strict and narrow application of the relation back
doctrine. Such a constructionis at odds with the renedi al purpose
of Rule 15(c) and the liberal construction we give to rel ation back
in Arizona. See Ritchie, 165 Ariz. at 467, 799 P.2d at 808

Ell man, 180 Ariz. at 340, 884 P.2d at 226.%

10 Arizona follows the general rule that, in the absence of
a contractual or statutory provision to the contrary, an injured
person has no direct cause of action against a tortfeasor’s
i nsurance conpany. Mari copa County v. Barfield, 206 Ariz. 109,
113, T 13, 75 P.3d 714 (App. 2003).

1 Citing O Keefe v. Genke, 170 Ariz. 460, 825 P.2d 985
(App. 1992), Foundation argues Pargman’s failure to nanme Vickers’
estate is not the type of m stake that qualifies for rel ati on back.
The m st ake nade by Pargman here was not the result of a tactical,
strategic decision. Par gman thought she had sued the right
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CONCLUSI ON

143 Wen, as here, a plaintiff files a conplaint and
m st akenly nanes a deceased defendant instead of the decedent’s
estate and, when, as here, the assets of the estate consist of
l[tability insurance proceeds and the insurer had notice of the
plaintiff’s action and know edge of the plaintiff’s mstake within
the period prescribed by Rule 15(c), an anmended conpl aint nam ng
the estate will relate back to the date of the original conplaint
provided there is no prejudice to the insurer and the estate and
the other requirenents of Rule 15(c) are satisfied.

144 The judgnent dism ssing Pargman’s action is reversed.
This matter is renmanded to the trial court for further proceedi ngs

consistent with this deci sion.

PATRICIA K. NORRI'S, Judge

CONCURRI NG

LAWRENCE F. W NTHROP, Presiding Judge

JEFFERSON L. LANKFORD, Judge

defendant. She did not realize, however, that Vickers had di ed.
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