IN THE COURT OF APPEALS
STATE OF ARI ZONA
D VI SI ON ONE

STATE OF ARI ZONA, ex rel.
MATTHEW J. SM TH, Mbhave County
Att or ney,

) 1 CA-SA 04-0180
)
)  DEPARTMENT D
)
Petitioner, ) OPI NI ON
)
V. g Filed 10-14-04
THE HONORABLE STEVEN F. CONN, )
Judge of the SUPERI OR COURT OF )
THE STATE OF ARI ZONA, in and for )
t he County of MOHAVE, )
)
Respondent Judge, )
)
PHI LLI P WAYNE TI NNELL, )
)
)
)

Real Party in Interest.

Appeal fromthe Superior Court of Mhave County
Cause No. CR 2004-0214
The Honorabl e Steven F. Conn, Judge

JURI SDI CTlI ON ACCEPTED; RELI EF GRANTED

Matthew J. Sm th, Mhave County Attorney Ki ngman
By Gregory A. McPhillips, Deputy County Attorney
Attorneys for Petitioner

Dana P. H avac, Mhave County Public Defender Ki ngman
By Jill L. Evans, Deputy Public Defender
Attorneys for Real Party in Interest

THOMPS ON, Presiding Judge
11 Petitioner State of Arizona brings this special actionto

chal l enge the trial court’s order denying the state’s notion to add



an al |l egation of aggravating factors to the indictnment and request
for jury trial. According to the trial court, Blakely v.
Washi ngton, 124 S. C. 2531 (2004), as applied to the Arizona
statutory schenme, prohibits the inposition of an aggravated
sentence, and there is no nechani smfor inposing a sentence greater
than the presunptive. For the foll ow ng reasons, we accept speci al
action jurisdiction and grant relief.
FACTUAL AND PROCEDURAL HI STORY

12 In February 2004, real party in interest Phillip Wyne
Tinnell (defendant) was indicted for aggravated assault, a class 3
fel ony; aggravated assault, a class 4 felony; and attenpted first-
degree nurder, a class 2 felony. On July 15, 2004, the state filed
a notion to add an al |l egation of aggravating factors as an addendum
to the indictment, an addendum to the indictnment (aggravating
factors), and a request for jury trial. The state alleged el even
aggravating factors. On July 19, 2004, the trial court denied the
state’s notions, explaining:

The Court is taking the position, as it

believes are nost judges, prosecutors and

defense attorneys throughout the state, that

“the prescribed statutory maxi munf in Arizona

woul d refer to the presunptive sentence. The

Court believes that Bl akely does not purport

to rewite existing sentencing statutes. The

Court believes that it instead purports to

invalidate certain portions of sentencing

schenmes w t hout necessarily defining with what

they should be replaced. [Arizona Revised

Statutes (A RS.) § 13-702(B) (Supp. 2003)]

provi des that a sentence nay be increased only

if the aggravating circunstances alleged are

2



found to be true by the trial judge. The

Court believes that unti | the Arizona
| egi sl ature enacts legislation changing this
statute, whi ch has essentially been

i nval i dated by Bl akel y, there exists no avenue

for the inposition of an aggravated sentence

in Arizona wunless it is based upon a

defendant’s prior convictions or unless the

def endant has waived the right to have a jury

determ nation of aggravating factors.
Thi s special action foll owed.

JURI SDI CTl ON

13 The acceptance of jurisdiction in a special action is
di scretionary. King v. Superior Court, 138 Ariz. 147, 149, 673
P.2d 787, 789 (1993) (citations omtted). W nay accept special
action jurisdiction when there is no other neans of obtaining
justice, id. (citing Nataros v. Superior Court of Maricopa County,
113 Ariz. 498, 557 P.2d 1055 (1976)), or where the issue is one of
statew de i nportance, Citizens C ean Elections Conminv. Mers, 196
Ariz. 516, 517, 1 P.3d 706, 707 (2000). In addition, if the issue
presented is “a clear issue of law’ that is |ikely to recur, we can
accept special action jurisdictionto resolve the issue and prevent
unnecessary cost and delay to other litigants. Sumerfield v.
Superior Court, 144 Ariz. 467, 469-70, 698 P.2d 712, 714-15 (1985)
(citation omtted) (accepting special action jurisdiction to
determ ne whether parents of a viable fetus that was stillborn as

a result of nedical mal practice can maintain wongful death suit).

The i ssue presented here arises out of a change in the | aw effected



in Blakely and is one of first inpression and statew de i nportance.
Because the issue is likely to recur, and the outcone will have a
W despread effect on nmany cases, we accept special action
jurisdiction.
DI SCUSSI ON

14 In Blakely, the United States Suprene Court held that,
absent additional findings, a guilty verdict authorizes no nore
than the presunptive sentence for the conviction. 124 S. . at
2537. The “statutory maxi munf sentence that a trial judge can
i npose is determ ned “solely on the basis of the facts reflected in
the jury verdict or adnmitted by the defendant.” 1d. (citation
omtted). The “statutory maxi muni is not the maxi numsentence t hat
atrial judge may inpose after finding additional facts but rather
the maxi mum sentence that the trial judge can inpose wthout
additional findings. 1d. Blakely holds that the constitutiona
right totrial by jury entitles a defendant to a jury determ nation

of “all facts legally essential to the punishnent.” 1d. at 2543.
15 In this case, the state asserts that the trial court
erred in denying the state’s notion to add an allegation of
aggravating factors to the indictnent and request for jury trial
because a jury nust determ ne aggravating factors after Bl akely.
Def endant agr ees. The trial court, however, determ ned that

Bl akely essentially invalidated Arizona's statutory schene for

I nposi ng aggravat ed sentences unl ess a defendant waives a right to
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ajury trial on aggravating factors. According to the trial court,
until the legislature enacts newlegislation, thereis no statutory
authority to aggravate a sentence. W have accepted special action
jurisdiction to resolve this issue.
16 The current version of AR S. §8 13-702(B) allows a tri al
judge to inpose an aggravated or mtigated sentence:
The upper or lower terminposed pursuant

to § 13-604, 13-604.01, 13-604.02, 13-702.01

or 13-710 or subsection A of this section my

be inposed only if the circunstances all eged

to be in aggravation or mtigation of the

crinme are found to be true by the trial judge

on any evidence or information introduced or

submtted to the court before sentencing or

any evidence previously heard by the judge at

the trial, and factual findings and reasons in

support of such findings are set forth on the

record at the tine of sentencing.
W have a duty to construe a statute to be constitutional if
possi ble. Blake v. Schwartz, 202 Ariz. 120, 122, T 10, 42 P. 3d 6,
8 (App. 2002) (citations omtted). We disagree with the tria
court’s conclusion that A RS 8§ 13-702(B) is invalid after
Bl akely. That AR S. 8§ 13-702(B) requires a trial judge to find
aggravating factors does not nean that, post-Bl akely, juries cannot
do so without a |l egislative change to the statute.
17 There is nothing in the plain | anguage of AR S. § 13-
702(B) that prohibits a trial court from submtting aggravating
factors to the jury. Moreover, nothing in AR S § 13-702(B)
prevents a jury from finding aggravating factors. Once a jury

finds an aggravating factor, Blakely is satisfied, and AR S. § 13-
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702(B) allows a trial judge to i npose an aggravated sentence after
consideration of the factors enunerated in AR S. 8§ 13-702.

18 Arizona | aw has | ong recognized the state’'s ability to
give pretrial notice of factors that could enhance a defendant’s
sentence. In State v. Waggoner, four days before trial, the state
filed an allegation under A RS § 13-604.01 (now AR S § 13-
604. 02 (2001)) that the defendant committed the offense while on
parol e, which would have nmandated a prison term 144 Ariz. 237

238, 697 P.2d 320, 321 (1985). The defendant argued that tinely
pretrial notice of such an allegation was required and that such
notice nust conply with Arizona Rule of Crim nal Procedure 16.1(b),

which requires all notions to be nmade no later than twenty days

before trial. I1d. The trial court ultimately found the allegation
to be true and sentenced the defendant accordingly. 1d.
19 The suprene court found that “[a]lthough parol e or other

rel ease status under AR S. 8§ 13-604.01 is ‘in the nature of an
aggravating circunstance’ . . .. A defendant nust know t he extent
of potential punishnment he faces before he can ever deci de whet her
to enter a guilty plea to the charge.” 1d. at 238-39, 697 P.2d
321-22 (quoting State v. Turner, 141 Ariz. 470, 475, 687 P.2d 1225,
1230 (1984)). In addition, a defendant shoul d know the full extent
of potential punishnment before trial. 1d. at 239, 697 P.2d at 322
(quoting State v. Rodgers, 134 Ariz. 296, 306, 655 P.2d 1348, 1358

(App. 1982)). The Waggoner court held that “a defendant nust



receive notice before trial commences that the state intends to
all ege his rel ease status to enhance puni shnent pursuant to AR S.
§ 13-604.01.” | d. I n WAggoner, the indictnment referenced the
correct statute, and docunents filed nore than twenty days before

the original trial date gave the defendant notice that the state

intended to allege his parole status. 1d. The court found such
notice sufficient. Id.
7110 As in Waggoner, the state here seeks to give notice of

al | egations of aggravating factors that could i ncrease defendant’s
sentence by anending the indictnent to allege such factors.
Waggoner dictates that the state can give such notice before trial.
Mor eover, nothing in Blakely prevents the state fromsinply giving
notice of what it intends to allege and prove at trial. Defendant
does not assert that this matter nust go to a grand jury for a
pr obabl e cause finding. As noted, defendant agrees that the
procedure of utilizing a notice of aggravators is acceptable. 1In
a prior decision, after Apprendi v. New Jersey, 530 U S. 466
(2000), Division Two of this court held that aggravators that are
now t he functional equivalent of elenents "need not be alleged in
the charging docunent provided that the notice . . . given the
def endant conports with Arizona's traditional notice requirenments
for alleging sentence enhancenents.” State v. N chols, 201 Ariz.
234, 238, § 15, 33 P.3d 1172, 1176 (App. 2001). Such is consistent

with Apprendi’s holding that the Fourteenth Amendnent “has not,



however, been construed to include the Fifth Amendnent right to
‘presentnent or indictnent of a Gand Jury.’” 530 U. S. at 477 n. 3;
see also State v. Scott, 177 Ariz. 131, 141, 865 P.2d 792, 802
(1993) (citing State v. Richnmond, 136 Ariz. 312, 316, 666 P.2d 57,
61 (1983)) (Arizona has history of not requiring “that a def endant
be advised in the indictnent or information of the statutory
penalty”).
111 In Harris v. United States, the United States Suprene
Court held that the Constitution permts a trial judge to find
facts that “give rise to the mninmunf sentence but noted that
Apprendi said that any fact extending the
defendant’s sentence beyond the maximum
authorized by the jury’'s verdict would have
been considered an elenent of an aggravated
crime - - and thus the domain of the jury - -
by those who franed the Bill of R ghts.
536 U. S. 545, 557, 568-69 (2002). Once a trial judge sentences a

defendant to a mandatory mninmum a jury has “already [] found al

the facts necessary to authorize the Governnent to inpose the

sentence” w thout seeking further authorization fromthe jury. 1d.
at 565.
112 The notice the state seeks to give here regarding

aggravating factors i s necessary to both put defendant on notice of
t he maxi num sentence he may receive and to allow the jury to
consider those factors so that, in the event of conviction, the
trial judge may inpose a sentence that conplies with both Bl akely
and AR S § 13-702. The state will then be able to introduce
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evi dence of any alleged factors to the jury. It wll be up to the
jury to determ ne whet her the state has proven t he exi stence of any
al | eged aggravating factor. If the jury does so, it wll have
found the facts necessary to allow the trial judge to inpose an
aggravat ed sentence under AR S. 8§ 13-702(B). Once authorized to
sentence within the statutory range for aggravated sentences, the
facts “legally essential to the punishnment” have been found.
Bl akely, 124 S. . at 2543. O her factors in aggravation or
mtigation may then be consi dered.
113 The United States Suprene Court stated in Harris:

Yet not all facts affecting the defendant’s

puni shmrent are el enents. After the accused is

convicted, the judge may inpose a sentence

within a range provided by statute, basing it

on various facts relating to the defendant and

t he manner in which the of fense was comm tted.

Though these facts may have a substanti al

i npact on the sentence, they are not el enents

and thus are not subject to the Constitution’s

i ndictnment, jury, and proof requirenents.
536 U.S. at 549; Jones v. United States, 526 U S. 227, 248 (1999)
(“It is not, of course, that anyone today would claimthat every
fact wth a bearing on sentencing nust be found by a jury[.]”). |If
the jury convicts defendant but does not nake the necessary factual
findings to support an aggravated sentence, the trial judge can
i npose no nore than the presunptive sentence.
114 W note that, while no rule or statute specifically
authorizes a pretrial allegation of aggravating factors, the

Waggoner court permtted the procedure sought to be foll owed here
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so that notice conporting with due process could be given. State
v. Goss, 201 Ariz. 41, 31 P.3d 815 (App. 2001), is also
i nstructive. W held that an allegation that the defendant
commtted an offense while on bail for another offense nust be
tried to a jury. 1d. at 44, § 9, 31 P.3d at 818. Notwi thstandi ng
that A RS 8§ 13-604(P) required such an allegation to be
determ ned by the court, we remanded for trial on the enhancenent
issue. Id. at 47, § 26, 31 P.3d at 821; see also Nichols, 201 Ari z.
234, 33 P.3d 1172 (notice of enhancenent allegation required and
jury trial afforded); Aragon v. WI kinson (State), 1 CA-SA 04-0183
(Ariz. App. Sept. 21, 2004) (authorizing jury trial on facts
all eged in aggravation). Blakely contenplates that at |east sone
facts relevant to punishnent will go to the jury. 124 S. . at
2541. In responding to Justice Breyer’s concern that Apprendi
prej udi ces defendants who plead guilty by depriving them of the
opportunity to argue sentencing factors to a judge, Blakely notes
t hat

not hi ng prevents a defendant fromwaiving his

Apprendi rights. Wen a defendant pleads

guilty, the State is free to seek judicial

sent ence enhancenents so | ong as the def endant

either stipulates to the relevant facts or

consents to judicial factfindi ng. | f

appropriate waivers are procured, States nmay

continue to offer judicial factfinding as a

matter of course to all defendants who plead

guilty. Even a defendant who stands trial may
consent to judicial factfinding as to sentence

enhancenments, which my well be in his
interest if relevant evidence would prejudice
him at trial. W do not understand how
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Apprendi can possibly work to the detriment of

those who are free, if they think its costs

out wei gh its benefits, to render it

i nappl i cabl e.
Id. (citations omtted).
115 We therefore hold that the trial court here abused its
di scretion by denying the state’s notion to add an all egation of
aggravating factors to the indictnent and request for jury trial.
The jury should be allowed to consider the aggravating factors.
The trial court nust determne which factors, if any, my be
considered by the jury before it returns a verdict, and which
aggravating factors, if any, nust be considered in a subsequent
bi furcat ed proceeding.

CONCLUSI ON

116 For the foregoing reasons, we accept special action

jurisdiction and grant relief.

JON W THOWPSON, Presiding Judge

CONCURRI NG

DANI EL A. BARKER, Judge

SHELDON H. WEI SBERG, Judge
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IN THE COURT OF APPEALS
STATE OF ARI ZONA
D VI SI ON ONE

STATE OF ARI ZONA, ex rel.
MATTHEW J. SM TH, Mbhave County
Att or ney,

1 CA-SA 04-0180
DEPARTMENT D
MOHAVE COUNTY

Superior Court
No. CR 2004-0214

Petiti oner,
V.

THE HONORABLE STEVEN F. CONN, ORDER

)

)

)

)

)

)

)

g

Judge of the SUPERI OCR COURT OF )
THE STATE OF ARI ZONA, in and for )
t he County of MOHAVE, )
)

Respondent Judge, )

)

PHI LLI P WAYNE TI NNELL, )
)

)

)

Real Party in Interest.

The above-entitled nmatter was duly submtted to the
Court. The Court has this day rendered its opinion.

I T 1S ORDERED that the opinion be filed by the O erk.

| T 1S FURTHER ORDERED t hat a copy of this order together
with a copy of the opinion be sent to each party appearing herein
or the attorney for such party and to The Honorabl e Steven F. Conn,
Judge.

DATED this day of QOctober, 2004.

JON W THOMPSON, Presiding Judge



