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HALL, Judge

11 Wal green Arizona Drug Conpany (Taxpayer) appeals a
summary judgnent holding that a return of investnent principal is
not includable as part of its total sales for purposes of the

Arizona corporate incone tax. W affirmthe tax court’s deci sion



BACKGROUND

12 Taxpayer operates retail drugstores as its primry
busi ness. As of 1995, Taxpayer’s parent conpany, Wl green Conpany
(Wal green Co.), operated 2085 stores nationwide, with 120 in
Arizona. The stores sell prescription drugs and ot her nerchandi se.
Taxpayer and Walgreen Co. filed their Arizona incone taxes on a
conbi ned basi s.

13 Wal green Co., headquartered in Deerfield, Illinois, earns
interest on short-terminvestnents,® and typically reinvests the
proceeds in simlar interest-bearing instrunents. This is a
treasury function designed to maintain cash needed to operate the
busi ness on a daily basis.

14 Taxpayer anended its Arizona corporate i nconme tax returns
for fiscal years ending August 31, 1988 through August 31, 1995.
It included the return of principal in the denom nator of the
corporate inconme tax forrmula, which would |l ead to a snmal | er anount

of taxable incone attributed to Arizona. Accordi ngly, Taxpayer

requested refunds totaling nore than 1.3 million dollars, excluding
i nterest.
15 The Arizona Departnent of Revenue (ADOR) denied the

refund requests. Taxpayer filed a conplaint, and ADOR answer ed.

Fol l owi ng briefing and oral argunment on cross-notions for summary

! The investnments were conprised of conmercial paper,
muni ci pal securities, auction stock, Eurodollar investnents, and
noney mar ket s.



judgment, the tax court ruled in favor of ADOR This appea
foll owed, and we have jurisdiction pursuant to Arizona Revised
Statutes (A.R S.) section 12-2101(B) (2003).

DI SCUSSI ON
16 W review the tax court’s summary judgnent de novo.
Citizens Tel ecommuni cations Co. of Wite Muwuntains v. Ariz. Dep't
of Revenue, 206 Ariz. 33, 38, { 20, 75 P.3d 123, 128 (App. 2003).
When, as here, the material facts are undi sputed, we nust detern ne
whet her the tax court correctly applied the substantive law to
those facts. S. Pac. Transp. Co. v. Ariz. Dep’'t of Revenue, 202
Ariz. 326, 329-30, Y 7, 44 P.3d 1006, 1009-10 (App. 2002).
Questions of statutory interpretation are i ssues of | aw subject to
de novo review. Anderson v. Indus. Commn of Ariz., 205 Ariz. 411,
412, § 2, 72 P.3d 341, 342 (App. 2003).
17 In 1983, the Arizona Legislature enacted a nodified
version of the Uniform D vision of Incone for Tax Purposes Act
(UDITPA). See AR S. 88 43-1131 to -1150 (1998).2 Pursuant to the
Act, Arizona applies an “apportionnment formula” to determne its

respective share of business inconme attributable to each multi-

2 UDI TPA was approved by the National Conference of
Comm ssioners on Uniform State Laws in 1957. Its purpose was to
establish a “uni formnet hod of division of incone anong t he sever al
taxing jurisdictions” to “assure[] that a taxpayer is not taxed on
nore than its net inconme.” Prefatory Note to UDITPA, U L.A Dv.
Inc. Tax. Ann. (2002).



state business that has incone taxable both within and w thout
Ari zona.

18 Ari zona' s taxabl e share of a conpany’s i ncone i s obtained
by nultiplying the conpany’s *“business incone” (as defined by
AR S § 43-1131(1)) by a fraction, “the numerator of which is the
property factor plus the payroll factor plus two tinmes the sales
factor, and the denom nator of which is four.” A RS 8§ 43-1139
(Supp. 2003). In turn, each of these three factors is itself
defined as a fraction, with a nunmerator consisting of the val ue or
anount of the factor attributable only to Arizona and a denom nat or
conposed of the value or amount of the factor everywhere (with
certain exceptions not applicable here). See A.R S. 88 43-1140
(property factor), -1143 (payroll factor), and -1145 (sales
factor). For exanple, the nunerator of the sales factor “is the
total sales of the taxpayer in this state during the tax period”
and the denom nator “is the total sales of the taxpayer everywhere
during the tax period . . . .7 § 43-1145. The share of a
conpany’ s business inconme that is apportionable to Arizona is nore

readi |y perceived when expressed fornulaically as shown:

Arizona Property Value N Arizona Payroll [Arizona Sales]

Total Property Value Total Payroll Total Zales
4
19 Bef ore 1991, the Arizona apportionnment fornmula weighted

these factors equally and divided their sumby three. 1n 1991, the

Legi slature nodified the apportionnment formula to count the sales



factor twice and divide the sumby four. 1991 Ariz. Sess. Laws,
ch. 189, § 1.

110 The current version of 8§ 43-1139 thus anplifies the
ef fect any changes in the sales factor, relative to changes in the
other factors, have on the anobunt of Arizona’s share in a
t axpayer’s incone. For exanple, wunder the revised fornula,
taxpayers who have a declining sales factor-—due to either a
decrease in their Arizona sales or an increase in their sales
ever ywher e—show twi ce the decline in apportioned i ncone they woul d
showrelative to a simlar decline in one of the other factors. By
including the return of principal inits anended returns, Taxpayer
i ncreased the sales factor denom nator to such an extent that the
per cent age of business incone attributable to Arizona under the
formul a decreased by 10. 7% or $14, 221, 241. 00.

111 Accordingly, this appeal turns on whether “total sales”
in the sales factor denom nator includes the return of principal

from short-term investnents.? “Sal es” consists of all gross

recei pts of the taxpayer not all ocated under this article”* except

3 The tax court also ruled that the dividends and interest
recei ved by Taxpayer fromits investnments were includable in the
sal es factor denom nator. ADOR did not appeal that ruling.

4 The phrase “not allocated under this article” refers to
nonbusi ness inconme that is assigned to a particular state. For
exanple, the nonbusiness interest and dividend incone of a
corporation domiciled in Arizona is allocated to this state.
A RS 8§ 43-1137. Pursuant to the definition of “sales,” that
interest and dividend incone would not be included in the sales
factor. See generally Kendall L. Houghton, Sylvia Dennen, and

(conti nued. ..)



as “the context otherwise requires.” A R S. § 43-1131(5). Thus,
we nust determ ne whether the return of principal to Taxpayer is a
“sal e” as defined by 8 43-1131(5).

112 The cardinal rule of statutory construction “is to
ascertain the neaning of the statute and intent of the
| egislature.” Gty of Phoenix v. Superior Court, 139 Ariz. 175,
178, 677 P.2d 1283, 1286 (1984). In construing statutes, we give
the words used their ordinary neaning unless the |egislature has
clearly intended to give a termspecial neaning. State v. Cotton,
197 Ariz. 584, 586, § 6, 5 P.3d 918, 920 (App. 2000). In addition,
we interpret statutes to give thema fair and sensi bl e neani ng and
to avoid absurd results. Ariz. Dep’'t of Revenue v. Raby, 204 Ari z.
509, 511, T 15, 65 P.3d 458, 460 (App. 2003); Pfeil v. Smth, 183
Ariz. 63, 65, 900 P.2d 12, 14 (App. 1995). W al so recogni ze that
an agency’'s interpretation of a statute that it inplenments is
entitled to great weight. Ariz. Water Co. v. Ariz. Dep’'t of Water
Resources, 208 Ariz. 147, 154-55, q 30, 91 P. 3d 990, 997-98 (2004).
113 Relying on general definitional distinctions between

“gross” and “net,”® and urging what it characterizes as the “plain

4(...continued)
Joanne Borucki, Apportionnent Opportunities and Probl enms |Invol ving
the Sales Factor, 12 May J. Miltistate Tax'n 10, 14 (2002)
(expl ai ning that only apportionabl e busi ness receipts are incl uded
in the sales factor).

5 American Heritage Dictionary of the English Language 798-

99 (3rd ed. 1992) (defining “gross” as “exclusive of deductions;
total”); New Webster’s Dictionary of the English Language 427 (7th
(conti nued. ..)



meani ng” principle of statutory interpretation, Taxpayer argues
that the reference to “total sales” in the sales factor (A RS
§ 43-1145) nust be construed to nean “gross recei pts” under AR S
8§ 43-1131(5). In other words, according to Taxpayer, all nobney
com ng i n everywhere, including the return of investnent principal,
constitutes gross recei pts that nust be included i n the denom nat or
of the sales factor. Taxpayer alternatively asserts that, even
assumng that the meaning of “total sales” is wunclear, the
statutory schene should be construed to include the return of
princi pal given the generally applicable rule that anmbiguities in
tax statutes are resolved in favor of the taxpayer. See People’s
Choice TV Corp., Inc. v. Cty of Tucson, 202 Ariz. 401, 403, { 7,
46 P.3d 412, 414 (App. 2002).

114 ADOR poi nts out, however, that Taxpayer’s argunents woul d
require us to ignore the caveat “unless the context otherw se
requi res” preceding the definition of “sales” in 8§ 43-1131. Cf

State v. Heylnun, 147 Ariz. 97, 99, 708 P.2d 778, 780 (App. 1985)
(the sane prefatory language in ARS. 8 13-105 neans that its
definitions “are not to be applied nechanistically and rigidly”).
| nstead, ADOR asserts that under the circunstances of this case,

only the net gain fromshort-terminvestnents should be treated as

°(...continued)
ed. 1981) (defining “gross” as “[o]f or constituting a total
wi thout or prior to deductions, opposed to net”); Black’s Law
Dictionary 632 (5th ed. 1979) (defining “gross earnings” as “total
recei pts of a person or business before deductions”).

7



a “sale.” Oherwise, by including the return of principal, the
denom nator of the sales factor is distorted by (at a mninmm
doubl e-counting the sanme receipts: first, as revenue generated
fromretail sales, and, second, as additional revenue received from
the corporation’s investnment of its excess cash.

115 The tax court, agreeing with ADOR, reasoned that the

return of investnent principal does not qualify as gross receipts
for purposes of the sales factor:

[Dlaily revenue fromWl green’s sal es woul d be
consi dered gross recei pts when received. Any
excess revenue after paynment of debt or other
di sbursenents remains a part of those gross
receipts and should be counted as such.
However, once that excess revenue is invested
in securities or other interest bearing
mediuns, it loses its characterization as
gross recei pts and may not be counted a second
time as gross receipts sinply because the
nmoney was w thdrawn from an investnent in a
mar ket able security or interest bearing
account. This is akin to sonmeone taking the
$100 left fromtheir [sic] weekly paycheck,,
which 1is considered inconme when it was
received, depositing it into an interest
bearing account[,] then w thdrawing the $100
one nonth later and claimng it as incone a
second tine. That $100 is not incone.

116 Taxpayer argues that the tax court’s conparison of the
i nvestnments to noney in a bank account denonstrates its failure to
understand the nature of the investnents. |In response to the tax
court’s bank anal ogy, Taxpayer contends that a nore appropriate
analogy would be to a hypothetical business that uses gross
receipts from retail sales of toothbrushes to reinvest in

inventory, such as toothpaste, which is then sold to create



addi tional receipts. According to Taxpayer, the additional gross

recei pts in such a scenario should be treated no differently than

the return of principal from its short-term investnents. W
di sagr ee.
117 I ncl udi ng gross receipts fromthe reinvestnent of funds

ininventory in the sales factor refl ects ongoi ng busi ness activity
and does not artificially distort the sales factor as does
inclusion of wunadjusted gross receipts from investnent and
rei nvest ment of intangibles. The purpose of the sales factor is to
tax an entity for the benefits it receives by exploiting a market
in that state. For exanple, continuing with the dental-hygi ene
hypot hetical, if Taxpayer sells toothbrushes in Arizona s retai
market, it receives an additional benefit when it exploits the
t oot hbrush nmarket a second tinme by reinvesting the toothbrush
proceeds to purchase, and then sell, toothpaste. Accordingly, we
perceive no inconsistency in treating the proceeds earned from a
reinvestnment of retail incone in inventory sales differently than
the return of principal fromshort-terminvestnents.

118 O her jurisdictions have al so reasoned that a business
t axpayer’s gross recei pts does not include the return of investnent
princi pal . In Anmerican Tel ephone & Telegraph Co. v. Director,
Division of Taxation, 476 A .2d 800 (N.J. Super. C. App. Dv.
1984), the court affirmed the decision of the Tax Court of New
Jersey that only net gains from the disposition of short-term
investnments are includable in the sales factor, expl aining:

9



We uphol d as a general matter the exclusion of
gross revenues received by plaintiff fromthe
sale or maturity of investnent paper. [l]dle
cash can be turned over repeatedly by
investnment in short termsecurities. It is no
true reflection of the scope of AT & T's
busi ness done within and without New Jersey to
allocate to the nunerator or the denom nator
of the receipts fraction the full anmount of
nmoney returned to AT & T upon the sale or
redenption of investnent paper. To include
such receipts in the fraction would be
conparabl e to nmeasuring business activity by
t he anobunt of noney that a taxpayer repeatedly
deposited and wthdrew from its own bank
account. The bulk of funds flow ng back to
AT & T from investnent paper was sinply its
own noney. Whatever other justification there
is for excluding such revenues from the
receipts fraction, it is sufficient to say
that to do otherwi se produces an absurd
interpretation of [the statute].[® “It s
axiomatic that a statute will not be construed
to lead to absurd results. Al rules of
construction are subordinate to that obvious
proposi tion. [Even the rule of strict
construction] does not nean that a ridicul ous
result shall be reached because sone i ngeni ous
path may be found to that end.”

Id. at 802 (quoting State v. Provenzano, 169 A.2d 135, 138 (N J.
1961)). Simlarly, in Sherwin-WIlianms Co. v. |Indiana Deparnent of
Revenue, 673 N E 2d 849, 853 (Ind. Tax C. 1996), the court
fol |l owed Aneri can Tel ephone & Tel egraph Co. in holding that “‘gross

recei pts’ for the purpose of the sales factor includes only the

6 New Jersey, like Arizona, uses a three-factor
apportionment formula conprised of property, payroll, and receipt
factors. See N J.S. A 54:10A-4 (2004).

10



interest incone, and not the rolled over capital or return of
principal, realized fromthe sale of investnent securities.”’

119 More recently, in General Motors Corp. v. Franchise Tax
Board, 120 Cal.App.4th 114 (C. App.), nodified on other grounds,
120 Cal . App. 4th 881 (Ct. App. 2004), a California appellate court
reached the sanme conclusion in a case involving nearly identical
facts. CGeneral Mtors (GW, whose commercial domcile is in
M chigan, maintains a “Treasury Departnment” in New York Gty to
manage its excess cash. 1d. at 121, 124. GM s Treasury Depart nent
used its excess cash to purchase narketabl e securities, including
U.S. Treasury bonds, notes, and bills, and bank certificates of
deposit. Id. at 123. GMsought to include the return of principal
from the securities transactions® as “gross receipts” in the
denom nator of the sales factor 1in apportioning income to
California. |Id. at 124. After quoting approvingly from Aneri can
Tel ephone & Tel egraph Co. and Ceneral Mtors Corp., the court
opi ned: “[T]he return of one’s own funds is not a receipt froma
sale. Therefore, while interest thereon is inconme, the taxpayer’s

capital funds are not proceeds froma sale.” 1d. at 129.

! I ndiana uses an apportionnment fornmula that tracks
UDI TPA's. See Ind. Code Ann. 8 6-3-2-2 (2003).

8 The securities transactions in issue were maturities and
repur chase agreenents (in which a securities broker repurchases or
sells the security held in GMs account).

11



120 The rationale of these cases is supported by a report
i ssued by the Multistate Tax Conmm ssion (MIC)° in 1997 findi ng that
“the inclusion in the sales factor of gross receipts from the
generally short term investnent and reinvestnent of certain
i ntangi bl es (generally idle cash) held for the future operation of
t he taxpayer’s busi ness, inherently produces i ncongruous results.”
After explaining that short-terminvestnent activity by its very
nature does not typically produce the type of gross receipts
includable in the sales factor of the apportionnent fornmula as

contenpl ated by the drafters of UDI TPA and t he Conpact, *° t he report

9 The MIC was established in 1967 through the Miultistate
Tax Conpact (Conpact) to inprove the fairness, efficiency and
ef fectiveness of state tax systens as they apply to interstate and
international comerce, and preserve state tax sovereignty.
Mul tistate Tax Conpact, available at http://ww. ntc.gov (Il ast
accessed Aug. 23, 2004). Currently 45 states participate in the
Conpact; Arizona is an associ ate nenber. The Conpact substantially
adopts and incorporates the |anguage governing the division of
i nconme contained in UDI TPA. Conpare Conpact Article IVwth UD TPA
Article I'V.

10 The potentially msleading inmpact of including gross
receipts from the investnent and reinvestnent of intangibles is
aptly illustrated in the report:

Wiere a taxpayer uses $10, 000, 000 in idle cash
to reinvest in 30-day Treasury notes over the
course of one year, the inclusion of the gross
receipts in the sales factor defies economc
realities. To represent that investing and
rei nvesting the sanme $10, 000, 000 twel ve tines
in one year fairly represents business
activity sufficient to produce $120 mllion
dollars plus a relatively small anount of
interest, distorts the apportionnent formnula
by artificially increasing the denom nator of
the sale factor. Wthout applying a nethod to
(conti nued. ..)
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noted that the definition of “sales” is not etched in stone
| nstead, the drafters:
explicitly permtted sonme reasonable anpunt of
flexibility in their construction. The introduction to
Article IV of each docunent states that “(u)nless the
context otherw se requires[,]” certain terns, including
the term*®“Sal es”, are to have a prescribed neani ng. [W]
find that the generally short term investnent and
rei nvestnment of certain intangible assets constitutes a
different context than that contenplated under Article
IV.(1)(g) of the Conpact defining “Sales” as “all gross
recei pts of the taxpayer not allocated . ”
(Enphasi s added.) The report recomrended that only net gains from
the sale or other disposition of intangible personal property be
included in the sales factor.?!!
121 We find unpersuasive Taxpayer’s citations to appellate
decisions from other UDI TPA jurisdictions determning that the
gross proceeds fromthe disposition of certain intangibles or the
return of principal fromcertain types of short-terminvestnents

constitutes a “sale.” First, to the extent that the cited cases

10¢. .. continued)

i nclude only net gains fromsuch “tradi ng” of
i ntangi bl es, the taxpayer doing business in a
State where this di stortive investnent
activity does not take place would include the
$120 million in receipts in the sales factor
denom nator but would include none of the
receipts in the nunerator because the
intangi bles income in nost cases would be
sourced to the taxpayer’s State of conmerci al
domcile or to the State where the investnent
activity took place.

1 Subsequently, the MIC adopted a new regul ati on defining
“gross receipts” in a manner that specifically excludes the return
of principal on short-term investnents. See MIC Reg. I V. 2(a)(5)
(added July 27, 2001).

13



appear to support Taxpayer’s “plain neaning” argunent, see, e.g.,
Sherwi n-WIllians Co. v. Johnson, 989 S.W2d 710, 714-15 (Tenn. C

App. 1998) (“If the words of a statute plainly nmean one thing they
cannot be given another neaning by judicial construction.”)
(quoting Henry v. Wite, 250 S.W2d 70, 72 (Tenn. 1952)), we
di sagree that the UDI TPA definition of “sales” is a strai ghtforward
concept that is susceptible of a plain-reading construction. See
Gen. Motors Corp., 120 Cal. App.4th at 128 (criticizing such cases
as “uncritically decid[ing] that the statute is wthout any
anbiguity and conclud[ing] wthout |engthy analysis that the
transactions constitute ‘gross receipts’”). |Instead, the context
of the transaction must be considered in determ ning whether a

“sale” actually occurred.' Second, even were we to adopt the

12 Taxpayer also focuses on the definition of “sale” in
former Arizona Adm nistrative Code R15-2-1145(A), nowrecodified as
R15-2D- 101, which provided “the term ‘sales’ neans all gross
recei pts derived by the taxpayer from a [sic] transactions and
activity in the regular course of such wunitary trade or
business. . . .7 Its reliance on this sentence is msplaced,
however, as can be seen by looking at the remainder of the
regul ation, which set forth wvarious “rules” for determning
“sal es,” including:

In the case of a taxpayer engaged in manufacturing and
selling or purchasing and reselling goods or products,
“sales” includes all gross receipts from the sales of
such goods or products (or other property of a kind which
woul d properly be included in the inventory of the
taxpayer if on hand at the close of the tax period) held
by the taxpayer primarily for sale to custoners in the
ordinary course of its trade or business.

and

(conti nued. ..)
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Taxpayer’s position on this point, the majority of the cases it
relies upon nonethel ess approved exclusion of the principal from
the sal es factor denom nator pursuant to their states’ version of
UDI TPA's “relief provision,”'® which permts a state to use a
di fferent apportionnent nethod if the statutory formula does not
fairly represent the extent of the taxpayer’s business activity
within the state. See Union Pac. Corp. v. ldaho State Tax Commi n,
83 P.3d 116, 122 (ldaho 2004) (Union Pacific’'s practice of
including in the sales factor both account receivables and noney
received fromthe sale of those accounts “overstates sales . . . ,
the long-term consequence of which would be an inaccurate
reflection of [Union Pacific’'s] sales in lIdaho and income from
sal es escaping taxation”); Am Tel. & Tel. Co. v. State Tax Appeal
Bd., 787 P.2d 754, 757-58 (Mont. 1990) (uphol ding use of UD TPA
relief provision to include only net gain from the sale of
tenporary cash investnents in sales factor denom nator); Sherw n-
Wllianms Co., 989 S.W2d at 715 (sane). But see Roger Dean Enter.
v. State, 387 So.2d 358, 363, (Fla. 1980) (stating there is a very

strong presunption in favor of the standard apportionnment formula

2(. .. continued)

In sonme cases certain gross receipts should be
di sregarded in determ ning the sal es factor in order that
the apportionnment formula wll operate fairly to
apportion to this state the income of the taxpayer’s
trade or busi ness.

A. A C. R15-2-1145(A) (1), (7).
13 ULADiv. Inc. Tax § 18 (2002).
15



and agai nst the applicability of the relief provisions); Deseret
Phar maceutical Co., Inc. v. State Tax Conmin, 579 P.2d 1322, 1326
(Utah 1978) (“There are conpelling reasons for giving the relief
provi sions a narrow construction.”) (quoting Kessling and Warren,
Californias Uniform Division for Tax Purposes Act (Part 1), 15
U.C.L.A L. Rev. 156 (1967)). %

122 We conclude that the “strict” interpretation approach
urged by Taxpayer would create a tax | oophole for non-domciliary
busi nesses neither intended by the Arizona Legi sl ature nor required
by the plain nmeaning of A RS 8§ 43-1131(5) and the related
statutory schene. Accordingly, we reject the Taxpayer’s
mechani stic interpretation of the term “sales” in ARS. 8§ 43-

1131(5) and hold that the return of principal from the type of

14 Because we uphold the trial court’s decision excluding
from “sales” the return of principal from Taxpayer’s short-term
i nvest ments, we need not consider ADOR s alternative argunent based
on Arizona’s relief provision, which provides in relevant part:

A If the allocation and apportionnent
provisions of this article do not fairly
represent the extent of the taxpayer’s
busi ness activity in this state, the :
department may require . . . any of the
fol | ow ng:

2. The exclusion of any one or nore of the
factors.

3. The inclusion of one or nore additiona
factors which wll fairly represent the
t axpayer’s business activity in this state.

AR S. 8§ 43-1148.
16



short-terminvestnments at issue here is not includable in the sales

fact or denom nator cal culated pursuant to AR S. § 43-1145.
CONCLUSI ON

123 For the reasons stated, the judgnent of the tax court is

affirmed. The Taxpayer’s request for attorneys’ fees on appeal is

denied as noot. See AR S. 8§ 12-348(B) (2003).

PH LI P HALL, Judge

CONCURRI NG

DONN KESSLER, Presi di ng Judge

SUSAN A. EHRLI CH, Judge
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