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q1 The State appeals fromthe trial court’s order precluding
the use of breath test results in a trial against appellee/cross
appel | ant Ri cardo Dom nic Meza. The trial court ordered preclusion

of that evidence as a sanction against the State for various



di scovery violations. Meza cross-appeals, claimng that the
violations were so egregious that the trial court should have

di sm ssed the charges with prejudice.

BACKGROUND
A. The Arrest
92 On May 16, 1997, Ricardo Meza drove his car into the back
of a notorcycle, seriously injuring the notorcyclist. Pol i ce

officers at the scene noted a noderate to strong snell of al cohol
on Meza’'s breath; his eyes were bl oodshot and watery; and, during
field sobriety tests, after show ng several cues of inpairnment,
Meza announced that he could not continue one of the tests
“[blecause |"'minpaired.” Meza was arrested and transported to a
nearby DU van, where Oficer Canpbell adm nistered two breath
tests using Intoxilyzer 5000 unit #2806. The first test registered
an al cohol concentration of .160 percent, the second .159 percent.
A grand jury subsequently indicted Meza on one count of aggravated
assault involving the use of a dangerous instrunent.
B. Meza’s Discovery Effort

13 Shortly after pleading not guilty, Meza filed a notion
for discovery. There followed a long series of notions to
suppl enent di scovery, notions to conpel discovery, and notions to
suppress evi dence and di sm ss charges for | ack of discovery. Anong
other items, Meza sought all calibration checks and standard

qgqual ity assurance procedure (“SQAP”) tests performed on Intoxilyzer



5000 wunit #2806 during the one-nonth periods preceding and
following his arrest.

14 During regularly performed calibration checks and SQAP
tests, crine | ab technicians run sanple tests on t he nachi nes using
a standard solution containing an al cohol concentration of .100.
An I ntoxilyzer machi ne functions properly if it assesses a standard
. 100 solution at between .090 and .110. Intoxilyzer test results
are neant to be stored in the Al cohol Data Acquisition Managenent
System (“ADAMS”’) database and then downl oaded into the Arizona
Crimnal Justice Information System (“ACJIS’) for dissemnation to
prosecutors, defense attorneys, and others. Every calibration
check is to be recorded on a paper formknown as “Exhibit P,” and
every SQAP test is to be recorded on a paper formknown as “Exhibit
Q"

95 At a hearing on April 27, 1998, d ark MDonough, the
crimnalist in charge of naintaining the Phoenix Crinme Lab’s breath
testing program testified that “all <calibration checks and
function accuracy checks that we perform are put down on fornms P
and Q@ and that “[t]here is no way to performthe tests and not
have it on the ADAMS system” He also testified that, to his
know edge, there was no way to delete such tests fromthe nenory,
a statement he reiterated several nonths later. | ndeed, to
underscore the point at the first hearing, the prosecutor asked,

“And you, personally, as a person who does those calibration tests,



you don’t intentionally try to delete any information, do you?”
McDonough answered, “No. No, | do not.”?

96 In a subsequent notion to clarify discovery issues, the
State asserted that it had “either supplied the requested
information or the information is irrelevant and the Defense is on
a fishing expedition or no such information exists.” Rejecting
that assertion, the trial court “determ n[ed] that the discovery
request by the Defense [was] valid,” granted the notion to conpel,
and, with several specified exceptions, ordered production by June
15, 1998.

q7 Meza, dissatisfied with the disclosure that followed,
filed notions for supplenental discovery in July 1998, including a
request for all ADAMS records fromunit #2806 fromJanuary 1, 1997,
until the date of the request. The State responded that it had
“either supplied the requested information or no such docunents
exist[].” After a series of further notions to conpel, notions for
sanctions, and notions to dismss, the trial court observed at a
heari ng on Decenber 21, 1998, that the Crine Lab’s approach to its
di scl osure obligations had been “flat unacceptable” and that the
court was “not going to tolerate any nore.” Odering the State to

produce all ADAMS retrieval records by noon on Decenber 24, the

! As we subsequently discuss, records discovered by a
defense expert in 2000, after Meza's first trial ended in a
m strial, showed that five calibration checks perfornmed on March 9,
1998, 49 days before MDonough’s testinony, were “[d]eleted by
cl ark ncdonough.” See infra § 28.
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court added, “In the event . . . that all records are not produced
for the subject machi ne during the subject tinme period, this Court
wWill dismss this matter and the only issue will be whether this
dismssal will be with or without prejudice.”

98 As trial approached, the Phoenix Crine Lab’ s account of
its record-keeping practices began to change. McDonough had
testified in April 1998 that all tests on the nachines were
recorded and that there was no way to delete such tests from
menory. But MDonough left the Crine Lab; and at an evidentiary
hearing on May 5, 1999, one nonth before trial, Jesse Shriki,
McDonough’ s replacenent, testified that by enploying a certain
code, a crimnalist testing a machine could prevent the test from
bei ng recorded in the ADAMS nenory, and that he had done so hinsel f
in past instances of “experinental testing.” No witten policy
established this procedure. Nor, as the evidence soon showed, were
such anticipatory deletions limted to experinental testing.

99 Shortly after that hearing, Meza s counsel received a
copy of a nmeno in which Terry Hogan, a Departnent of Public Safety
enpl oyee, asked a colleague whether he should “delete” a
cali bration check. The Yavapai County Attorney’'s Ofice had
di sclosed the nenp to an attorney in Sedona in an unrel ated case,
who then passed it on to Meza's counsel. On the basis of this new
evi dence suggesting that calibration checks coul d be del eted, Meza

filed a notion to preclude introduction of his breath test results



at trial. At a hearing on the notion, Shriki testified that a
qual ity assurance specialist performng a calibration check could
prevent the results of that check fromentering ACIIS if, in the
opinion of that specialist, “they do not reflect the operating
condition of the instrunent.” The purpose of this practice, he
stated, was to prevent test results perceived as invalid from
becom ng accessible to defense experts and from being
I nappropriately used to discredit the machines and their results.
Shriki told the court, however, that there shoul d be ADAMS records
for all calibration checks run on a particul ar machi ne, whether or
not the results of those checks were downl oaded into ACJIS.

q10 At the conclusion of the hearing, the court denied Meza’s
notion to preclude the breath test. An essential basis for the
court’s decision was that, according to the ADAMS data on unit
#2806, “[t]here were no failed calibration tests in the period
bet ween May 14th and May 29th.” Although, according to the court,
there m ght have been prejudice if evidence of failed calibration
tests had been withheld, here “all calibration tests indicated that
the instrunent was working properly. Al'l experts have said,
assum ng that the instrunent was working properly on My 14th,
assuming that it was working properly on May 29th and May 30t h,
both of which were before and after the subject test, a

reasonabl e scientific assunption, is that the machi ne was worki ng

properly on the date in question.” It followed, the court



concl uded, that Meza could not show prejudice from the |ack of
di scl osure.

C. The Trial
q11 The next week, Meza was tried. The two-year delay in
reaching trial after his arrest was largely a function of the
State’s delay in providing discovery. The evidence included
testi mony regardi ng the calibration checks and SQAP t ests conduct ed
during the period before and after Meza’s arrest. Each test showed
that the nmachine functioned properly within the approved .090 to
.110 range. In particular, while testing a solution with an
al cohol concentration of .100 on May 29, 1997, purportedly the
first test after Meza's breath sanples were taken, the machine
regi stered an al cohol concentration of .094.
q12 The jury deadl ocked. The court declared a mstrial and
scheduled a new trial to begin approximately one nonth |ater.
Subsequently, the court continued the case several tinmes pending
t he outconme of other ADAMS-rel ated cases.

D. Post-Trial
q13 In preparing for his second trial, Meza renewed his cl aim
that the State had wi thheld evidence regarding the breath tests.
In response, the State continued to nmaintain that no evidence had
been withheld, declaring, “One final critical fact needs to be

addressed at this point: Al relevant information regarding the



breath testing instrunent involved in Defendant’s case has been
di scl osed.”

114 The State was m staken. Fortuitously, while review ng
the entire ADAMS dat abase in connection with other ADAMS-rel ated
l[itigation, Meza's expert wtness noticed that a My 29, 1997
entry for unit #2806 had been deleted. The entry was contained in
a file | abel ed “BFM.OGG ”

915 The BFMLOGG was a data field in ADAMS within which data
changes in other ADAMS | ogs were stored. Not only did it contain
a record of each tinme that sonmeone signed onto the ADAMS system and
downl oaded, nodified, or deleted information; it also, like a

“conputer garbage can, contained the deleted infornation,
i ncluding deletions fromthe calibration file. Because the BFM.OGG
was separate fromthe calibration file, when the Crine Lab printed
out and disclosed records of calibration checks and other tests
performed on Intoxilyzer units such as unit #2806, records in the
BFMLOGG wer e not included. Thus, when Shriki testified on June 1

1999, that records of tests prevented from entering ACIIS were
still on the ADAMS system he was technically, but msleadingly
correct: the results remained on the ADAMS database only in an
i naccessi ble and undisclosed repository of deletions that,

according to Shriki’'s subsequent testinony, was unknown even to

Shri ki hinsel f.?2

2 See infra Y 17.



16 The BFMLOGG entry found by Meza’s expert reveal ed that in
an undi scl osed cal i brati on check performed on unit #2806 on May 29,
1997, the machine had registered .087, below the range consi dered
accur at e. This test had been conducted inmmediately before the
successful test that the State had relied upon to establish the
machi ne’s accuracy at trial. It was, in other words, the first
calibration check perforned on unit #2806 after Meza's arrest. And
it had been perforned -- and i Mmedi ately thereafter deleted -- by
none other than Jesse Shriki, the State’' s expert who testified at
trial regarding the successful My 29, 1997, test. The State
admts that it did not disclose this failed calibration test before
Meza's trial.

q17 Meza’'s counsel notified the trial court of the newy
di scovered calibration check and filed a nmotion to dismss or, in
the alternative, to suppress the breath test results. At a hearing
on the notion, Shriki acknowl edged that he had not previously
reveal ed his own deletions fromthe ADAMS system stated that he
had no independent recollection of the deleted test on My 29,
1997, and testified that he was unaware, both in 1997 and at the
time of his testinony in 1999, that there exi sted a BFMLOGG or t hat
del etions were saved or could be retrieved. After concluding the
hearing, the trial court denied Meza' s notion to dismss but

granted the notion to suppress. The court stated:



This Court does not find that a dism ssal of

the charges is warranted. There is no
evidence that the State intentionally failed
to disclose this evidence. . . . \ile the

Court has not found intentional m sconduct,
the State had been guilty of gross negligence
in failing to produce this evidence. It
failed to produce this evidence despite
nuner ous court orders, and previ ous extensions
of deadlines to produce evidence of al
calibration tests.

JURISDICTION
q18 The State appeals the trial court’s order of
suppression;® Meza cross-appeals, arguing that the court should
have granted his notion to dismss. The trial court’s order of
suppression is appeal able. See AR S. 8§ 13-4032(6) (2001). The
denial of Meza's notion to dismss is not. See AR S. § 13-4033
(2001) (limting actions fromwhich a defendant may appeal ); State
v. Whitney, 108 Ariz. 277, 277-78, 496 P.2d 138, 138-39 (1972)
(“[The right of appeal] is purely statutory and does not exist in
absence of statute.”). The proper vehicle to challenge the denial
of a nmotion to dismss is not an appeal but a petition for special
action. See Nelson v. Roylston, 137 Ariz. 272, 273, 669 P.2d 1349,
1350 (App. 1983). However, “where relief nmay be granted by
extraordinary wit (special action), [an appellate court] may grant
the appropriate relief even though the wit applied for . . . is

not aptly titled.” Brown v. State, 117 Ariz. 476, 477, 573 P.2d

3 The State was permtted to dismss the prosecution
W thout prejudice in order to initiate this appeal.
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876, 877 (1978); see also Bustamonte v. Ryan, 175 Ariz. 327, 328,
856 P.2d 1205, 1206 (App. 1993). Because both the appeal and cross
appeal have been fully briefed, concern the sanme cluster of events,
and present the common question of the proper sanction warranted by
the State’s conduct, we wll treat Meza s cross appeal as a
petition for special action, accept jurisdiction, and consider it
along with the State’ s appeal .
Is A SANCTION WARRANTED?

q19 The trial court has great discretion in deciding whether
to sanction a party and how severe a sanction to i mpose. State v.
Delgado, 174 Ariz. 252, 256, 848 P.2d 337, 341 (App. 1993). e
review such a decision for an abuse of discretion and grant
consi derable deference to the trial court’s perspective and
judgnent. State v. Fisher, 141 Ariz. 227, 246, 686 P.2d 750, 769
(1984) .

920 Even if the defense had not requested and the court had
not ordered disclosure of the ADAMS records at issue, the State’s
failure to disclose themwould have violated the discovery rules.
See Ariz. R Crim P. 15.1(a)(7) (1993)“ (requiring the prosecution
to disclose to the defense “[a]ll material or information which

tends to mtigate or negate the defendant’s guilt as to the of fense

4 Rul e 15 was anended on May 31, 2002, by Arizona Suprene
Court Order No. R-00-0003. In the amended rule, which will becone
ef fective on Decenber 1, 2002, the quoted portion of former subpart
15.1(a)(7) appears in subpart 15.1(a)(8).

11



charged, or which would tend to reduce the defendant’s puni shrment
therefor”). The disclosure requirenents of Rule 15.1 are grounded
in the due process clauses of the state and federal constitutions.
See Brady v. Maryland, 373 U.S. 83, 87 (1963) (“[T]he suppression
by t he prosecution of evidence favorabl e to an accused upon request
vi ol at es due process where the evidence is material either to guilt
or to punishment . . . .7).

q21 The State must disclose not only “information in the
possession or control of nenbers of the prosecutor’s staff,” but
al so that within the possession or control “of any other persons
who have participated in the investigation or evaluation of the
case.” Ariz. R Cim P. 15.1(d) (1993).° Thus, although the
requested information was in the control of the Phoenix Police

Departnment Crinme Lab rather than the prosecutor’s office, “a |aw

5 In the anended version of Rule 15, the forner subpart
15. 1(d) becones subpart 15.1(g) and is revised as foll ows:

Scope of Discovery. The prosecutor’s obligation under this
rul e extends to material and information in the possession or
control of any of the follow ng:

(1) The prosecutor, or the prosecutor’s staff, or

(2) Any | aw enforcenment agency which has participated in

the investigation of the case and which is wunder the
prosecutor’s direction or control, or

(3) Any other person who has participated in the
i nvestigation of the case and who is under the prosecutor’s
direction or control.

Ariz. R CGim P. 15.1(g) (2002).

12



enf orcenment agency investigating a crimnal action operates as an
arm of the prosecutor for purposes of obtaining information that
falls within the required disclosure provisions of Rule 15.1.°
Carpenter v. Superior Court, 176 Ariz. 486, 490, 862 P.2d 246, 250
(App. 1993); see also In re Brown, 952 P.2d 715, 718-19 (Cal. 1998)
(recognizing a crine lab as part of the prosecution team and that
“any favorable evidence known to the others acting on the
governnment’s behalf is inmputed to the prosecution”).
q22 Rule 15.7 of the Arizona Rules of Crimnal Procedure
allows a court to sanction a party that fails to conply wth
di scovery rules or any orders related to the di scovery process. In
opting for suppression as a sanction, the trial court did not find
i ntentional conduct but did find that the State had been “guilty of
gross negligence.” The court also nade clear that it absol ved the
prosecution, as distinguished fromthe Crine Lab, of bad faith:

I am absolutely satisfied t hat [the

prosecutor] has nmade reasonable good faith

efforts to conply with all the Court’s efforts

and orders. And | am al so convinced beyond

any shadow of a doubt that any representations

you nade to [defense counsel] were either

because of information that was given to you

by the crinme lab or, perhaps, a faulty
assunption on your behal f :

But | don't attribute anything | have
heard so far to any bad faith on your part,
and you need not defend yourself. You may

want to spend sone time here this norning
defending the crine lab .

13



923 W defer to the trial court’s conclusion that the
prosecut or neither knew of the deleted calibration checks nor knew
of the Crime Lab policies that enconpassed t hose del eti ons and t hat
any fault on the part of the prosecution resulted from negligent
rather than willful conduct. W cast a nore skeptical eye on the
behavi or of the Phoenix Crinme Lab.

124 The Crime Lab, we now know, had instituted an unwitten
policy not to record failed calibration checks if, in the opinion
of a quality assurance specialist, those checks did not represent
the true operating condition of the nachine. When asked the
authority for this practice, Shriki testified, “There was no overt
stat enent saying, ‘You have the authority to do this.” This was a
policy that we had; that it was up to the discretion of the quality
assurance specialist to report those tests to ACIIS or to DPS."°®
925 Shriki was certainly correct that overt authority was
| acking for the Crinme Lab’s practice. The Departnment of Health
Services (“DHS’) has the statutory responsibility to enact rules
governing the admnistration of breath tests, i ncl udi ng
“[p]rocedures for ensuring the accuracy of results obtained from
approved breath testing devices.” A R S. 8§ 28-1324(2) (1998). To

nmeet this responsibility, DHS adopted regul ati on R9-14-404, which

6 According to the evidence, the Departnment of Public
Safety (“DPS’) participated in the devel opnment of this policy and
practice. It suffices in this case, however, to focus on the acts

and om ssions of the Phoeni x Crine Lab.

14



requi res | aw enforcenent agenci es and ot hers who adm ni ster breath
testing to establish “a quality assurance program conducted by a
gual ity assurance specialist.” The regulation and its acconpanyi ng
exhi bits specify, anong other things, the requirenents for the
performance and recording of calibration tests of breath testing
devices. And nowhere in the regulation or in the exhibits is a
quality assurance specialist given discretion to wthhold the
recording of a calibration test.

926 To the contrary, an essential purpose of the regulatory
schenme and the ADAMS/ ACJIS recording systemis to preserve, and
permt examnation of, the data that wll permt independent
verification of the accuracy of breath-testing devices. By
requiring transparency of testing and conprehensiveness of data,
Arizona seeks to instill confidence in the accuracy of those
devices, not only anbng participants in the crimnal justice
system but anong the general public as well.

q27 This purpose has been thwarted, and confidence
underm ned, by the deletion practices that the trial court
confronted in this case. And even if we assune that the Crine
Lab’s practices were well-intended and that the objective was only
to delete tests that participating Crinme Lab enpl oyees honestly
believed were wunreliable and mght wunnecessarily inpugn the
accuracy of the machines, this was not a judgnent that was theirs

to make. At bottom they engaged in the secretion or attenpted

15



destruction of inconvenient evidence -- evidence that should have
been avail abl e for i ndependent eval uati on by prosecutors, crim nal
def endants, and the courts.
q28 Wrse than this, however, Crinme Lab enployees gave
affirmatively m sl eading testinony before the court. As we have
i ndi cated, MDonough testified on April 27, 1998, that *“all
cal i bration checks and function accuracy checks that we performare
put down on forms P and Q" Shriki reiterated that claimshortly
before trial but nonents later admtted that P fornms were not used
for tests kept fromentering ACIIS. And in April 1998, MDonough
repeatedly testified that it was not possible to delete tests from
ADANS. Yet when the BFMLOGG file was discovered after trial
withinit were records of five failed calibration checks fromMarch
9, 1998, conducted and deleted by McDonough himself.
929 “Gross negligence” does not, in our judgnent, accurately
sumari ze the Crine Lab’s actions. Instituting an unwitten, rogue
practice of deleting evidence of failed calibration checks;
wi t hhol di ng evi dence fromthe prosecution, the defendant, and the
court; msleading the court in testinony under oath -- these acts
anounted at a mninumto wi || ful nondi sclosure and richly warranted
a sanction under Rule 15.7.

Dip THE TRIAL CoOURT CHOOSE AN APPROPRIATE SANCTION?
30 As a sanction for the Crinme Lab’'s behavior, the tria

court ordered suppression of Meza's breath test results. Al though

16



the State acknow edges that sone sanction was appropriate, it
argues that the trial court’s chosen sanction was too harsh. Meza
responds that the trial court’s sanction was insufficient and that
any sanction short of dismssal with prejudice was an abuse of the
court’s discretion.

q31 The presently applicable version of Rule 15.7 provides
that sanctions for discovery abuses shall be *just under the
ci rcunstances,” and may include, but are not limted to:

(1) Odering disclosure of the information
not previously disclosed.

(2) Ganting a continuance.

(3) Holding a witness, party, or counsel in
cont enpt.

(4) Precluding a party from calling a
wi tness, offering evidence, or raising a
def ense not di scl osed; and

(5) Declaring a mstrial when necessary to
present a mscarriage of justice.

Ariz. R Crim P. 15.7 (1993).7

! Amrended Rul e 15.7(b) provides as follows:

If a court finds that a party has failed to conply with any
provi sions of this rule or an order issued pursuant toit, the
court shall order the disclosure of the information not
previously disclosed. The court shall in addition inpose any
sanction it finds appropriate, unless the court finds that the
failure to conply was harm ess or that the information could
not have been di scovered and disclosed earlier even with due
diligence and the information was di sclosed i nmedi ately upon
its discovery. All orders inposing sanctions shall take into
account the significance of the information not tinely
di scl osed, the inpact of the sanction on the party and the
victim and the stage of the proceedings at which the

17



132 Bef ore suppressing evidence as a discovery sanction, a
court shoul d consider, anong other relevant factors, the vitality
of the evidence to the proponent’s case; the degree to which the
evi dence or the sanctionable conduct has been prejudicial to the
opposi ng party; whether the sanctionable conduct was wllful or
notivated by bad faith; and whether a | ess stringent sancti on woul d
suffice. See State v. Smith, 140 Ariz. 355, 359, 681 P.2d 1374,
1398 (1984). The State argues that, because Meza now has the
evi dence regarding the failed calibration check with anple tine to
review it before his second trial, he has not suffered any

prejudice; in contrast, the State continues, the breath test

disclosure is ultimately nade. |[If disclosure is nade within
five days of trial or during trial, the sanction or sanctions
i nposed shall ordinarily include at | east one of the sanctions
listed in subparagraphs (1) or (2) of this paragraph.
Avai | abl e sanctions include, but are not limted to:

(1) Precluding or limting the calling of a wtness, use
of evidence or argunent in support of or in opposition to a
charge or defense.

(2) Dismissing the case with or wi thout prejudice.

(3) Granting a continuance or declaring a mstrial when
necessary in the interests of justice.

(4) Holding a witness, party, person acting under the
direction or control of a party, or counsel in contenpt.

(5) Inposing the costs of continuing the proceedi ngs, or
(6) Any ot her appropriate sanction.

Ariz. R Crim P. 15.7(b) (2002).

18



evidence is so vital to the State that the trial court abused its

di scretion by failing to choose a | esser sanction t han suppression.

133 W di sagree. To begin with, three of the sanctions
listed in Rule 15.7 -- a disclosure order, a continuance, and a
mstrial -- are plainly inadequate in a case where nultiple

di scl osure orders were violated, nultiple continuances resulted,
and the information fully energed only after a mstrial had al ready
occurred. As for contenpt, the prosecutors, unaware of the Crine
Lab’s practices, acted in good faith; MDonough and Shriki, who
m sl ed the court about those practices, are no longer in the Crine
Lab’ s enpl oy.

134 Second, the State is mistaken in asserting that Meza has
suffered no prejudice. Though he at |ast attained the evidence in
guestion before his second trial could be convened, he attained it
only after some 30 di scovery notions by his counsel and protracted
delay of his day in court.® Mreover, although a retrial is not

barred by doubl e jeopardy considerations,® Meza suffered a form of

8 Meza's first trial did not occur until approximately two
years after his arrest. After that trial, a year and a half passed
in further discovery proceedi ngs while the BFM.OGG was di scover ed

and its inplications were explored. It is now approxinmately five
years from Meza's arrest, and he is still awaiting his second
trial. Most of this delay is attributable to the State's

di scl osure fail ures.

9 See State v. Jorgenson, 198 Ariz. 390, 391, T 4, 10 P. 3d
1177, 1178 (2000) (“The grant of a mstrial does not bar retrial
except when the mstrial is granted because of intentional
prosecutorial m sconduct ained at preventing an acquittal.”).
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prejudice when the State placed his liberty in jeopardy in the
first trial w thout providing himcourt-ordered di scovery that was
significant to his defense. Indeed, the trial court, which was in
t he best position to evaluate the matter, comrented i n suppressing
the breath test results, “Had the trial jury known of [the] failed
calibration test in June [1999,] it m ght well have acquitted the
Def endant at that tine.”

935 Third, we think the claimexaggerated that breath test
evidence is vital tothe State. Such evidence is surely useful and
i mportant, but it is not the only evidence of intoxication that is
available in this case. See supra Y 2.

136 Fourth, we find, again with deference to the trial court,
a particular aptness to the sanction that it chose. The Crine Lab
made a sustained and wllful effort to insulate breath test
evi dence fromthe chall enge that would arise fromthe di scovery of
failed calibrationtests. That effort included deceptive testinony
in this case. A fitting response is suppression of the evidence
that the Crinme Lab inproperly sought to protect from scrutiny.
q37 The trial court concluded that no | ess a sanction than
suppression would fit the circunstances of the case. Just as we
defer to that conclusion, we |ikew se defer to the trial court’s
conclusion that the ultimte sanction of dismissal with prejudice
is not required. Gven the egregious course of conduct that we

have descri bed, however, we do so only because of an internediate
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addi tional sanction that remains open to the court. Before a court
i nposes a sanction that restricts the evidence at trial or affects
the nmerits of the case, the court nust inquire whether a |ess
stringent sanction would suffice. See State v. Smith, 140 Ariz. at
358-59, 681 P.2d at 1397-98; see also Nesmith v. Superior Court,
164 Ariz. 70, 72, 790 P.2d 768, 770 (App. 1990) (it is error not to
“thoroughly consider[] other, Iless severe, sanctions before
resorting to the nost extrene”). M ndful that the presently
appl i cabl e version of Rule 15.7 permits any sanction that the court
finds “just under the circunstances” (revised in the 2002 anended
version of 15.7(b)(6) to “any . . . appropriate sanction”), we
conclude that, if the State retains the capacity to retry this
matter, justice requires a supplenental, restitutionary nonetary
sanction to alleviate the cost of the extraordinary discovery
burden that the State has forced the defense to undergo. *°

q38 When the trial court entered its order of suppression, it
acknowl edged the diligence, tenacity, and fine work of Meza's

| awyer; but such work is not acconplished without tinme and cost.

10 Qur colleague, in dissenting from this portion of our
opinion, wites that in addressing a sanction not discussed by the
parties, we are “acting as a roving conm ssion of justice.” See

infra 1 46. W think rather that we are neeting our obligation to
exam ne whet her a |l ess stringent sanction is available to the court
before resorting to the ultinmate sanction of dismissal wth
prejudice. If we were convinced, as our coll eague naintains, that
an assessnment of fees and costs were beyond the court’s authority
under Rule 15, we would be | ess disposed to reject dismssal with
prejudi ce as the sanction warranted in this case.
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And in this case it is apparent that hundreds of hours of tine,
wi th comrensurate costs, were wongfully thrust upon Meza and his
counsel by the State.

9139 ldaho Criminal Rule 16, Ilike Arizona’s Rule 15.7,
enunerates certain neans by which crimnal courts nmay respond to
di scovery violations and then adds, in language simlar to Rule
15.7, the ommi bus power to enter “such other order as [the court]
deens just under the circunmstances.” State v. Stradley, 899 P.2d
416, 419 n.1 (ldaho 1995). The Idaho Suprene Court, interpreting
that broad | anguage, has held that it includes the power to enter
a restitutionary nonetary sanction to cover the fees and costs
arising from discovery violations. Id. at 423-24 (uphol ding
restitutionary award agai nst defense counsel); State v. Thompson,
803 P.2d 973, 975-76 (l1daho 1990) (upholding restitutionary award
against State in the anpunt of additional fees resulting from
di scovery violation). W simlarly interpret Rule 15.7.

T40 The |1 daho Suprene Court supported its holding in part by
reference to I.C.R 2(a), which states that the Idaho Crim nal
Rul es “are intended to provide for the just determ nation of every
crimnal proceeding. They shall be construed to secure sinplicity
in procedure, fairness in admnistration and elimnation of
unjustifiable expense and delay.” Stradley, 899 P.2d at 424. In
al nrost identical |anguage, Rule 1.2 of the Arizona Rules of

Crimnal Procedure states, “These rules are i ntended to provide for
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the just, speedy determ nation of every crimnal proceeding. They
shall be construed to secure sinplicity in procedure, fairness in
adm nistration, the elimnation of unnecessary del ay and expense,
and to protect the fundanental rights of the individual while
preserving the public welfare.” In our opinion, our construction
of Rule 15.7 to permt a restitutionary nonetary sanction supports
each of these objectives and especially the elimnation of
unnecessary del ay and expense.

T41 We have recogni zed that the Maricopa County Attorney’s
Ofice, as the trial court found and defense counsel acknow edged,
made a good faith effort to nmeet its discovery obligations in this
case. Yet, as we have al so recogni zed, a |aw enforcenent agency
participating in a crimnal investigation operates as an armof the
prosecutor in matters of discovery. See supra Y 21, see also
Thompson, 803 P.2d at 976 (recognizing that mssing data were
|l ocated in a |laboratory “within the constructive control of the
State”). Wen such an agency is recalcitrant, w thhol ds di scovery,
and m srepresents the existence and availability of information
subject to discovery, its conduct, in our view, IS the State’s
conduct, and inposes a restitutionary burden on the State.

q42 The Suprene Court of Mssissippi reached a simlar
conclusion in State v. Blenden, 748 So. 2d 77 (M ss. 2000). There,
as here, discovery violations by a crinme lab necessitated a

mstrial in a DU prosecution and resulted in a substantial
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increase in attorney fees for the defense. 14 at 81, § 10, 82, ¢
14. Upholding a restitutionary nonetary sanction, the court
st at ed,

Where material evidence within the know edge

of a governnental officer has been wthheld

fromthe defense, that know edge is inmputed to

the prosecutor, regardless of the fact that

t he governnental officer with actual know edge

is froma di fferent governnental agency. :

Such knowl edge is also inputable to the

prosecution regardless of the good or bad

faith of the prosecutor
Id. at 86, ¥ 30 (citation omtted).
q43 We do not suggest that the State is a nonolithic entity;
nor do we foreclose the possibility that upon remand the trial
court may, with appropriate notice and a hearing, consider where,
anong the public agencies that participated in the prosecution of
this matter, a restitutionary sanction can nost properly be
assi gned. The State, however, wongfully nmde Meza bear
substanti al and unnecessary di scovery fees and costs, and the State

must make hi m whol e.

CONCLUSION
144 For the foregoing reasons, we affirmthe trial court’s
order of suppression, grant norelief fromthe trial court’s denial
of Meza's notion to dismss wth prejudice, and remand wth
instructions to the trial court to assess, as an additional

di scovery sanction, the reasonabl e costs and fees that the defense
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has incurred as a consequence of the sanctionable conduct of the

St at e.

NOEL FI DEL, Judge

CONCURRI NG

JOHN C. GEMM LL, Presiding Judge

HALL Judge, concurring in part and dissenting in part.

q45 The only issues the parties asked us to decide were the
State’s claimthat the trial court erred by precluding the State
fromfurther use of the breath test results and Meza’ s cl ai mthat
the appropriate renmedy was dismssal with prejudice. Considering
the actions of, and msleading testinony by, enployees of the
Phoeni x Crinme Lab as described in the majority opinion, | agree
with ny colleagues that the trial court did not abuse its
di scretion by inposing the sanction of preclusion. See Rule
15.7(a)(4). That should have been the end of the case.

q46 Instead, the mpjority, acting as a roving conm ssion of
justice and despite the lack of any briefing on the issue, see
Clouse ex rel. Clouse v. State, 199 Ariz. 196, 203 n.14, 16 P.3d
757, 764 (2001) (“court[s] traditionally do[] not address issues
not presented by the parties”), have decided on their own notion

“to alleviate the cost of the extraordinary discovery burden that
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the State has forced the defense to undergo.” Ante at § 37. To do
so, ny colleagues interpret Rule 15.7(a) as authorizing a sweeping
attorneys’ fees and costs sanction against a party, the Maricopa
County Attorney (“MCA’), that neither engaged in abusive discovery
practices nor acted in bad faith.' | disagree with both the
majority’s transmutation of Rule 15.7(a) into a general nonetary
conpensation rule and their determ nation that the MCAis strictly
liable to Meza for attorneys’ fees and ot her expenses incurred.

q47 The majority engage in a two-step process to reach their
conclusion that the MCA is liable for Meza' s expenses. First,
relying on Idaho cases construing simlar |anguage in Idaho
Crimnal Rule 16(j), they interpret the phrase in Rule 15.7(a) that
allows the court to “inpose any sanction which it finds just under
the circunstances” as authorizing the inposition of what the
majority euphemistically term “a restitutionary nonetary

sanction[.]” Ante at ¢ 40. Second, to justify the mandatory

11 Defense counsel, while arguing Meza's first notion to
di sm ss on Decenber 21, 1998, described the prosecutor’s conduct:

| believe she did not know what was goi ng on
here, and in good faith efforts | think she
was running around trying to get those | ogs

and produce it for ne, | have been in touch
with [the prosecutor]. | consider her ethics
very high, the highest, and her capabilities
are the highest. She, too, mnust have the

I nformati on presented to her the sane as | do.
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i mposition of attorneys’ fees'? against a party whose good-faith
di scharge of its disclosure obligations is unquestioned, the
majority claim that the conduct of the Phoenix Crinme Lab is
nonet hel ess inputed to the MCA. Because | disagree with both the
majority’s transnutation of Rule 15.7(a) into a broad conpensatory
rule and their application of it in this instance to inpute
liability to the MCA for Meza's attorneys’ fees and ot her expenses,
| respectfully dissent fromthat portion of the majority’s opinion.
I.
948 The majority’'s reliance on the Ildaho Supreme Court’s
interpretation of ldaho Crimnal Rule 16(j) is m splaced. The
drafters of Rule 15' relied greatly on the ABA Standards Rel ating
to Di scovery and Procedure Before Trial (Approved Draft, 1970)** and
on the then-proposed Federal Rule of Crimnal Procedure 16(d)(2)

(“Federal Rule 16(d)(2)”). See Rule 15 cms. Section 4.7 of the

2 Although it is clear that the majority do not intend that
Meza's restitution be limted to attorneys’ fees, in the interest
of brevity, 1 focus ny dissent on that issue. For anal ogous
reasons, however, | also believe Rule 15.7(a) does not authorize
other “restitutionary” sanctions such as court costs and expert
witness fees, except to the extent that they may be inposed as
contenpt sanctions under Rule 15.7(a)(3). See infra at fY 49-52.

13 The suprene court adopted Rule 15 effective Septenber 1,
1973, as part of a conprehensive revision of Arizona's crimna
rul es of procedure.

4 See also ABA Standards for Crimnal Justice, 8§ 11-4.7 (2d
ed. 1984); ABA Standards for Crimnal Justice D scovery and Trial
by Jury, 8 11-7.1 (3d ed. 1995).
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1970 ABA Standards and Federal Rule 16(d)(2) contain phraseol ogy
identical to Idaho Crimnal Rule 16(j) authorizing the court to
“enter such other order as it deens just under the circunstances.”
However, neither the commentaries to the ABA Standards nor cases
di scussing the authority of federal courts to assess attorneys’
fees support the expansive interpretation that the mpjority give
t he anal ogous phrase in Rule 15.7(a).

149 A fair reading of the coomentaries to the 1970, 1984, and
1995 ABA St andards shows that the intent of the general authority
to enter a “just” order was to allow a trial court “to tailor a
renmedy to fit the circunstances,” 1984 ABA Standards, § 11-4.7(a)
comentary, but that an award of attorneys’ fees was not one of the
i ntended renedies:

[T]he court also has general authority to

enter an order, not specified in the standard,
i nposi ng appropriate renedi es for a discovery

vi ol ati on. Such orders may include, for
exanpl e, postponing the opposing party’s duty
to make its correspondi ng di scovery

di scl osures, or postponing cross-exarm nation

of a witness who was not disclosed in advance

of trial.
1995 ABA Standards, 8 11-7.1(a) commentary (footnotes omtted).
950 | nstead, since their inception, the Standards, as has
Rul e 15.7(a), have contained a specific provision authorizing the
court to exercise its contenpt powers as necessary to secure

conpliance with discovery rules. Compare 1995 Standards, § 11-

7.1(b) (“The court may subject counsel to appropriate sanctions,
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including a finding of contenpt, upon a finding that counsel
willfully violated a discovery rule or order.”) and Rule 15.7(a)(3)
(court may “[h]lold[] a witness, party, or counsel in contenpt” for
failure to conply with Rule 15)* with Idaho Crinminal Rule 16 (no
contenpt provision). The majority, by inposing attorneys’ fees
through a broad interpretation of Rule 15.7(a)'s general grant of
authority, skirts the nore stringent requirenments of the contenpt
remedy authorized by Rule 15.7(a)(3).16

q51 Neither can the majority’s holding be explained as an
exercise of its inherent authority apart from Rule 15.7. In
Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240,

257-58 (1975), the United States Suprene Court affirmed the

15 Conpare also the anendnent to Rule 15.7(a)(3) which
broadens the court’s authority by allowing it to hold in contenpt
a “person acting under the direction or control of a party.” O der
Amendi ng Rul e 15, Rul es of Crimnal Procedure, Suprene Court No. R
00-0003 at 12 (May 31, 2002) (renunbered as 15.7(b)(4)) (effective
Dec. 31, 2002).

1 A court nmay assess attorneys’ fees as part of a fine |levied
for crimnal contenpt. See Alyeska Pipeline Serv. Co. V.
Wilderness Soc’y, 421 U.S. 240, 258 (1975). Crimnal contenpt
however, requires a finding of wllful disobedience by the
of fending party. See, e.g., Riley v. Superior Court, 124 Ariz.
498, 499, 605 P.2d 900, 901 (App. 1980). The mmjority’s reliance
on Rule 15.7's general authority enables ny colleagues to avoid
di scussi ng whet her Rule 15.7(a)(3)’s contenpt sanction authorizes
a renedial award of attorneys’ fees for civil contenpt. Compare
Perry v. O’Donnell, 759 F.2d 702, 704 (9th Cr. 1985) (express
finding of wilfulness not required for award of attorneys’ fees in
civil contenpt actions) with Wright v. Jackson, 522 F.2d 955, 958
(4th Cr. 1975) (refusal to conmply with a court order nust rise to
the level of obstinacy, obduracy, or recalcitrance before
Alyeska's “wW || ful disobedi ence” exception may be invoked).
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continuing vitality of the “American Rule” that requires each party
to bear the cost of its own attorneys’ fees absent express
statutory authority except in the following exceptional
ci rcunstances: (1) the common fund doctrine applies; (2) a party
willfully disobeys a court order; or (3) a party acts in bad faith.
See also Zambrano v. City of Tustin, 885 F.2d 1473, 1482 (9th Cr.
1989) (hol ding that absent “explicit Congressional authorization,
the factual prerequisites of bad faith msconduct or wllful
di sobedi ence laid out in Alyeska nust be net”) (footnote omtted).
952 Simlarly, in Arizona, which follows the Anerican Rul e,
attorneys’ fees are generally not recoverabl e absent authori zation
by statute, contract, or court rule. Cortaro Water Users’ Ass’n v.
Steiner, 148 Ariz. 314, 316, 714 P.2d 807, 809 (1986); Schwab
Sales, Inc. v. GN Constr. Co., 196 Ariz. 33, 35, T 4, 992 P.2d
1128, 1130 (App. 1998). There are nunerous statutes and court
rules in Arizona that contain express provisions either authorizing

or requiring the assessnent of attorneys’ fees,! but | believe this

7 See, e.g., AR S. 88 12-341.01(A) (1992) (“any contested
action arising out of a contract”); -348(A) (1) (2000) (“[a] civil
action brought by the state or a city, town or county against the
[prevailing] party”); -349(A) (1992) (a civil action where an
attorney or party: (1) “[b]Jrings or defends a claim wthout
substantial justification,” (2) “[b]Jrings or defends a claimsolely
or primarily for delay or harassnent,” (3) “[u] nreasonably expands
or delays the proceeding,” or (4) “[e]lngages in abuse of
di scovery”); Ariz. R Cv. P. 11 (“a pleading, notion or other
paper [] signed in violation of this rule”); and Ariz. R Gv. P.
37(c) (1) (“disclosure [made] pursuant to Rule 26.1 that the party
or attorney knew or shoul d have known was i naccurate or inconplete
and thereby causes an opposing party to engage in investigation or

30



is the first case in Arizona in which an appellate court, using a
general grant of authority to make “just” orders, has inposed
attorneys’ fees based on a theory of inputed liability.® cCr.
Alyeska, 421 U.S. at 260 (Congress has not “extended any roving
authority to the Judiciary to allow counsel fees as costs or
ot herwi se whenever the courts mght deemthemwarranted.”). More
inmportantly, the rationale for holding the prosecutor accountable
under Rule 15.7 for a | aw enforcenent agency’s failure to disclose
potentially exculpatory information does not support inputing
liability for Meza’s attorneys’ fees.
II.

953 The mpjority’s remand order is not conditioned on a
finding by the trial court that the MCA willfully disobeyed the
trial court’s orders or attenpted in bad faith to avoid conplying
with Rul e 15. Instead, ny col | eagues obvi ate the necessity of such
a finding by treating the MCA and the Phoenix Crine Lab as a
nonolithic entity, despite their claimto the contrary. Ante at

43. They justify this Iinkage on the theory that a prosecutor is

di scovery”).

8 Arizona has judicially created several equitabl e exceptions
to the American Rule against fee-shifting, none of which apply
here. See, e.g., Arnold v. Ariz. Dep’t of Health Servs., 160 Ari z.
593, 609, 775 P.2d 521, 537 (1989) (private attorney general
doctrine); Steinfeld v. Zeckendorf, 15 Ariz. 335, 341, 138 P. 1044,
1045-47 (1914) (conmon fund doctrine).
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account abl e for any m sconduct by a | aw enf or cenent agency i nvol ved
in the investigation.

954 The | egal linchpin of the nmajority’s decision to hold the
MCA strictly liable for the Phoenix Crinme Lab’s sins and om ssions
Is Rule 15.1(a)(7), which requires a prosecutor to nake avail abl e
to a defendant “[a]ll material or information which tends to
mtigate or negate the defendant’s guilt” that was “within the
prosecutor’s possession or control.” | do not dispute that the
Phoeni x Crinme Lab was under the MCA's control for purposes of its
general conpliance with Rule 15.1. Carpenter v. Superior Court,
176 Ariz. 486, 490, 862 P.2d 246, 250 (App. 1993) (holding that
state | aw enf orcenent agencies fall under prosecutor’s control for
pur poses of Rule 15.1 disclosure); Rule 15.1(d) (“The prosecutor’s
obligation under this rule extends to nmaterial and information in
t he possession or control of menbers of the prosecutor’s staff and
of any other persons who have participated in the investigation or
evaluation of the case and who are under the prosecutor’s
control.”) (enphasis added). Therefore, although the MCA
di scharged its disclosure obligations in good faith, the trial
court’s order precluding the State from use of the breath test
results was an exercise of its authority explicitly authorized by
Rul e 15.7(a).

955 It makes good sense to hold prosecutors responsible for

ensuring that relevant information in the possession of |aw
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enforcenent agencies is disclosed by inposing the sanction of
precl usi on for non-di scl osure of evidence. Preclusionis justified
as a tool to encourage prosecutors to develop policies to ensure
the flow of discoverable information to their offices fromloca
| aw enf orcenment agenci es. See Carpenter, 176 Ariz. at 489, 862
P.2d at 249.

956 It is quite another thing, however, to assess attorneys’
fees agai nst a prosecutor who nakes a diligent, good-faith effort
to conply with Rule 15.1 but is frustrated in his or her efforts by
t he conduct of a | aw enforcenent agency not directly answerable to
the prosecutor. Under such circunstances, the search for
truth—the ultimate goal of Rule 15 s reciprocal disclosure

requi renents—is not advanced by awardi ng attorneys’ fees agai nst

the prosecutor. My colleagues blithely assert that today’'s
decision will sinplify disclosure and elim nate unnecessary del ay
and expense. Ante at Y 40. 1, on the other hand, fear that the

majority’s unprecedented construction of Rule 15.7 will have just
the opposite effect, and will result in interm nable delays as
parties aggressively wield Rule 15.7 as a weapon to recoup
litigation expenses instead of using it as a shield of |ast resort
after the parties have been unable to informally resolve any

di scovery di sputes between thensel ves.
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157 For the reasons expressed above, | would sinply affirm
the trial court’s order of preclusion and not renmand for additional

sancti ons.

PH LI P HALL, Judge
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