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G E R B E R, Judge

11 Davi d Edwar d Petrak appeal s his conviction for m sconduct
i nvol vi ng weapons pursuant to Arizona Revised Statutes Annotated
(“A-R S.") section 13-3102(A)(8) (Supp. 1999). He contends the
trial court erred in admtting certain evidence and in failing to

I nstruct the jury that, to convict, it had to find nore than a nere



tenporal nexus between the guns and the drugs that fornmed the
factual basis for the charge. W agree and reverse Petrak’s
convi ction for weapons m sconduct.

FACTS
q2 Petrak was charged by indictnent with possession of
marijuana for sale, possession of narijuana, possession of drug
par aphernalia, and weapons m sconduct.! The indictnment specified
that he comm tted weapons m sconduct by possessing a deadly weapon
during the conmm ssion of a felony and alleged that the underlying
felony was possession of marijuana and/or possession of drug
par aphernal i a. Before trial, the state noved to anend the
indictment to clarify that the possession-for-sale charge could
al so formthe basis for the weapons-m sconduct charge. Petrak did
not object to the anendnent, and the trial court allowed it.
13 Prior to trial, Petrak filed a “trial nmenoranduni
advi sing the court of his position that conviction on the weapons
m sconduct charge required proof of nore than nmere possession of
guns along with possession of drugs. He contended that the
evi dence nust show a nexus between t he guns and the drugs, that the
guns nust “facilitate, or have the potential of facilitating, the
drug . . . offense,” citing Smith v. United States, 508 U.S. 223,

238 (1993) (citations omtted). During the first day of trial, the

The indictnent also charged one count of reckless child
abuse, but that count l|later was dism ssed on the state’s notion.

2



parties discussed this issue, and the state agreed that, if the
weapons were physically separate from the drugs, there would be

“two separate incidents,” but argued that the evidence woul d show
that Petrak possessed, in his vehicle, a pipe wwth marijuanainits
bow and two guns. Petrak continued to argue that the statute
requires not only physical proximty but also a nexus between the
guns and the drugs to support a conviction.

14 At trial, the state presented evidence of drugs and
par aphernalia found in Petrak’s house and of a marijuana pi pe and
two guns found in his truck. Petrak objected to the state’'s
i ntroduction of testinmony that guns were found in his house and
noved for a mstrial after the court overruled his objection and
all oned the testinony. He contended that, throughout the case, he
believed the state’s theory of the weapons m sconduct charge was
based on the guns and drugs found in his truck, not on guns and
drugs found in his hone.? He argued that the state changed its

theory of the case because it had failed to have the substance

found in the pipe analyzed and therefore could not present expert

Petrak admitted that he was aware that the state alleged it
had found guns in his honme, but argued that the state had conceded
at the grand jury hearing that it could not prosecute based on
t hose guns. The state presented evidence at the grand jury
proceedi ng that the police found two guns and a pipe with marijuana
in Petrak’s truck, and found narijuana, various items of drug
par aphernalia, and six guns in Petrak’s residence. The officer who
testified at the grand jury proceeding, however, stated that the
guns found in Petrak’s residence were not seized because “it was
overlooked . . . they weren't right next to where the drugs were
and so it was sonething that we decided not to do at the tine.”
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testinony that the substance was marijuana, which undermned its
attenpt to prove weapons ni sconduct based on evi dence of guns and
drugs in the vehicle. The trial court denied the notion for
mstrial. Over Petrak’ s objection, thetrial court allowed Oficer
Duthie to testify that, in his opinion, the substance found in the
pipe in the truck was narijuana.

15 Petrak | ater renewed his notion for mstrial, contending
that the testinony regarding the guns in the house shoul d not have
been admtted. He alternatively noved for a directed verdict of
acquittal pursuant to Rule 20, Arizona Rules of Crim nal Procedure,
arguing that there was no nexus between the drugs found in the
house and either the guns in the house or the guns in the vehicle,
and t hat there was i nadequate proof of a usabl e anount of marijuana
in the vehicle to support a conviction based on the guns and drugs
in the truck. The state appeared to agree that it was arguing for
conviction only on the basis of either the guns and drugs in the
house or the guns and drugs in the vehicle, not on the basis of the

guns in the truck and the drugs in the house. The trial court

denied Petrak’s notion, reading the statute to mean that, “If
you're in possession of illegal drugs it'’s a crine to be in
possession of a gun, and that neans to own one.” Over Petrak’'s

objection, the trial court allowed the state to reopen its case to
present Duthie’'s opinion that the marijuana in the pipe in the

truck was a usabl e anpunt.



96 In settling the jury instructions, the trial court denied
Petrak’s request for an instruction explaining that the jury nust
find a nexus between the guns and drugs to convict on the weapons
m sconduct charge. The court instructed the jury that

The crime of msconduct involving weapons

requi res proof of the follow ng:

One. David Edward Petrak know ngly used or

possessed a deadly weapon during the

commi ssion of a drug offense.

In closing argunent, the state argued as foll ows:

Finally, you have the elenments . . . of
the . . . weapons offense. Know ngly used or
possessed deadly weapons during a drug
of f ense.

He possessed marijuana. That is clear.
It’s all over his house.

He al so possessed deadly weapons; two

pistols inside of his car, with a lot of

ammuni tion. Both of the pistols were | oaded.

Four of the weapons inside of his house,

i nside of his room
97 During deliberations, the jurors sent a question to the
court:

Count #4 “Comm ssion of a drug offense”

Does the law say: if you are away from the

substance, are you still in possession of the

substance (i.e., if the substance is at hone

and you are at work — are you in possession)?
The court referred the jury to the instructions given and to the
verdi ct forms.
q8 The jury convicted Petrak of all four offenses charged.

After denying Petrak’s notion for a new trial, the court entered



judgnment and pl aced himon four years probation with six nonths in

jail. Petrak tinely appeal ed.
DISCUSSION
A. Jury Instructions Regarding Weapons Misconduct
19 Petrak argues the trial court erred in failing to

instruct the jury that the weapons m sconduct charge required proof
that he possessed the weapons “in relation to” the crinme of
possessing marijuana. “A party is entitled to an instruction on
any theory of the case reasonably supported by the evidence.”
State v. Bolton, 182 Ariz. 290, 309, 896 P.2d 830, 849 (1995). W
reviewthe trial court’s decision to refuse a jury instruction for
an abuse of discretion and will reverse only if the instructions,
taken as a whole, msled the jurors. See State v. Schrock, 149
Ariz. 433, 440, 719 P.2d 1049, 1056 (1986).

q10 The weapons m sconduct statute prohibits (anong other
actions) “knowingly . . . [u]sing or possessing a deadly weapon
during the comm ssion of any felony of fense included in chapter 34
of this title.” A RS 8§ 13-3102(A)(8) (Supp. 1999). In
interpreting a statute, we ook first toits | anguage and apply the
| anguage unl ess the result is “absurd or inpossible.” See Lowing
v. Allstate Ins. Co., Inc., 176 Ariz. 101, 103, 859 P.2d 724, 726
(1993). |If statutory terns are defined, we apply that definition;
otherwise, we interpret statutory ternms “in accordance with their

commonly accepted neanings.” State v. Reynolds, 170 Ariz. 233,



234, 823 P.2d 681, 682 (1992).

q11 “Possess” and “possession” are defined in section 13-105
but not in the weapons m sconduct statute. “Possess” means
“knowi ngly to have physical possession or otherwi se to exercise
dom nion or control over property.” A RS. 8§ 13-105(30) (Supp

1999) . “‘Possession’ neans a voluntary act if the defendant
know ngly exercised dom nion or control over property.” ARS. 8§
13-105(31). These terns enconpass constructive possession of an
item a defendant may exercise dom nion and control over an item
wi t hout having physical possession. See State v. Chabolla-
Hinojosa, 192 Ariz. 360, 363, 113, 965 P.2d 94, 97 (App. 1998);
State v. Villalobos Alvarez, 155 Ariz. 244, 245, 745 P.2d 991, 992
(App. 1987). These terns do not indicate that the statute requires
anything nore than constructive possession of a weapon and

comm ssion of a drug offense to sustain a conviction under the

st at ut e.
q12 In everyday usage, the term “during” neans “throughout
the course or duration” or “at sonetinme in.” See Webster’s || New

College Dictionary 351 (1995). Thus, the statute, by its plain
| anguage, requires proof that a defendant possessed a deadly weapon
“at some tinme in” the comm ssion of a qualifying felony offense.
The plain | anguage of the statute requires only a tenporal nexus
bet ween possessi on of the weapon and commi ssion of the offense.

q13 Petrak argues that the phrase “during the comm ssion of”



in AR S. section 13-3102(A)(8) nust mean nore than just “at the
same tinme.” QO herw se, he argues, a person violates the statute if
he owns a gun locked in a bank safe deposit box and possesses
il1legal drugs at his home. In his view, such a statute would be
unconstitutionally vague and overbroad for om tti ng adequate notice
of the conduct it prohibits. He argues that the weapons m sconduct
statute should be interpreted consistently with the simlar federal
statute, 18 U.S.C. 8 924(c), which prohibits using or carrying a
firearm“during and in relation to” certain drug of fenses. |ndeed,
the United States Suprene Court has interpreted the federal statute
to require proof that the firearmhave “sone purpose or effect with
respect to the drug trafficking crime; its presence or invol venment
cannot be the result of accident or coincidence.” Smith v. United
States, 508 U. S. 223, 238 (1993). The gun nust facilitate or have
the potential to facilitate the offense. See id. (citing United
States v. Stewart, 779 F.2d 538, 540 (9" Cir. 1985)).

114 The federal statute, however, differs significantly from
the Arizona statute. Compare 18 U . S.C. 8 924(c)(1) with AR S. §
13-3102(A) (8) (Supp. 1999). The federal statute applies to a
person who “uses or carries” a firearm and does not nention nere

“possession” as a basis for conviction.® It requires the use of

3The Suprene Court has strictly construed the term “use” in
the federal statute, and although the term®“carries” has been nore
broadly interpreted, the Court nevertheless has interpreted it to
mean nore than mere constructive possession of a gun at a site
renote fromthe scene of the drug crinme. See, e.g., Muscarello v.
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t he weapon “during and in relation to” the underlying drug of f ense.
The Arizona statute does not contain the words “in relation to”;
instead it applies to persons who use or possess the weapon “during
the conmm ssion of” the underlying felony. Because the federa
statute substantially differs fromour statute, we do not find the
federal cases persuasive in interpreting the Arizona statute.

q15 The sparse legislative history for section 13-3102
simlarly fails to assist us. The legislature submtted the
weapons m sconduct statute for consideration in 1990 as part of
House Bi || Nunber 2080. The section renmained entirely unnodifi ed;
no record exists of any attenpt to amend or clarify its meaning,
and no official legislative declarations or findings address this
section. One legislator offered her opinion that the “major goal
is to |l et the gangs who have cone into Arizona and the drug-Iords
who want to nonopolize our communities to knowthat we are tired of
it, we're not going to put up with it, and we are going to take
back our conmunities.” Debate on H. B. 2080 Before the House
Committee of the Whole, 39'" Legis., 2d Reg. Sess., Feb. 18, 1990
(statenment by B. Burns, Rep.). This rather broad assertion could
support either a conclusion that the weapons m sconduct statute

requires that the gun possession facilitate conm ssion of a crine

United States, 524 U.S. 125, 132 (1998) (term“carries” applies to
one who possesses and conveys firearnms in | ocked gl ove conpart nent
or trunk of a car); Bailey v. United States, 516 U.S. 137, 148-49
(1995) (“use” neans “active enploynent” of firearm.
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or a conclusion that the legislature sought to inpose strict
liability for possession of guns by those who comrit crinmes, so as
to “clean up the streets.”

qI16 We find it persuasive that other courts facing simlar
| anguage have required a nexus between the gun and the crine to
avoi d absurd results or overbreadth. The Wsconsin Suprene Court
recently interpreted a sim |l ar sentence enhancenent provision that
i ncreased the penalty for crimes conmtted “whil e possessing, using
or threatening to use a dangerous weapon.” See Wisconsin v. Peete
517 N.W 2d 149, 152 (Ws. 1994) (interpreting Ws. Stats. 8§
939.63(1)(a) (1989-90)). The court began by explaining that in
W sconsin (as in Arizona) “possession” generally includes both
actual and constructive possession and noted that “it would be
absurd to apply the penalty enhancenent statute to situations in
which there is no relationship between the of fense and possessi on
of a dangerous weapon, regardl ess of whether that possession is
actual or constructive.” Id. at 152-53. The court concluded t hat
the statute nust require a nexus between the crine and the gun. It
expl ai ned that the | anguage of the statute (conmm ssion of a crine
“while . . . using or threatening to use”) inplied that the use or
threatened use of a gun nust facilitate the crime. By extension,
the Wsconsin statute required proof that the defendant’s
possession oOf the gun facilitated the crine. It reversed the

defendant’s conviction because the trial court had failed to
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instruct the jury that it nust find that the defendant possessed
the weapon to facilitate the crine. See id. at 154.

q17 The Col orado Court of Appeals also recently interpreted
a statute providing for an enhanced sentence for a defendant who
“used, displayed, possessed, or had available for use a deadly
weapon. ” See Colorado v. Atencio, 878 P.2d 147, 149 (Col o. App.
1994) (quoting Colo. Rev. Stat. § 18-18-407(1) (Supp. 1993)). It
hel d that the statute required a nexus between the of fense and the
use of the weapon. The court found the terns “use, display,
possession, or availability for use” to be “nexus terns” and

concluded that a showi ng of spatial proximty was sufficient to

satisfy the requirenment that a gun be “available for use.” 1d. at
150.

918 O her courts have interpreted the word “possession” to
enconpass “the elenents of availability and accessibility.” See,

e.g., Barnett v. Delaware, 691 A 2d 614, 618 (Del. 1997)
(interpreting statute that prohibited “possession of a firearm
during the comm ssion of a felony”); cf. Washington v. Johnson, 974
P.2d 855, 861 (Wash. App. 1999) (hol ding defendant is “arned” for
purposes of deadly weapon allegation if weapon is *“easily
accessible and readily avail able for use”). These cases require a
spatial nexus between the person and the gun for the weapon to fal
within the statute.

q19 W agree with the reasoning of these cases. Qur weapons
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m sconduct statute requires nore than a nere tenporal nexus between
t he weapon and the crinme alleged. The thrust of the statute is to
deter the use of weapons to facilitate crine. The state nust prove
t hat the defendant intended to use or coul d have used t he weapon to
further the felony drug offense underlying the weapons m sconduct
charge. Factors tending to show that the weapon was or could be
used in this way for a drug offense include the spatial proximty
and accessibility of the weapon to the defendant and to the site of
the drug offense. One or nore of these factors may suffice to
establish a nexus, dependi ng upon the crine all eged.

920 Because the trial court did not instruct the jury that it
was required to find that the weapon was used or avail able for use
or was intended to further the drug offense, the jurors were m sl ed
regarding the legal principles to apply in determning guilt. See
Schrock, 149 Ariz. at 440, 719 P.2d at 1056. The jurors’ question
during deliberations may reflect their confusion about the proper
standard for the weapons m sconduct charge. Additionally, the
evi dence presented was not overwhel m ng. The drugs in Petrak’s
vehi cl e were not chemi cally anal yzed and the guns found in his hone
wer e neither seized nor produced as evidence. The jury m ght well
have i nproperly convicted Petrak of weapons m sconduct based on the
guns in his truck and the drugs in his house.

B. Indictment

q21 Petrak al so contends that because Oficer Duthie had
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testified before the grand jury that the guns in the house were not
sei zed because they |acked sufficient relation to the drugs and
paraphernalia, the trial court erred in allowing the state to
present evidence of these guns. He argues that the grand jury
coul d not have indicted himfor the weapons m sconduct charge based
on the guns found in his residence but only for the guns and
marijuana found in the vehicle. Therefore, in Petrak’s view, the
state violated his due process rights by presenting evidence and
argui ng for a conviction based on the guns found in the residence.
See U.S. Const., anmends V, XIV, Ariz. Const., art. 2, 8 4; State v.
Cummings, 148 Ariz. 588, 590, 716 P.2d 45, 47 (App. 1985)
(def endant cannot be convicted for crinmes not presented to the
grand jury and formng basis for the indictnent).

q22 Oficer Duthie testified before the grand jury that the
police found six guns in the naster bedroomat Petrak’s residence.
Contrary to Petrak’s assertion, Duthie did not testify that the
guns found in the residence were not evidence of any offense

instead he testified that their evidentiary val ue “was overl ooked”
because they were not found near the seized drugs. The record does
not support Petrak’s assertion that the grand jury “could not” have
i ndicted him based on the testinony that guns were found in his
resi dence. W therefore decline to hold, on this basis, that the
trial court erred in admtting the evidence.

923 Petrak alternatively contends that, if the evidence of
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guns in his honme was before the grand jury, the indictnment is
duplicitous because it charged nore than one instance of weapons
m sconduct in a single count of the indictnent. See State v.
Schroeder, 167 Ariz. 47, 52, n.4, 804 P.2d 776, 781, n.4 (App

1990) (“duplicity” nmeans “charging nore than one crine in a single
count or charging what can be multiple counts of the sane crine in
a single count”). Duplicitous indictnments are prohibited because
t hey deny adequate notice of the charge to be defended, present a
threat of a non-unaninmous jury verdict, and render a precise
pl eading of prior jeopardy inpossible in the event of a |ater
prosecution. See State v. Whitney, 159 Ariz. 476, 480, 768 P.2d

638, 642 (1989) (citing wong Tai v. United States, 273 U.S. 77, 81

(1927)).
q24 The state does not contest Petrak’s assertion that the
indictment, as interpreted at trial, is duplicitous. Instead it

submts that Petrak has waived his objection to the indictnent,
citing State v. Rushton, 172 Ariz. 454, 455, 837 P.2d 1189, 1190
(App. 1992), and State v. Kelly, 149 Ariz. 115, 117, 716 P.2d 1052,
1054 (App. 1986). In general, objections to defects in an
I ndi ctment nust be raised by notion filed under Rule 16, Arizona
Rul es of Crimnal Procedure. See Ariz. R Cim P. 13.5(c). Rule
16.1 requires such notions to be filed “no | ater than 20 days pri or

to trial,” and provides that any “notion, defense, objection, or

request not tinmely raised . . . shall be precluded, unless the
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basi s therefor was not then known and by t he exerci se of reasonabl e
di ligence could not then have been known, and the party raises it
pronptly upon learning of it.” Ariz. R Cim P. 16.1(b), (c).
925 Petrak did not file a nmotion challenging the indictnent
as duplicitous 20 days before trial. On the first day of trial,
however, in his “trial nmenorandum” he questioned whet her the state
had to prove a nexus between the guns and the drugs to support a
conviction for weapons msconduct. In discussing the nenorandum
prior to trial, the prosecutor contended that the state had
adequat e evidence to support a conviction because both drugs and
guns were found in Petrak’s vehicle and that it need not prove any
addi ti onal nexus. The prosecutor did not nmention the possibility
of conviction based on guns and drugs found in the house.
Additionally, the state did not nention the guns in the house in
its opening statement to the jury. Thus the state did not
communi cate its belief that the indictnment covered a weapons
m sconduct charge based upon the guns found in the house unti
sonetine after the trial conmenced.
926 Mor eover, defense counsel expressed surprise when, onthe
second day of trial, the state offered the evidence of guns in the
house. Counsel imedi ately objected to the evidence and noved for
a mstrial:
Basis for this nmotion . . . is that
t hroughout the preparation of this case,

t hrough opening statenents and through the
course of this trial, thus far, it has been

15



t he defense’ s understandi ng and belief, based
upon the representations of the State, that
the State’s theory with respect to the gun
charge in this indictnent related to those
firearns found in the pickup truck.

| was infornmed this norning . . . that
t hi s supposed substance found in the truck was
not anal yzed and therefore there has been no
evi dence or testinony to suggest that any of
the substance . . . was, in fact marijuana.

Now, because of that circunstance, the
State has, in mdstream changed its course
and direction, endeavoring to nmake the
firearns that were found in the house the
basis for the gun charge.

. there is no legal or factual basis for
the State to proceed on this new, revised
t heory.

If the Court determ nes otherwise, it is
still a violation of due process to the
defendant 1in that 1in the midst of a trial
being required to prepare a defense to a
theory that was quite opposite and contrary to
what the State had represented previously Was
going to be the basis of its case.

(Enphasi s added.)
Def ense counsel |ater argued against allow ng the state to reopen
its case to present O ficer Duthie' s testinony that the pipe in the
truck contai ned a usable anmpbunt of nmarijuana. He argued:
| oppose, based upon the totality of the
theory being the drugs and guns in the car.
M dstream we are havi ng to now def end guns and

drugs in the house and now we are wanting to
go back to guns and drugs in the car.

16



| nmean, due process, at sone point, has
got to kick in here and stop this.

927 Al though Petrak’s counsel did not wuse the word
“duplicity” in making his objections, he sufficiently preserved t he
i ssue for appeal because his comments provided the trial judge with
an opportunity to provide a renedy. See State v. Fulminante, 193
Ariz. 485, 503 {64, 975 P.2d 75, 93 (1999). Mor eover, because
Petrak’s counsel raised the objection “pronptly upon |earning of
it,” the objection was tinely within the neaning of Rule 16 even
though it was not raised until the second day of trial.

928 Petrak asserts that we nust reverse his conviction based
on the duplicitous indictnment; the state argues dism ssal is not
requi red because Petrak has suffered no prejudice. When the
indictment is merely duplicitous — i.e., when two (or nore)
of fenses are charged in the same count of an indictnment — the trial
court may cure the error by instructing the jurors that they nust
unani nousl y agree regardi ng whi ch of fense was cormitted or that the
def endant commtted both (or all) of the offenses. See Kelly, 149
Ariz. at 117, 716 P.2d at 1054. Additionally, if the defendant
suffers no prejudice fromthe duplicitous indictnent, we need not
reverse the conviction. See State v. Herrera, 176 Ariz. 9, 15, 859
P.2d 119, 125 (1993); Kelly, 149 Ariz. at 117, 716 P.2d at 1054.
929 We conclude that the indictnent was unclear because it

di d not address the nexus between the guns and the drugs and which
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guns and drugs at which location fornmed the basis of the weapons
m sconduct charge. As a result, the indictnment inadequately
defined the charge, failed to notify Petrak of what evi dence would
be presented agai nst himand, therefore, handi capped his defense.
Upon renmand, the indictnment should be anended to conform to the
evi dence. See State v. Barber, 133 Ariz. 572, 577, 653 P.2d 27, 34
(App. 1982); Ariz. R Crim P. 13.5(b).

CONCLUSION
930 W reverse Petrak’s conviction for weapons m sconduct and

remand for a newtrial and for further proceedi ngs consistent with

t hi s deci si on.

Rudol ph J. Gerber, Judge

CONCURRI NG:

Rebecca Wiite Berch, Presiding Judge

Ann A. Scott Tinmrer, Judge
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