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11 Mara M appeal s the severance of her parental rights to Jonna.
She clains that service upon her attorney of the notion to term -
nate those rights violated her constitutional right to the due pro-
cess of having service made upon her directly or by publication.

For the follow ng reasons, we affirmthe judgnent.



FACTS AND PROCEDURAL HISTORY
q2 Wiile receiving court-ordered mental -health and substance-
abuse treatnent at the Maricopa County Mental Health Annex on
Novenber 1, 1999, Mara gave birth to Jonna.! Mara immediately
accepted fromthe Arizona Departnent of Economi c Security (“ADES")
a ninety-day foster-care arrangenent for the child. During the
next nmonth, w th supervision, Mara saw Jonna at the offices of
Child Protective Services (“CPS’). The visits went sufficiently
well so that, as long as Mara continued taking nedication and
under goi ng t herapy, CPS planned a famly reunification.
13 Mara was transferred to a supervisory care facility on Decem
ber 6, and she visited Jonna the next day. However, two days
|ater, she left the facility w thout perm ssion and was arrested
and jailed three weeks later on charges of prostitution. She
admtted to CPS that she had been using crack cocaine on a chronic
basi s.
14 When Mara was rel eased one week | ater, she agai n di sappear ed.
On February 1, 2000, CPS was advised that Mara had been arrested
for prostitution. ADES filed a dependency petition with regard to
Jonna that day. ArRz. Rev. Stat. (“A R S.”) § 8-841 (Supp. 1999).

95 A hearing was held by the juvenile court on February 8.

'The full nane and location of Jonna's father were and are
unknown. Mara has an unfortunate history of nental illness and
drug abuse. In 1992, due to her neglect of her five older child-
ren, the Arizona Departnment of Econom c Security intervened and
arranged a successful placenent.



A RS 8§ 8-842 (Supp. 1999). Fromjail, Mara appeared by tel ephone
at the pre-hearing conference, during which counsel was appoi nted
for Mara and she wai ved service of process. A R S. 8§ 8-843 (Supp.
1999). Mara also authorized her attorney to stipulate that Jonna
was dependent. The court adjudi cated Jonna dependent and decl ared
her to be a ward of the court. It also appointed a guardian ad
[item (“GAL") for Mara.

96 After this hearing, Mara' s CPS caseworker delivered to her a
letter outlining the services avail able. He al so provided Mara
with CPS contact information, and he further expl ai ned that, shoul d
she fail to participate in the services offered to her, the juve-
nile court could term nate her parental rights.

97 The caseworker visited Mara two nore tines, but, when Mara was
rel eased fromjail, she disappeared once nore. Mara had not seen
Jonna si nce Decenber 7, and she nmade no effort to contact CPS or to
participate in the services offered by the agency.

q8 On April 4, 2000, a dependency disposition hearing was held,
A R S. 8 8-845 (Supp. 1999), attended by Mara’'s counsel and GAL but
not by Mara. A CPS caseworker presented the agency’s concurrent
plan for famly reunification or termnation of parental rights.

q9 Mara remai ned m ssing until June 2000, when she reappeared in

jail. A CPS caseworker visited Mara and infornmed her of the ser-
vices still available to her. However, when Mara was rel eased from
jail, she disappeared again.



910 Hearings regarding Jonna's dependency continued to be held.
A RS 8§ 8-847 (1999). At the Septenber 18 conbi ned review and
initial permanency hearing, AR S. 8§ 8-861 (1999), Mara s counsel
and GAL appeared without Mara. The juvenile court reiterated that,
i f Mara continued her pattern of failing to cooperate with CPS, her
parental rights could be term nated.

911 At the permanency hearing hel d on Novenber 16, because Mara’s
counsel had not heard fromher since February, he noved to w t hdraw
fromthe case. The juvenile court granted the notion. Because
Mara had neither seen Jonna for nearly a year nor contacted CPS,
and because CPS had been unable to locate her, the court also
ordered ADES to file a notion to sever Mara’'s parental rights to
Jonna. A RS. 8§ 8-862(D)(1)(Supp. 1999). ADES did as directed,
al | egi ng Mara’ s abandonnment of the child, her neglect of the child,
and her willful refusal to renmedy the circunstances that had caused
Jonna to be in an out-of-home placenent for nore than nine nonths.

AR 'S. §8-863(B)(Supp. 1999).2

2 “The court may term nate the parental rights of a parent
if the court finds by clear and convincing evidence one or nore
[of] the grounds prescribed in 8§ 8-533.” Section 8-533(B)(1999)
provi des:

Evi dence sufficient to justify the termnation of the
parent-child relationship shall include any one of the
following, and in considering any of the followng
grounds, the court shall al so consider the best interests
of the child:

1. That the parent has abandoned the child.



912 A severance hearing was held one nonth later. A R S. § 8-863
(Supp. 2000). Although he still had not been in contact with Mara,
her fornmer counsel appeared and asked to be reappoi nted. The juve-
nile court granted the request. The State then handed Mara’s
counsel the notion to term nate Mara's parental rights. A RS 8§
8-863 (A). Mara' s counsel in turn noved for an alternative service
of process either on Mara in person or by publication.

913 The severance hearing was continued to February 22, 2001. At
that tinme, the juvenile court denied the notion for an alternative
service of process, and it found that term nation of Mara' s par-
ental rights was in Jonna’s best interests. A RS. 8§ 8-863. A
formal order consistent with those findings was signed |ater.

914 Mara appealed. Arz. R P. Juv. Cr. 88(A) (“Any aggrieved party

may appeal froma final order of the juvenile court to the court of

7. That the child is being cared for in an
out - of - home pl acenent under the supervi sion of
the juvenile court, [ADES] or a licensed child
wel fare agency, that the agency responsible
for the care of the child has nade a diligent
effort to provide appropriate reunification
services and that either of the follow ng cir-
cunst ances exi sts:

(a) The child has been in an out-of-hone
pl acement for a cunulative total period of
ni ne nonths or |onger pursuant to court order
and the parent has substantially neglected or
wilfully refused to renedy the circunstances
whi ch cause the child to be in an out-of-hone
pl acenment .



appeals.”). She argues that, to the extent that AR S. § 8-863
permts service on her attorney of the notion to termi nate her
parental rights rather than service upon her personally or by pub-
lication, it violates her right to due process and therefore is
unconsti tutional .

DISCUSSION
915 OQur reviewof the juvenile court’s statutory interpretationis
de novo. In re Paul M., 198 Ariz. 122, 123 11, 7 P.3d 131, 132
(App. 2000). Simlarly, the constitutionality of a statute is
reviewed de novo, Arizona Dep’t of Pub. Safety v. Superior Court
(Falcone), 190 Ariz. 490, 494, 949 P.2d 983, 987 (App. 1997), and
t he burden of showing that a statute is unconstitutional is on the
person challenging the statute. Maricopa County Juv. Action No.
JT9065297, 181 Ariz. 69, 81, 887 P.2d 599, 611 (App. 1994).
916 The Legislature added AR S. 8§ 8-863 in 1997 as one of a num
ber of changes to the juvenile laws inits effort to accelerate the
process by which parental rights are termnated so that children
can be adopted nore readily and at an earlier age. See 1997 Ari z.
Sess. Laws, ch. 222, 88 1-84. The statutory procedure becane that,
if the juvenile court was persuaded that severance was in the best
interests of the child, it set a hearing, AR S. 8§ 8-862(D)(1997),
notice of which would be served on the child s parent or guardi an.
A RS. § 8-863(A)(3)(1997).

917 A vyear later, A RS. § 8-862 and § 8-863 were rewitten to be



i n substance as they are presently. See 1998 Ariz. Sess. Laws, ch.
276, 88 35, 36. Now the law requires that, if the juvenile court
determ nes that the term nation of parental rights is in the best
interests of the child, it nust order either ADES or the child's
attorney or GAL to file “a notion alleging one or nore of the
grounds prescribed in 8 8-533 for term nation of parental rights.”
A RS 8§ 8-862(D)(1)(Supp. 2000).
918 Additionally, A RS. § 8-863(A) (Supp. 2000) now states that:
At | east ten days before the initial hearing on the ter-
m nati on of parental rights pursuant tothis article, the
party who is responsible for filing a notion pursuant to
§ 8-862, subsection D shall serve the notion on all
parties as prescribed in rule 5(c) of the Arizona rules
of civil procedure ...
919 Arizona Rule of Civil Procedure (“Rule”) 5(c) governs the ser-
vi ce of docunents, other than a conplaint, in a civil proceeding.
Subsection 1 delineates how a docunent is to be served prior to
j udgnent :
Whenever under these rules service is required or permit-
ted to be made upon a party represented by an attorney,
the service shall be made upon the attorney unless ser-
vice upon the party is ordered by court. Service upon
the attorney or upon a party shall be made by delivering
a copy to the attorney or party or by mailing it to the
attorney or party at the attorney’s or party’s |l ast known
address ... . Delivery of a copy within this rule means:
handing it to the attorney or to the party ...
(Enmphasi s added.) Subsection 2 dictates that post-judgnent service
must be upon the party personally or by publication.

920 The State delivered to Mara’'s counsel the notion to term nate



Mara’s parental rights to Jonna. The juvenile court found that
conmpliance with Rule 5(c)(1) conported with due process, and it is
this ruling of which Mara conplains. She contends that, if AR S
8§ 8-863 permts Rule 5(c)(1l) service on her attorney, it is
unconstitutional. The constitutionality of the statute is pre-
served, she maintains, only by construing it to require that the
notion be served as prescribed by Rule 5(c)(2), that is by requir-
i ng service upon her personally or by publication. By her invoca-
tion of Rule 5(c)(2), the premse for Mara’ s argunent is that the
adj udi cati on of dependency was a final judgnent.

921 ADES responds that dependency is not a final judgnment for this
purpose. Rather, it argues, once the child is declared dependent
and a ward of the juvenile court, the court retains jurisdiction
until there is a permanent disposition. See AR S. 8§ 8-532
(A) (1999);32 see also AR S. 8§ 8-202(G (Supp. 2000);* ARiz. R P. Juv.

Cr. 88(F);® vavapai County Juv. Action No. J-8545, 140 Ariz. 10, 14,

* “The juvenile court shall have exclusive original jurisdic-
tion over petitions totermnate the parent-child rel ationship when
the child involved is present in the state.”

* “Except as otherw se provided by law, jurisdiction of a
child that is obtained by the juvenile court in a proceedi ng under
[AARS 8 8-801 et seqg.] shall be retained by it for the purposes
of inplenenting the orders made and filed in that proceeding... .”

> “During the pendency of an appeal, the juvenile court may
proceed within its legal authority on an issue remaining before it
or neWwy presented to it tothe extent ... (3) applicable statutory
law or judicial rule confers continuing jurisdiction on the
juvenile court ”



680 P.2d 146, 150 (1984). Because the declaration of dependency is
only an interim al beit appeal abl e, order, service on the parent’s
attorney as provided in Rule 5(c)(1) is proper. W agree.

922 An order declaring a child dependent is “final” to the extent
that it is an appeal able order. Juv. Action No. J-8545, 140 Ari z.
at 15, 680 P.2d at 151; Rita J. v. Arizona Dep’t of Economic Sec.,
196 Ariz. 512, 513 Y4, 1 P.3d 155, 156 (App. 2000). It is not
“final” in the sense that it term nates the proceedings. As the
court said in No. J-8545, 140 Ariz. at 14, 680 P.2d at 150,° a
finding of dependency, while constituting an appeal abl e order
simply “triggers” a future, conclusive determ nation of the child's
fate. There is not then in these proceedings “one and only one
‘final’ order.” Id. Rat her than disposing of all matters, a
determ nati on of dependency is “only the first stepin an effort to
provi de for mnor children who are not bei ng adequately cared for.”
Id. Instead, the court retains jurisdiction until there is an
ultimte adjudication. See id. at 15, 680 P.2d at 151. As the
resolution of an interim proceeding, the determnation of
dependency cl oses a chapter in the child' s life; it does not con-
cl ude the book, which is a final disposition in the best interests
of the child. Therefore, a notionto ternminate a parent’s rights,

being in furtherance of the exercise of the juvenile court’s

The court was interpreting what then was Arizona Rule of
Juveni |l e Court Procedure 24(a) but nowis Rule 83(A), quoted above.

9



continuing authority, A RS. 8§ 8-202(Q (Supp. 2000); ARiz. R P. Juv.
Cr. 88(F) (3), need not be served personally on the parent or by
publication, as Rule 5(c)(2) requires of post-judgnment notions, but
may be served on the parent’s attorney as provided by Rule 5(c)(1).
In other words, while A RS 8 8-863 requires that a notion to
termnate parental rights be served pursuant to Rule 5(c),
subsection 1 applies because such a notion does not seek to nodify,
vacate or enforce a final judgnent.

923 The question then beconmes whet her the notion to term nate par-
ental rights, served on Mara' s counsel in accord with Rule 5(c)
(1), conplied with the process due her by the United States
Consti tution. Mara argues that, Dbecause parenting is her
fundamental right, due process requires that the notion to
term nate be served on her either in person or by publication, but
that service on her attorney is unlaw ul

924 Because a parent indeed does have a fundanental interest in
the care, custody and control of her child, a right that is pro-
tected by the Due Process Cl ause of the United States Constitution,
Santosky v. Kramer, 455 U.S. 745, 753 (1982); Toni W. v. Arizona
Dep’t of Economic Sec., 196 Ariz. 61, 65 Y13, 993 P.2d 462, 466
(App. 1999), when the State acts to termnate this right, it rmnust
provi de appropriate fair procedures. Santosky, 455 U S. at 753-54.
This i ncludes “notice reasonably cal cul ated, under all the circum

stances, to apprise interested parties of the pendency of the

10



action and to afford them an opportunity to present their
objections.” Maricopa County Juv. Action No. JS-501904, 180 Ari z.
348, 355, 884 P.2d 234, 241 (App. 1994) (quoting Mullane v. Central
Hanover Bank & Trust Co., 339 U. S. 306 (1950)).

925 This test does not preclude the service of a notion to
termnate parental rights on the parent’s counsel, however.
I ndeed, Mara’s situation presents a good exanple of a case in which
service on a parent’s attorney would be as reasonable a neans as
possi bl e to apprise the parent of the action and its significance
and protect the parent’s rights accordingly — as would be if the
parent consistently had kept contact with and appeared through
counsel .

926 Significantly, Mara has neither all eged that she | acked actua

notice of the possibility that her parental rights would be
term nated nor clained prejudice. Both the juvenile court and CPS
advi sed her directly and through her counsel that her failure to
conply with their directions to obtain services could result inthe
term nation of her parental rights, warnings that are inportant
factors in consideri ng whet her Mara had notice that her rights were
in jeopardy. In re D.J.W., 994 S.W2d 60, 64 (Mb. Ct. App. 1999);

In re Bush, 749 P.2d 492, 494 (ldaho 1988).°

7 Mara relies on Maricopa County Juvenile Action No. JS-5860,

169 Ariz. 288, 818 P.2d 723 (App. 1991), in which case the court
hel d that service on the parent’s attorney was insufficient and
that personal service of a notion to termi nate parental rights was
required. That case is inapposite because the parent never had

11



927 Al so, should the situation warrant, Rule 5(c)(1) is qualified,
it permts “service ... upon the attorney unl ess service upon the
party is ordered by court.” Therefore, should the juvenile court
determne that service of a notion to termnate parental rights is
not a reasonabl e neans to apprise the parent of the pendency of the
proceedi ngs, it can order service directly on the parent. No such
order was issued in this case.

928 The only issue remaining i s whether service on Mara’s counse

was reasonably cal cul ated, under the circunstances, to appri se Mara
of the termnation hearing. Mara’s attorney previously had
accepted service and stipulated to Jonna’s dependent status with
Mara’ s knowl edge and approval, and he had appeared several tinmes on
her behalf. Certainly he proved able to protect Mara’'s interests,
and she never w thdrew her consent to his representation. e
appreci ate that, when he was served with the notion to term nate
Mara's parental rights, counsel had not been in contact with Mara

for several nonths. But we al so recognize that Mara was on notice

appeared in the dependency proceedings and did not know that an
attorney had been appointed to represent her. In addition, the
case i nvol ved a petition being anended to seek the severance of the
nother’s rights to two of her children not naned before. Unlike the
situation in which the child to whomthe rights are being severed
already is before the court, this would be a new cl ai mor cause of
action requiring the service of process on the parent and not on
her attorney.

Rouzaud v. Marek, 166 Ariz. 375, 802 P.2d 1074 (App. 1990),
too i s inapposite because it involved the service on the nother’s
attorney of the father’s petition seeking a nodification of an
order fixing child custody. Rule 5(c)(2) does apply to a nodifica-
tion of a final order.

12



of the possibility that her parental rights to Jonna could be
term nated and yet she had not contacted either her attorney or
CPS. Nor had CPS been able to | ocate Mara except when she was in
jail. Realistically, service of process on counsel in a case such
as this may not in fact apprise a parent such as Mara of the
pendency of term nation proceedings, but, nonetheless, it is a
means reasonably cal cul ated under the circunstances to notify the
parent and to protect her rights as opposed to attenpted service on
a person who has di sappeared or service by publication. W do not
find the application of ARS. 8§ 8-863 and Rule 5(c)(1) to be
unconstitutional .
CONCLUSION

929 The order term nating Mara's parental rights is affirned.

SUSAN A. EHRLI CH, Presidi ng Judge
CONCURRI NG

REBECCA VWHI TE BERCH, Judge

M CHAEL D. RYAN, Judge
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