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EHRLI1 CH, Judge
11 We accepted jurisdiction of this special action to

decide whether the rule of <corpus delicti applies to a



prelim nary hearing. We conclude that it does not, and we
therefore grant the relief requested by the State.

FACTUAL AND PROCEDURAL HI STORY
12 On the evening of October 15, 1999, Phoenix Police
O ficer Dave Szenyes positioned hinmself in the alley behind the
resi dence of John Roche to assist in an arrest not involving
Roche. After approximately thirty mnutes, Officer Szenyes
peered through the fence separating the alley fromthis house
and observed a man standing on the patio yelling unintelligible
words. The man | ater was identified as Roche.

13 After O ficer Szenyes saw Roche come out to the back

patio several tines, he heard an explosion that sounded |like a
gunshot or fireworks, but his view was obscured such that he
never saw Roche carry or fire a weapon, nor did he see a
characteristic flash. The officer did see Roche reappear on the
pati o, but the officer was unabl e to i nquire about the expl osi on
because he still was involved with the arrest for which he
originally was call ed.

14 By the tinme that arrest was conplete, Roche was stand-
ing in the driveway of his house. O ficer Szenyes approached
him identifying himself as a police officer, and asked Roche if
he could speak with him Roche agreed. O ficer Szenyes then

asked Roche if he could snell Roche’s hands, and Roche



cooper at ed. Being unable to detect an odor of sulfur or
gunpowder residue on Roche’'s hands, the officer requested
Roche’ s identification. Roche indicated that the information
was in his house, at which tinme both men went inside the
resi dence.

15 | ndoors, Officer Szenyes plainly saw a handgun on a
table. After unloading the gun for his safety, he advi sed Roche
of Roche’s Mranda rights.! O ficer Szenyes then expl ai ned t hat
he had heard an explosion in the alley earlier in the evening,
wher eupon Roche confessed to dischargi ng a handgun, and he gave
the officer a .38 caliber shell. O ficer Szenyes asked Roche
where he had pointed the gun when he fired it, and Roche -
responded, “Down at the ground by that stunp,” referring to a
tree stunp in Roche’s backyard near the alley. Roche al so gave
Officer Szenyes a .38 caliber weapon, which Roche said was the
weapon that he had fired.

16 On October 19, 1999, the State filed a conplaint,
chargi ng Roche with disorderly conduct, a class 6 dangerous fel-
ony. It alleged that Roche had intentionally or know ngly dis-
turbed t he peace or quiet of a neighborhood, famly or person by
reckl essly handling, displaying or discharging a firearm Based

on Oficer Szenyes' testinony at the prelimnary hearing, the

! Mranda v. Arizona, 384 U S. 436 (1966).
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justice of the peace found probable cause to hold Roche to
answer for the crinme with which he was charged.

17 Roche filed a motion in superior court to remand the
matter for a new finding of probable cause, arguing the
insufficiency of the evidence against him The State responded
that the evidence was sufficient and that, in the alternative,
the rule of corpus delicti did not apply to a prelimnary
hearing.? The court remanded the case for a new determ nation
of probable cause “where proper foundation for Defendant’s
statenments shall be nmade.” The State then petitioned for
special action, raising two issues:

1. Whet her the rule of corpus delicti pertains to
prelimnary hearings; and,

2. If so, was there a reasonable inference that
sufficient evi dence exi st ed to adm t Roche’ s
statenents.
JURI SDI CTI ON
18 Revi ew by special action is discretionary, see State
ex rel. Neely v. Rodriguez, 165 Ariz. 74, 76 n.4, 796 P.2d 876,
878 n.4 (1990), and, therefore, the decision to accept

jurisdiction enconpasses a variety of determ nants. See Piner

v. Superior Court, 192 Ariz. 182, 184-85, 962 P.2d 909, 911-12

2 Def ense counsel errs when he contends that the issue
was not rai sed bel ow.



(1998). This petition presents an issue of first inpression and
one that is of statew de significance, two persuasive factors.
See Fiveash v. Superior Court, 156 Ariz. 422, 423, 752 P.2d 511,
512 (App. 1988). Additionally, the State has no renedy by
appeal. ARZz. R P. SPEC. ACTIONS 1; see State ex rel. Ronley v.
Superior Court, 181 Ariz. 378, 380, 891 P.2d 246, 248 (App
1995). We therefore accept jurisdiction.
DI SCUSSI ON

1. Devel opnent and Rationale of the Rule of Corpus Delicti
19 Despite the absence of any clear mandate in English
| aw, early doubts as to the evidentiary value of confessions
conpelled Anmerican courts and |egislative bodies to exani ne
whet her the confession of the accused person al one woul d suffice
for a conviction. See John W Strong, 1 McCorM cK ON EVI DENCE 555
(4th ed. 1992); Sinon Greanleaf, 1 LAWOF EViDENCE § 217 (Lew s ed.
1899). Both courts and | egal scholars early favored the opinion
that it would not. Comment, California’ s Corpus Delicti Rule:
The Case for Review and Clarification, 20 U C.L.A. L. Rev. 1055,
1065 (1973). In fact, Francis Wharton observed that, by the
m d- 19t" century, within the United States, there was “a grow ng
unwi | lingness to rest convictions on confessions alone.”
Franci s Wharton, A TREATISE OF THE LAWOF EVI DENCE IN CRIM NAL | SSUES 313

(3'9 ed. 1855). Anmerican jurisprudence eventually insisted that,
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in order to sustain a conviction based on a confession, the
confessi on nmust be corroborated by other evidence introduced at

trial. See Strong, supra at 555-56; Greanleaf, supra at § 217.
Ternmed the rule of corpus delicti (“body of the crime”), this

condition is widely recogni zed and consistently applied in the

federal and state courts, including those of Arizona. See,
e.g., Smth v. United States, 348 U. S. 147, 152-53 (1954); State
v. Villa, 179 Ariz. 486, 487, 880 P.2d 706, 707 (App. 1994).

110 The rule of corpus delicti is that “[a]ln accused may
not be convicted on his own uncorroborated confessions.” State
v. Gllies, 135 Ariz. 500, 506, 662 P.2d 1007, 1013 (1983),
cert. denied, 470 U. S. 1059 (1985); see Smth, 348 U.S. at 152-
53; Villa, 179 Ariz. at 487, 880 P.2d at 707. Although courts
have sel dom articulated a precise rationale, they usually cite
the regrettabl e historical experience with fal se confessi ons and
the concern that convictions lacking in fundanental fairness
could too-readily result fromthese statenents. See Smth, 348
U.S. at 153; 7 John H Wgnore, EviDeENCE § 2070, p. 510 (Chadbourn
rev. 1978)(“The danger lies wholly in a false confession of
guilt”); Note, Proof of +the Corpus Delicti Aliunde The

Def endant’s Confession, 103 U Pa. L. Rev. 638, 642 (1955).°3

3

Alternative factors have been offered to support the rule of
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111 Additionally, the rule serves to combat the inherently
coercive nature of | awenforcenent investigations or otherw se-
i nproper techniques that my be used in securing confessions
that then may affect the overall reliability of a defendant’s
statenents. See Smith, 348 U.S. at 153; Strong, supra at 556.
Touchi ng upon the due process inplications of the rule, the
Suprene Court stated: “Confessions may be unreliable because
they are coerced or induced, and although separate doctrines
excl ude involuntary confessions fromconsideration by the jury,
further caution is warranted because the accused may be unabl e
to establish the involuntary nature of his statenments.” Smth,

348 U.S. at 153 (citations omtted);* but see Devel opnents in the

corpus delicti rule. According to Greanleaf, the rule
originates fromthe adverse enotional reaction of courts to a
conviction based on a confession. Supra at 8§ 217. He observed
that the rule “best accords with the humanity of the crimna
code, and with the great caution applied in receiving and
wei ghing the evidence of confessions in other cases T
Ot her considerations include that the defendant may be m staken
as to what he is confessing, see L. Best, EviIDENCE 88 560-62 (3"
Am ed. 1908), and, perhaps, that a defendant’s nental state
m ght lead himto believe or at |least claimthat he conmtted a
crime. See Smth, 348 U. S. at 153.

4 In Opper v. United States, the Supreme Court
provi ded additional insight into its perception of the corpus
delicti rule. 348 U. S. 84, 89-90 (1954):

I n our country the doubt persists that the zeal of the
agencies of prosecution to protect the peace, the
self-interest of the acconplice, the maliciousness of
an eneny or the aberration or weakness of the accused
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Law - Confessions, 79 Harv. L. Rev. 938, 1084 (1966) (because
there are other safeguards, “serious consideration should be
given to elimnation of the corpus delicti requirenment”);
Comrent, California s Corpus Delicti Rule, supra at 1092 (rule
is ineffective in preventing convictions on false testinmony, and
“pragmatic scrutiny” indicates it should be abolished); Note
Confession Corroboration in New York: A Replacenent For The
Corpus Delicti Rule, 46 Fordham L. Rev. 1205, 1235 (1978) (rule
duplicates other doctrines regarding the adm ssibility of con-
fessions). While other legal principles and rules of evidence
protect the defendant frominvol untary confessions, proof may be
difficult to obtain, mking this protection inadequate in
certain cases. The corpus delicti rule thus continues to play
an essential part in assuring accuracy and preventing errors in

convi ctions based on confessions. See Smth, 348 U.S. at 153.°

under the strain of suspicion may tinge or warp the

facts of the confession. Adm ssions, retold at a
trial, are much |li ke hearsay, that is, statenents not
made at the pending trial. They had neither the com

pul si on of the oath nor the test of cross exam nati on.

> “The corroboration requirenent rests upon the dual
assunp-
tion that such risks of inaccuracy are serious ones and that
juries are unable or disinclined to recognize and acconnodate
t hese risks. Since juries are likely to accept confessions
uncritically, the demand for corroboration provides a m nimal
requi rement assuring that an untrustworthy confession al one will
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2. Definition and Quantum of Proof to Establish the Corpus
Delicti

112 As said above, “corpus delicti” literally neans the
“body of the crine.” The rule demands that, before a
defendant’s statements are adm ssible as evidence of a crine,
the State nust establish the corpus delicti by show ng proof of
a crime and that sonmeone is responsible for that crine. See
Gllies, 135 Ariz. at 506, 662 P.2d at 1013; State v. Gerl augh

134 Ariz. 164, 170, 654 P.2d 800, 806 (1982); State v. Janise,
116 Ariz. 557, 559, 570 P.2d 499, 501 (1977); State v.
Her nandez, 83 Ariz. 279, 281, 320 P.2d 467, 469 (1958).% In
ot her words, there nust be a basic injury and a show ng that
this injury was the result of a crimnal, rather than a natural

or accidental, cause. 1 F. Wharton, WHAARTON' S CRIM NAL LAw § 349

not lead to conviction.” Strong, supra at 556.
6 There is no difference whether there is tangible
cor pus
delicti as evidence of the crime; the defendant’s adm ssi on nust
be corroborat ed. See Smith, 348 U. S. at 154. “An adm ssi on

whi ch assunes this inportance in the presentation of the prose-
cution’s case should not go uncorroborated, and this is true
whet her we consider the statement an adm ssion of one of the
formal ‘elenments’ of the crinme or of a fact subsidiary to the
proof of these ‘elenents.”” Id. at 155. The corroborating evi-
dence nust tend to show the harm and that it was occasi oned by
crimnal activity. Strong, supra at 557. However, it need not

tend to show that the defendant was the guilty party. | d.
Thus, all elenments of the offense nust be supported by
i ndependent evidence or corroborated adm ssions. Smth, 348
U S. at 156.



(12t ed. 1932). The evidence need not be of the quantum of

proof beyond a reasonabl e doubt. See Gerlaugh, 134 Ariz. at

170, 654 P.2d at 806. Rather, all that is required is that a

reasonabl e inference of the corpus delicti exists before the
statenment may be considered. See Gllies, 135 Ariz. at 506, 662

P.2d at 1013.7 Therefore, if sufficient independent evidence

! There has been consi derabl e debate concerning the
guant um
and type of independent proof needed to substantiate the exist-
ence of the corpus delicti. Opper, 348 U. S. at 93. *“Each case
has its own facts admtted and its own corroborative evidence,
whi ch | eads to patent individualization of the opinions.” Id.

According to sonme precedents, the corroborating facts may
be of any sort whatsoever, provided that they ultimately tend to
show the truth of the confession. ld. at 92; see Wgnore,
supra, 8§ 2071 p. 511. The Suprene Court has held that
corroborative evidence only nust prove the facts enbraced in the
confession. Opper, 348 U. S. at 93. However, these statenents

must be corroborated by “substantial independent evidence.” |d.

The Arizona Suprene Court has adopted a nore strict form of
the rule, i.e., that the evidence nust concern the corpus
delicti. Hernandez, 83 Ariz. at 282, 320 P.2d at 470.

Froma review of the hol dings of the various jurisdic-
tions we believe that the correct rule while expressed
differently by the respective courts is that the foun-
dati onal proof by independent evidence is adequate for
the purpose of allowing the use of confession or
incrimnating statenents if it is sufficient, assum ng
it is true, to warrant a reasonable inference that the
crime charged was actually commtted by sonme person

| f such prelimnary proof has been submtted the con-
fession or statenents may then be used to assist in
proving the corpus delicti beyond a reasonabl e doubt,
t he degree necessary for conviction.”

ld. Thus, a “confession freely and voluntarily nmade, the corpus
delicti being established even though by circunstanti al
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exi sts, that evidence and the confession both nay be consi dered
in determning whether a conviction my be based on the
def endant’ s ot herwi se uncorroborated statenments. See Smth, 348
U S. at 154; Strong, supra at 557.
3. The Application of the Corpus Delicti Rule

113 Application of the corpus delicti ruleis for the trial
court. Strong, supra at 563. The requirenent of independent
proof of the corpus delicti mandates that the corroborating
evidence tend to prove the comm ssion of the crime before a
confession is adm ssible. See State v. Weis, 92 Ariz. 254, 260,
375 P.2d 735, 739 (1962)(“[B]efore ... statenents are adni ssible
there nust be independent evidence tending to prove corpus
delicti.”). But the order of proof and the sufficiency of the
evi dence of the corpus delicti are matters within the discretion
of the trial court. See Adolfson v. United States, 159 F.2d
883, 888 (9" Cir.)(“The order in which evidence to prove the
corpus delicti is to be received is not inportant and is largely
a matter within the discretion of the trial court. |If proof in
the nature of independent corroborative evidence supports the
i ntroduction of a confession, the tinme of its introduction is

not inportant.”), cert. denied, 331 U S. 818 (1947); Gerl augh

evidence, will sustain a conviction.” Gerlaugh, 134 Ariz. at
170, 654 P.2d at 806.
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134 Ariz. at 170, 654 P.2d at 806. “Whet her it should be
all owed at the particular time is nmerely a matter of the order

of proof and not of its adm ssibility.” Hernandez, 83 Ariz. at

283, 320 P.2d at 471. Therefore, it is not so nuch a condition

of adm ssibility, Ml v. United States, 413 F.2d 1233, 1238-39

(5t Cir. 1969), as it is a forrmulation of the required proof to
take the evidence to the jury or to sustain the accused’ s guilt.

See Hernandez, 83 Ariz. at 282, 320 P.2d at 470.8

114 As long as the State ultimately subm ts adequate proof
of the corpus delicti before it rests, the defendant’s
statenments may be admtted, see Gllies, 135 Ariz. at 505-06

662 P.2d at 1012-13; Hernandez, 83 Ariz. at 283, 320 P.2d at

471,° wi thout prejudice. See Gerlaugh, 134 Ariz. at 170, 654

8 I n Hernandez, the court held that the failure to

object to

statenments on the basis that insufficient proof of the corpus
delicti had been produced did not constitute a waiver of the
right to demand such proof because the statenments woul d becone
adm ssible if the proof were ultimately submtted. 83 Ariz. at
283, 320 P.2d at 471. “Whet her [the statenent] should be
all owed at the particular time is nerely a matter of the order
of proof and not of its admssibility.” 1d.

° In Gllies, the court held that the defendant did
not
wai ve the issue of the sufficiency of evidence to establish the
corpus delicti of the crinme charged by not objecting before the
incrimnating statenments were admtted in evidence because the
State had until it rested its case to conplete its proof. 135
Ariz. at 505-06, 662 P.2d at 1012-13.
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P.2d at 806. It is only if the State altogether fails to nake
this showing that the court should direct an acquittal. See
Gllies, 135 Ariz. at 506, 662 P.2d at 1013.

115 In light of the policy and practice surrounding the
corpus delicti rule, an allegation of insufficient proof of the
corpus delicti during a prelimnary hearing is premature. The
purpose of a prelimnary hearing is to determ ne whether
probabl e cause exists to hold the person charged with the
crime(s) to answer the alleged charges, not to decide the guilt
of the accused. ARz . R CRM P. 5. .3(a); see State v. Clark, 126
Ariz. 428, 432, 616 P.2d 888, 892 (1980). G ven that purpose,
obj ecti ons regardi ng t he excl usi on of evidence on the basis that
t he evidence was unl awful |y obtai ned are inapplicable. ARz R
CRmMm P. 5.3 (b). | ndeed, hearsay mmy be considered by the
magi strate. ARIz. R CRM P. 5.3(b), 5.4(c). While the finding
of probable cause ultimtely nay be chall enged by the defendant

pursuant to Arizona Rule of Crimnal Procedure 5.5, jssues

10 Rule 5.5 states:

a. Grounds. A magistrate’'s determ nation to bind
over a defendant shall be reviewable in the Superior
Court only by a motion for a new finding of probable
cause alleging that the defendant was denied a
substantial procedural right, or that no credible
evidence of guilt was adduced. This notion shall
all ege specifically the ways in which such evidence
was | acki ng.
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surroundi ng the conpetency of the evidence are left to the
superior court’s determ nation. ARlz. R CRM P. 5.3(b),
comment; see Gordenello v. United States, 357 U S. 480, 483-84
(1958).

116 Different froma determ nation of probable cause, the
corpus delicti rule involves a finding by the superior court of
i ndependent evi dence to support a conviction, see Gllies, 135
Ariz. at 506, 662 P.2d at 1013, not whether probable cause
exists to support a crimnal charge. Gven that the purpose of
the prelimnary hearing is to determ ne whether probable cause
exists to bind the defendant over to the superior court and that
it is not a resolution of the nerits of the charge(s), the
justification for the corpus delicti rule is not pertinent. |If
the State need only establish the corpus delicti any tine prior
to resting its case, see Gllies, 135 Ariz. at 506, 662 P.2d at
1013, it is not required to nmeet the burden of proving the
corpus delicti at the prelimnary hearing.

117 Because our answer to the first issue is dispositive,
we need not address the second question. The officer heard what
seened to himto have been the discharge of a firearmin the
area of Roche’s backyard, and Roche gave Officer Szenyes not
only the expended shell but the weapon that he clained to have

fired. While this seemngly is enough to establish probable
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cause that Roche commtted the crime of disorderly conduct, -
ultimtely it is a matter that the superior court nust consider
wi t hout an application of the rule of corpus delicti.
CONCLUSI ON

118 Because the superior court erroneously applied the
corpus delicti rule when it ordered that the case be remanded
for a new finding of probable cause, we grant the relief
requested by the State, and reverse and remand this case for

further proceedi ngs consistent with this opinion.

SUSAN A. EHRLI CH, Presidi ng Judge

CONCURRI NG

EDWARD C. VOSS, Judge

JON W THOWMPSON, Judge
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