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HALL Judge

11 The state seeks special action relief from the trial
court’s decision to conduct a Frye' hearing to determi ne the
adm ssibility of actuarial data relied upon by experts in rendering
opinions on recidivismin Sexually Violent Persons Act ("“SVPA")
commi t ment proceedi ngs. See Ariz. Rev. Stat. (“A R S.”) 88 36-3701
to -3717 (Supp. 2000). W conclude that the admi ssibility of the
actuarial data and the expert opinion relying on such data is
controlled by the Arizona Rules of Evidence and not Frye. W
previ ously i ssued an order vacating the decision of the trial court
granting a Frye hearing and now i ssue this opinion explaining our
or der.

BACKGROUND

q2 Dozens of individuals in Maricopa County filed notions
requesting Frye hearings to contest the admissibility of expert
opi nion testinony on recidivismbased on actuarial instruments in
SVPA hearings. These cases were consolidated for a determ nation
on Frye’s applicability. The trial court, interpreting Logerquist
v. McVey, 196 Ariz. 470, 1 P.3d 113 (2000), concluded that a Frye
heari ng was necessary because “[t] he experts testifying in nost of
t hese cases do not base their testinony on actuarial data created

fromtheir personal experience or know edge, but on data derived by

1

Frye v. United States, 293 F. 1013 (D.C. Cr. 1923).
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a technique or principle devel oped by others.”

93 In its petition for special action, the state contends
that a Frye hearing is unnecessary because the actuarials are
concerned with general characteristics of sex of fenders and are not
“scientific” evidence subject to the Frye test of admssibility.
In response, real parties in interest (“respondents”) contend that
Frye applies because the use of risk assessnent tools based upon
actuarial data to predict future acts of sexual violence is not
generally accepted within the nental health community and because
its use as a predictive tool is highly experinental.

JURISDICTION

14 Acceptance of special action jurisdiction is highly
di scretionary. See Ariz. RP. Spec. Act. Rule 3 Conmittee Note;
King v. Superior Court, 138 Ariz. 147, 149, 673 P.2d 787, 789
(1983). Although special action consideration should be reserved
for “extraordinary circunstances,” review i s appropriate when no
“equal |y plain, speedy, and adequate renedy by appeal ” exists. See
Ariz. RP. Spec. Act. 1(a), ARS. 8 12-120.21(A)(4) (1992); see
also State ex rel. Gonzalez v. Superior Court, 184 Ariz. 103, 104,
907 P.2d 72, 73 (App. 1995) (special action proper when no adequate
renedy). We have also accepted special action jurisdiction for
recurring |egal questions of statew de inportance, see id., and
when the “question presented is one of law, one of first

I npressi on, and one upon which |ower courts, |acking appellate



gui dance, have rendered inconsistent judgnents.” State v.
Wilkinson, 198 Ariz. 376, 378, § 5, 10 P.3d 634, 636 (App. 2000)
(review granted February 13, 2000).
95 The admissibility of actuarially inforned expert
testinmony on sex offense recidivism is an issue of statew de
i mportance. At the time this action was filed, sixty-four
individuals were awaiting trial under the SVPA at the Arizona
Community Protection and Treatnment Center (“ACPTC'), and forty-
ei ght people are currently confined at the facility as sexually
violent persons. Twenty-three others have been commtted as
sexual Iy violent persons to ACPTC s Less Restrictive Alternative.
Requests for Frye hearings on the adm ssibility of testinony based
upon actuarial evidence have also been nmde in several post-
commi tnent cases under the SVPA See A RS, 8§ 36-3709(B)
(permtting committed person to annually petition court for
conditional release to a less restrictive alternative).
q6 Mor eover, Arizonatrial courts have rendered i nconsi stent
deci sions on the necessity of subjecting this expert testinony to
a Frye anal ysis. Because resolution of this issue will assist
Arizona courts in the interpretation and inplenentation of the
SVPA, we accept jurisdiction.

DISCUSSION
q7 An SVPA commitnent proceeding is initiated by the county

attorney filing a petition in superior court alleging that an



i ndividual is a sexually violent person. A RS. 8§ 36-3704(A). |If,
after reviewing the petition, the court finds probable cause to
believe the person is sexually violent, it then orders that the
person be detained pending trial. 1d. 8 36-3705(A), (B). Upon
request, the person is entitled to a probable cause hearing. Id.
8§ 36-3705(C). If the court reaffirns its finding, it is required
to select a “conpetent professional” to evaluate whether the
i ndividual is a sexually violent person. 1d. 8§ 36-3705(G .2 Each
party may also select a conpetent professional to evaluate the
person. Id. § 36-3703(A).

q8 A sexual ly violent person is defined as follows:

“Sexual |y viol ent person” neans a person to whom bot h of
the foll ow ng apply:

(a) Has ever been convicted of or found guilty but insane
of a sexually violent offense or was charged wth a
sexual |y violent offense and was determ ned i nconpetent
to stand trial.

(b) Has a nental disorder that nmakes the person likelyto
engage in acts of sexual violence.

Id. 8 36-3701(7) (enphasis added). The state has the burden of

proving beyond a reasonable doubt that the person neets the

2 A R S. 8 36-3701(2) provides:

“Conpet ent Professional” neans a person who isS:

(a) Familiar with the state’s sexually violent persons
st at ut es and sexual of fender treatnent prograns avail abl e
inthis state, [and]

(b) Approved by the superior court as neeting court
approved gui del i nes.



statutory definition. 1d. 8§ 36-3707(A). To neet the 8§ 36-3701(7)
requirenent, the state routinely selects a psychologist or
psychi atrist to eval uate the person. Many of these professionals
enpl oy actuarial instrunents®to help formtheir opinions regarding
the likelihood that an individual will commt future acts of sexual
vi ol ence.

A. The Frye Standard in Arizona

T9 In Frye v. United States, 293 F. 1013 (D.C. Cr. 1923),
Frye was convi cted of second degree nurder at trial. On appeal, he
clainmed that the trial court erred when it sustained the state’s
objection to the proposed testinmony of the defendant’s expert
witness regarding the result of a systolic blood pressure
“deception test” — a crude precursor to the pol ygraph machi ne —-
on the defendant. 1d. at 1013-14. Defendant argued the expert
testi nony evi dence shoul d have been adm tted under the traditional
common-|law test for adm ssibility of expert testinony because “the
guestion involved does not lie within the range of comon
experi ence or common know edge, but requires special experience or

speci al know edge.” 1d. at 1014. |In sustaining the trial court’s

3 Actuarial data are used to create a mathematical node
that relates risk factors, e.g., marital status, offense type,
victim type, to recidivism rates for a known group of sex
of fenders. The risk rate of each person is then “scored” on the
various instruments by determ ning the presence or absence of risk
factors. The resulting score is then conpared wth actual
recidivismrates for the study participants with the sane score.
This tells the experts how each person conpares with a known group
of sex offenders with a known recidivismrate.
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refusal to allowthe testinony, the court articulated the foll ow ng
test to determ ne the adm ssibility of novel scientific evidence:

Just when a scientific principle or discovery crosses the

line between the experinental and denonstrable stages is

difficult to define. Somewhere in this twilight zone

the evidential force of the principle nust be recogni zed,

and while courts will go a long way in admtting expert

testimony deduced from a well-recognized scientific

principle or discovery, the thing from which the

deduction is made nust be sufficiently established to

have gai ned general acceptance inthe particular fieldin

which it bel ongs.
Id. The court held the pol ygraph test results i nadm ssi bl e because
the test had not yet gained sufficient standing and scientific
recogni ti on anong physi ol ogi cal and psychol ogi cal authorities. I1d.
q10 The rrye test of “general acceptance” was adopted in
Arizona in State v. Valdez, 91 Ariz. 274, 371 P.2d 894 (1962), a
case also involving the adm ssion of results of a polygraph test
adm ni stered to the defendant but introduced by the state pursuant
to the parties’ pre-test stipulation. Qur suprene court surveyed
the cases and literature since Frye and concl uded that polygraph
test results were inadm ssible absent stipulation because of the
test’s continuing “scientific shortcomngs,” id. at 279-80, 371
P.2d at 898, and | ack of acceptance of the technique by “a | arger

segnment of the psychol ogy and physi ol ogy branches of science.” Id.

at 280, 371 P.2d at 898.



q11 Frye hearings are required before adm ssion of expert
testinony that relies on new scientific tests or techniques.*
Such testinmony is admssible only if “the proponent can first
denonstrate that the underlying scientific principle fromwhichthe
expert’ s deductions are nade has ‘ gai ned general acceptance in the
particular field in which it belongs.’” State v. Bogan, 183 Ari z.
506, 509, 905 P.2d 515, 518 (App. 1995) (quoting Frye, 293 F. at
1014). The purpose of a Frye hearing is to resolve the issue of
“gener al acceptance” before trial. Id. The Frye *“genera
acceptance” requirenent is nore stringent than the evidentiary
rules specifically applicable to receipt of expert testinony
(Arizona Rul es of Evidence 702 and 703) because

[alny technique that in its application was likely to

have an enornous effect in resolving conpletely a matter

in controversy had to be denonstrably reliable. \Were,

on the other hand, an expert opinion only helped a trier

to interpret the evidence or was susceptible to

evaluation from the trier’s own know edge, it was

received on a | esser showing of scientific reliability.

Because “science” is often accepted in our society as

synonynmous with truth, there was a substantial risk of

overwei ghting by the jury. The rules concerning
scientific evidence appear to have been ained at that

4 If the scientific evidence that is challenged has been
previously offered and received in evidence in other cases, a Frye
hearing is necessary “only when the opposing party nakes a tinely
request for such inquiry supported by authorities indicating that
there may not be general scientific acceptance of the technique
enpl oyed.” State v. Harris, 152 Ariz. 150, 152, 730 P.2d 859, 861

(App.  1986).



risk.

Joseph M Livernore et al., Law of Evidence 8§ 702.02, at 279-80
(4th ed. 2000).

q12 In Arizona, Frye has usually been applied in cases
involving the results of physical scientific tests. See, e.g.,
Valdez, 91 Ariz. at 277-79, 371 P.2d at 896-98 (polygraph
evi dence) ; Scales v. City Court, 122 Ariz. 231, 234-35, 594 P.2d
97, 100-01 (1979) (breathalyzer); State v. Gortarez, 141 Ariz. 254,
262-66, 686 P.2d 1224, 1232-36 (1984) (“voiceprint” evidence);
State v. Superior Court (Blake), 149 Ariz. 269, 277-80, 718 P.2d
171, 179-82 (1986) (horizontal gaze nystagnus testing); State v.
Beaty, 158 Ariz. 232, 241-42, 762 P.2d 519, 528-29 (1988)
(phosphogl uconmut ase (PGW) bl ood grouping); State v. Velasco, 165
Ariz. 480, 486-87, 799 P.2d 821, 827-28 (1990) (silica gel blood
al cohol test); State v. Bible, 175 Ariz. 549, 576-82, 858 P.2d
1152, 1179-85 (1993) (DNA evidence). However, Frye has al so been
applied to determne the basic reliability of techniques not
necessarily involving “hard” science. See State v. Mena, 128 Ariz.
226, 231-32, 624 P.2d 1274, 1279-80 (1981) (hypnotically refreshed
testi nony).

q13 In a variety of other situations, however, Frye has been

found i napplicable. See, e.g., State v. Roscoe, 145 Ariz. 212
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219, 700 P.2d 1312, 1319 (1984) (dog tracking); Baroldy v. Ortho
Pharm. Corp., 157 Ariz. 574, 581-83, 760 P.2d 574, 581-83 (App

1988) (scientific hypothesis of causation); State v. Richards, 166
Ariz. 576, 577-79, 804 P.2d 109, 110-12 (App. 1990) (bite mark
conparison); State v. Varela, 178 Ariz. 319, 325-26, 873 P.2d 657,
663-64 (App. 1993) (general characteristics of child sexual abuse
victins).

q14 I N Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U. S.
579, 587-89 (1993), the United States Suprene Court held that
Frye's general acceptance requirenent had been superseded by the
1975 enact nent of Federal Rul e of Evidence 702 and rejected Frye as
the exclusive test for admtting expert scientific testinony in
f ederal cases. I nstead, the Court held that Federal Rule 702
i nposes a special obligation upon a trial judge as an evidentiary
“gat ekeeper” to ensure that scientific evidence is not only
rel evant but reliable. Id. at 592-93, 597. The reliability of
scientific evidence is to be judged by its scientific validity.
Id. at 589 n.9. Under Daubert, the general acceptance test is only
one of several factors that a trial court nay consider in
determining the reliability of a particular scientific theory or
t echni que. Id. at 592-94. Six years later, in Kumho Tire Co.,

Ltd. v. Carmichael, 526 U.S. 137 (1999), the Court held that

11



Daubert’ s gat ekeeping obligation is not |limted to “scientific”
testinmony but also applies to “non-scientific” expert testinony.
See id. at 147-51.°

q15 In Logerquist v. McVey, our supreme court responded to
t hese cases by reaffirmng the continuing vitality of the Frye rule
in Arizona. 196 Ariz. at 489, { 57, 1 P.3d at 132. Logerqui st
sued her chil dhood pedi atrician for sexual |y abusi ng her on several
occasi ons between 1971 and 1973. She clainmed that she had amesi a
about these events until 1991 and sought to introduce the testinony
of an expert in the area of dissociative amesia to explain her

earlier inability torecall the incidents. 1d. at 472, 13, 1 P.3d

° In response to Daubert and the many cases applying
Daubert, i ncludi ng Kumho, Federal Rule of Evidence 702 was anended
effective Decenber 1, 2000, by adding three requirenents for the
adm ssibility of expert testinony. As anmended, Rule 702 now reads:

If scientific, technical, or other specialized know edge
Wi ll assist the trier of fact to understand the evidence or to
determne a fact in issue, awtness qualified as an expert by
know edge, skill, experience, training, or education, nmay
testify thereto in the formof an opinion or otherwise, if (1)
the testimony is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles and methods,
and (3) the witness has applied the principles and methods
reliably to the facts of the case.

(Enphasi s added.) W note that the “reliable application”
requirenent is a significant addition to Daubert ("“The focus, of
course, must be solely on principles and nethodol ogy, not on the
concl usions that they generate.” 509 U S. at 595.). See generally
Comment to 2000 Amendnent.

12



at 115. After conducting a Frye hearing at the request of the
defendant, the trial judge applied Frye’s general acceptance test
and excluded the expert’s proposed testinony on the phenonenon of
repressed nenory. 1d. 1Y 4-5, 1 P.3d at 115.

916 On special action review, the Arizona Suprene Court
concluded that Frye was inapplicable and vacated the order
excluding the expert testinony. 1d. 6, 1 P.3d at 115. The court
stated that Frye is inapplicable “when a qualified witness offers
relevant testinony or conclusions based on experience and
observati on about human behavi or for the purpose of explaining that
behavior.” 1d. at 480, f 30, 1 P.3d at 123. Because the proposed
testi nony of Logerquist’s expert was based upon hi s own experi ence,
observation, and study and not primarily based on novel scientific
princi pl es advanced by others, Frye was therefore inapplicable.
Id. T 31. Rat her, adm ssibility is initially to be determ ned by
reference to Arizona Rule of Evidence 702. Id

B. Application of Frye/Logerquist To Testimony Based
On Actuarial Data

q17 We now consider the applicability to this case of the
Frye rule, as clarified in Logerquist. The trial court correctly

observed that the experts testifying in nost SVPA cases do not base

their testinony on actuarial data created from their personal

13



experience or know edge, but that they instead rely on data
generated by the work of others. Then, relying on the distinction
in Logerquist between experts who reach conclusions by inductive
reasoni ng based on their own experience (Frye not applicable) and
t hose whose concl usions are deduced fromthe application of novel
scientific principles or techniques developed by others (Frye
applicable), 196 Ariz. at 490, 1 62, 1 P.3d at 133, the trial court
implicitly concluded that the use of risk assessnent tools to
predi ct behavior constitutes a novel scientific principle or
techni que that nust pass the Frye general acceptance test before it
may be relied upon by experts.

q18 Al though the trial court’s focus on the inductive-
deductive dichotony in Logerquist i s understandable, we believe it
was too narrow. Logerquist certainly found Frye inapplicable to
experience-based testinony, but it also reiterated that expert
behavi oral evidence was beyond Frye' s reach. See id. at 486, { 47,
1 P.3d at 129 (“[NJor . . . do we believe [ Frye' s] application
shoul d be broadened to apply to behavioral or experience-based
testinmony.”) (enphasis added). In doing so, the court rejected
both parties’ request that Arizona abandon Frye and adopt
Daubert!/ Kumho's reliability test for all expert testnony. See id.

at 472, g 7, 1 P.3d at 115. | ndeed, the court assailed Kumho as

14



“inmpossible . . . to reconcile” (id. at 483, § 41, 1 P.3d at 126)
with the Suprene Court’s earlier decision in Barefoot v. Estelle
463 U.S. 880 (1983), a capital case in which the Court upheld
agai nst constitutional clains the adm ssion of psychiatric opinion
evi dence predicting the probability of the defendant’s future
danger ousness despite evidence that such clains were unreliable.
q19 The Logerquist mgjority further distanced itself from
Daubert/Kumho by virtually endorsing the line of authority in
California that distinguishes between nedical opinion and
scientific evidence in applying Frye. 1d. at 479, § 29, 1 P.3d at
122. In its discussion, the court quotes with approval the
foll ow ng passage from wilson v. Phillips, 86 Cal. Rptr. 2d 204,
207 (App. 1999)(quoting California v. ward, 83 Cal. Rptr. 2d 828,
833 (App. 1999)):

California distingui shes between expert nedi cal opinion

and scientific evidence;, the former is not subject to

the speci al adm ssibility rule of Kelly-Frye.

Kelly-Frye applies to cases involving novel devices or

processes, not to expert nedical testinobny, such as a

psychiatrist's prediction of future dangerousness or a

di agnosi s of nental illness.

Simlarly, the testinony of a psychol ogi st who assesses

whet her a crim nal defendant displays signs of deviance

or abnormality is not subject to Kelly-Frye.

Id. As did Logerquist, Wilson held that a Frye hearing was not

necessary before an expert could testify on the phenonmenon of

15



repressed chil dhood nenory. 86 Cal. Rptr. 2d at 206-08.

920 California v. Ward -- the original source of the above
guote — is directly on point with this case and, as Logerquist
commented regarding WwWilson, “puts the matter quite well.” 196

Ariz. at 479, § 29, 1 P.3d at 122. Ward, pursuing the opposite
tack fromrespondents, sought to exclude testinmony of the state’s
experts in an SVPA case because they relied on a clinical rather
than an actuarial nodel® in formng their opinions. On appeal, he
argued that predictions of future dangerousness rely on scientific
techni ques not generally accepted in the scientific community.
Relying on that state’s |eading case of People v. Stoll, 783 P.2d
698 (Cal. 1989), the court rejected the defendant’s criticisns:

Whet her [the doctors] used clinical or actuarial nodels
and whet her they specifically followed t he [ Departnent of
Ment al Heal t h] handbook are not reasons to exclude their
testinony. Even if a difference of opinion exists anong
professionals on these matters, the experts were not
restricted to one nethodol ogy or another. To repeat the
statenent taken from Stoll, we cannot dictate the
expert’s journey into a patient’s mnd. | nstead the
jurors could nake their own judgnent about the
qualifications of the experts and the value of their
opi ni ons.

83 Cal. Rptr. 2d at 832.

6 Ward's expert testified that it was nore accurate to
predi ct recurring sexually violent behavior by using an actuari al
nodel . ward, 83 Cal. Rptr. 2d at 831.

16



q21 In Stoll, a child sexual abuse case, the Suprene Court of
California held that Frye was inapplicable to an expert’s opinion,
based on an interpretation of test and interviewresults, that the
def endant was unlikely to commt crimnal sexual msconduct. In
State v. Varela, we cited Stoll as support for our concl usion that
Frye  Wwas I nappl i cabl e to t esti nony concer ni ng gener al
characteristics of child sexual abuse victins. 178 Ariz. at 325-
26, 873 P.2d at 663-64.

122 We believe the trial court m sapplied Logerquist when it
granted respondents’ request for a Frye hearing. Unlike DNA and
ot her types of “scientific” evidence, these risk assessnent tools
do not have an aura of scientific infallibility. As respondents
contend, and petitioners acknowl edge, they are subject to
interpretation and their predictive value is far less than 100%
In addition, the testifying expert nust still explain to the fact-
finder why he or she believes that a particular individual wll
likely re-of fend or not re-offend. W perceive no reason why the
trial court should be allowed to screen this evidence pursuant to
Frye before it is presented to the jury, the ultimte arbiter of
truth. See Logerquist, 196 Ariz. at 488, 52, 1 P.3d at 131.
923 Based upon our understanding of Frye as interpreted by

Logerquist, Wwe conclude that the use of actuarial nodels by nental

17



heal th experts to hel p predict a person’s |ikelihood of recidivism
is not the kind of novel scientific evidence or process to which
Frye applies. W hasten to add, lest our holding be
m sinterpreted, that we are not determ ni ng whether the proffered
expert testinony is or is not adm ssible.” Applying Logerquist, we
sinply hold that Frye' s general acceptance test is inapplicable to
t he expert testinony here. The admissibility of such testinony, if
chal | enged, 8 i s governed by the Arizona Rul es of Evidence incl uding
Rul e 702 (testinony nust assist trier of fact), Rule 703 (data upon
whi ch expert bases opinion nust be of “a type reasonably relied
upon by experts in the particular field”), and Rule 403 (Rel evant
evi dence may be excluded if its “probative value is substantially
out wei ghed by the danger of unfair prejudice, confusion of the
I ssues, or msleading the jury.”). See Logerquist, 196 Ariz. at

489, 491 57-58, 1 P.3d at 132.

! Nor are we called upon to resolve whet her the actuari al
data should be admtted only for the limted purpose of disclosing
t he basis of the expert opinion. See Rule 703 and Comment t hereto.
See infra note 8.

8 See Rul e 104(a) (“Prelim nary questions concerning .
the adm ssibility of evidence shall be determ ned by the court . .
."); see also Rule 703 Comrent (“The question of whether the
facts or data are of a type reasonably relied upon by experts is in
all instances a question of law to be resolved by the court prior
to the adm ssion of the evidence.”).
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CONCLUSION
124 For the foregoi ng reasons, we grant petitioner’s request
for relief. W reverse the trial <court’s order granting
respondents’ notion for a Frye hearing and remand for further

proceedi ngs consi stent with this opinion.

PHI LI P HALL, Judge

CONCURRI NG

E. G NOYES, JR, Presiding Judge

DANI EL A. BARKER, Judge
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