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B ARKER, Judge
q1 Thi s opi nion resolves a statutory conflict in the neaning

of “home state” as that phrase is used to determne initial



jurisdiction between conpeting states in child custody disputes
under Arizona’'s newy adopted Uniform Child Custody Jurisdiction
and Enforcenent Act (“UCCJEA’). Ariz. Rev. Stat. (“A R S.”) 88 25-
1001 to -1067 (Supp. 2001). This opinion also addresses other
I ssues concerning the inplenentation of the UCCIEA.

PERTINENT FACTUAL
AND
PROCEDURAL HISTORY

92 This special action arises from the trial court’s
di sm ssal of a petition for dissolution of marriage, with a ninor
child, due to lack of jurisdiction.? Mel i ssa Wl ch-Doden
(“rmother”) and Terry Wl ch-Doden (“father”) were married in Arizona
in Noverber 1996. After being unable to secure enploynent in
Arizona, nother and father noved to Gkl ahoma. Their child was born
in Gkl ahoma on April 28, 1999.

13 After the child was born, nother and child noved back and
forth between Arizona and Ol ahoma. Mther clains that she, al ong
w th her husband and the child, intended to resunme their residence

in Arizona. She was traveling back and forth between the two

! The entire petition was dismssed. The trial court could
have retained jurisdiction as to the dissolution of the marri age,
even Wit hout jurisdiction over the child. A RS 8§ 25-311, 25-312
(2000); Schilz v. Superior Court, 144 Ariz. 65, 68, 695 P.2d 1103,
1106 (1985) (“Jurisdiction over the divorce does not necessarily
inply jurisdiction over related proceedings.”). Whet her the
di ssolution itself should have been dismssed has not been
presented in this special action and, therefore, is not addressed.
See Carrillo v. State, 169 Ariz. 126, 132, 817 P.2d 493, 499 (App.
1991) .



states to research enpl oynent opportunities and |iving expenses in
Arizona. On her last return to Arizona, nother clains that she was
waiting for father to join her. \Wen he did not, she filed for
di vorce and cust ody.

14 The tinmetable of the child s residence since birth until
the filing of the petition is as follows: lahoma frombirth on
April 28, 1999 and for the next seven and one-half nonths (Apri
1999 - Decenber 1999); Arizona for three nonths (Decenber 1999 -
Mar ch 2000); Okl ahoma for six nmonths (March 2000 - Sept enber 2000);
Arizona for the four nonths prior to the filing of the petition
(Sept ember 2000 - January 25, 2001). At all tines, the child was
wi t h not her.

q5 Mot her filed for dissolution and custody on January 25,
2001 in Arizona. On February 8, 2001, two days after being served
with notice of the Arizona petition, father filed a petition for
di vorce and custody in Cklahoma. H s Ckl ahona petition identified
the pending Arizona litigation, but stated that he had not been
properly served.?

96 On March 7, 2001, father appeared specially in Arizonato
nove to dism ss the Arizona petition for lack of jurisdiction. An

evi dentiary hearing was hel d on August 21, 2001. Father’s attorney

2 Mot her originally mailed an acceptance of service to
f at her. Father informed nother that he would not sign the
acceptance of service. Mdther then hired the sheriff’s departnment
of the county in which father resided to serve the docunents.
Service was conpleted on February 6, 2001.
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appeared tel ephonically. During the hearing, the trial judge spoke
tel ephonically on the record with the judge presiding over the
Kkl ahoma petition. This inquiry was to ascertain the status of the
Okl ahoma matter and confer with that judge as permtted by AR S
§ 25-1010(A) (Supp. 2001).°3

q7 After hearing from both sides and conferring with the
Okl ahoma trial judge, the trial judge ruled that Gkl ahoma had honme
state jurisdiction pursuant to UCCIEA. The trial judge determ ned
Okl ahoma had been the child' s hone state within the six nonths
before the petition was filed (but not the hone state for the six-
nonth period inmmediately prior to the filing). Accordingly, the
trial court found that Cklahoma was entitled to jurisdiction. This
was so even though the trial judge determned that the first
petition filed was nother’s Arizona petition.

98 The trial judge dismssed the Arizona action and al so
denied nother’s notion for reconsideration. In subsequent
proceedi ngs i n Gkl ahoma, the Okl ahoma trial judge granted father’s
decree of divorce and awarded custody to father on Septenber 5,
2001. The net effect of these rulings was that the child, who
resided with nother in Arizona, was to be placed in the custody of
father in Cklahoma.

19 Mot her filed a special action and requested a stay of the

3 “A court of this state may communicate with a court in
anot her state concerning a proceeding arising under this chapter
[of the UCCIEA].” A R S. § 25-1010(A).
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Arizona order dism ssing her action. Because of a conflict in the
UCCJEA pertaining to the interpretation of “honme state,” the fact
that the child had at all tines resided with nother, and the
potential inpact of this order on the child, we granted an initia
stay to reviewthis matter. After a review of nother’s petition,*
we determned that the trial judge was correct in dismssing
not her’s custody petition. We dissolved the stay, accepted
jurisdiction, and indicated that an opinion would follow w th our

reasoning. This is that opinion.

JURISDICTION
q10 We accept special action jurisdictionto resolve a purely
| egal question of statutory interpretation. See State ex rel.

McDougall v. Superior Court (West), 173 Ariz. 385, 386, 843 P.2d
1277, 1278 (App. 1992). The question of “honme state” jurisdiction
under the UCCIEA is of first inpression, has statew de inportance,
and is likely torecur. See Gray v. Irwin, 195 Ariz. 273, 275, 987
P.2d 759, 761 (App. 1999). Therefore, special action jurisdiction

IS appropriate.

4 Father filed a responsive brief through counsel in
Okl ahoma. Father’s counsel filed a notion for admttance pro hac
vice, but did not conply with the pertinent rule. See Ariz. R
Sup. ¢&. 33(D). Accordingly, we denied father’s notion and do not
consi der the responsive brief.



DISCUSSION
Issues Presented
q11 We consider several issues: First, does the UCCIEA
provi de that home state jurisdiction is based on a child residing
in a state (a) for a six-nmonth period immediately prior to the
filing of a custody petition, or (b) for a six-nmonth period that is
conpleted at any time within Si X nonths of the filing?
q12 Second, if a state has hone state jurisdiction, does hone
state jurisdiction then beconme pre-emnent, thereby precluding a
court without home state jurisdiction fromconsidering the child' s
best interests for jurisdictional purposes?
q13 And finally, does a state with honme state jurisdiction
have jurisdictional priority when a petition in another state was
filed first-in-tinme?
114 Al'l of the issues pertain to the question of jurisdiction
to nmake an initial custody determination. There is a separate (but
intertw ned) statutory schene for continuing jurisdiction after an
initial custody determnation in conpliance wth the UCCIEA has
been made. A R S. 8§ 25-1032.
The
Relevant Statutes
and

the Statutory Conflict

915 Section 25-1031 is the statutory starting place for



determining initial jurisdiction.® In sumary, subsection B nakes

5 AR S. 8§ 25-1031 provides in full as foll ows:

A. Except as otherw se provided in 8§ 25-1034,
a court of this State has jurisdiction to make
an initial child custody determ nation only if
any of the following is true:

1. This state is the honme state of the
child on the date of the commencenent of the
proceedi ng, or was the hone state of the child
within six nonths before the commencenent of
the proceeding and the child is absent from
this state but a parent or person acting as a
parent continues to live in this state.

2. Acourt of another state does not have
jurisdiction under paragraph 1 or a court of
the honme state of the child has declined to
exercise jurisdiction on the ground that this
state is the nore appropriate forum under
§ 25-1037 or 25-1038 and both of the foll ow ng
are true:

(a) The <child and the <child's
parents, or the child and at | east
one parent or a person acting as a
par ent, have a signi ficant
connection with this state other
t han mere physical presence.

(b) Subst anti al evi dence S
available in this state concerning
t he child's care, protection,

trai ni ng and personal rel ati onshi ps.

3. Al courts having jurisdiction under
paragraph 1 or 2 have declined to exercise
jurisdiction on the ground that a court of
this state is the nore appropriate forum to
determ ne the custody of the child under § 25-
1037 or 25-1038.

4. A court of any other state would not
have jurisdiction under the criteria specified
in paragraph 1, 2 or 3.

7



it clear that Arizona only has jurisdiction pursuant to
subsection A A R S. 8 25-1031(B) (“Subsection A of this section
Is the exclusive jurisdictional basis.”) (enphasis added).
Subsection A, paragraph (1) provides for Arizona to have
jurisdiction when Arizona qualifies as a hone state. A R S. 8§ 25-
1031(A)(1). If a state is the “honme state” under this paragraph,
it has jurisdiction. 1Id. There is no further factual inquiry on
the jurisdictional issue.® Paragraphs (2)-(4) of subsection A
provi de the circunstances whereby Arizona may have jurisdiction
when it does not qualify as the home state. 1d. Paragraph 2, in
particular, requires the court to consider whether the child has a
significant connection to the state (as well as other factors)
before jurisdiction may be found. 1d. Subsection Cclarifies that

the presence of the child is neither necessary nor sufficient to

B. Subsection A of this section is the
exclusive jurisdictional basis for naking a
child custody determ nation by a court of this
state.

C. Physi cal presence  of or per sonal
jurisdiction over a party or a child is not
necessary or sufficient to nmke a child
cust ody determ nation

A RS § 25-1031. A R S. § 25-1034, enunerated in subsection A,
pertains to tenporary energency jurisdiction, whichis not at issue
in this case. The Okl ahoma statute is the same as 8§ 25-1031
Ckla. Stat. Ann. tit. 43, 8§ 551-201 (Supp. 2000).

6 Pl ease see Y 41-43, infra for a discussion of a factual
inquiry in the home state whereby the home state det erm nes whet her
another state is a npbre conveni ent forum
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establish jurisdiction. A RS § 25-1031(C).
916 In considering 8 25-1031 as it relates to the present

case, we nust also take into account the statutory definition of
“hone state.” Section 25-1002(7)(a) defines “hone state” as

foll ows:

In this chapter, unless the context otherw se
requires . . . “[h]one state” neans: The
state in which a child lived with a parent or
a person acting as a parent for at least six
consecutive months 1immediately before the
commencement of a child custody proceeding
i ncl udi ng any period during which that person
is tenporarily absent fromthat state.

A R S. 8§ 25-1002(7)(a) (enphasis added). It is the application of
this definition of “honme state” to § 25-1031(A) (1) that creates the
statutory conflict.
q17 Specifically, under 8§ 25-1031(A)(1), a state has
jurisdiction if the “hone state” qualifier is net under either one
of two el enents:

This state is the [1] honme state of the child

on the date of the commencement of the

proceeding, or [2] was the hone state of the

child within Six months before the

commencement Of the proceeding and the child

is absent from this state but a parent or

person acting as a parent continues to live in

this state.
A RS 8 25-1031(A)(1) (enphasis added). The definition of “hone
state” under 8 25-1002(7)(a) provides, however, that a state is a

“home state” only when “a child lived with a parent . . . for at

| east six consecutive nonths immediately before t he comrencenent of



a child custody proceeding.”” (Enphasis added.)

q18 Thus, applying literally the definition of “home state”
from 8§ 25-1002(7)(a) to elenment one of 8§ 25-1031(A)(1) renders
superfluous the | anguage in 8 25-1031(A) (1) that says jurisdiction
lies when a state is the hone state “on the date of the
commencenent of the proceeding.” That latter phrase nerely
restates what is already required by the definition of “hone state”
in § 25-1002(7)(a).

q19 El enent two of § 25-1031(A) (1) poses a nore significant
problemin statutory construction when the hone state definition
from 8§ 25-1002(7)(a) is applied: the tw statutes directly
conflict. Elenent two of 8 25-1031(A)(1) provides that a state has
jurisdiction if it is the “hone state . . . within six months
before” the comrencenent of the child custody proceeding. Section
25-1002(7)(a), as noted above, requires that in order to be a “hone
state” at all, a child nmust have lived in a state for six
consecutive nonths “immediately before” the <child custody
pr oceedi ng. Thus, if a child s hone state two nonths before a
proceedi ng was conmenced is different fromthe state to which a
child has permanently noved (and in which the proceeding was

commenced), 8 25-1002(7)(a) would indicate there is no hone state

at all. Initial jurisdiction would then be determ ned based on
! W note that there are exceptions when a child is
“tenmporarily absent from that state.” A RS § 25-1002(7)(a).

That provision is not at issue here.

10



substanti al connections to the state and other factors under § 25-
1031(A)(2). On the other hand, under the sane facts, elenent two
of 8 25-1031(A) (1) would declare the prior state the hone state
because it was the hone state within six nonths of the filing

Initial jurisdictionwouldthen be inthe prior state regardl ess of
any significant connections to the state in which the filing was
made.

920 The statutory conflict between elenent two of § 25-
1031(A) (1) and § 25-1002(7)(a) is directly at issue here. The
child lived in lahoma for six consecutive nonths ending in
Sept enber 2000. The child then resided in Arizona for the next
four nonths, imedi ately before the petition was filed in January
2001. Thus, under father’s (and the trial judge' s) reading of the
statute, Oklahoma is the honme state as a matter of |aw under
el ement two of 8§ 25-1031(A)(1). lahoma, under this view, was the
home state (from March to Septenber 2000) within siXx nonths of the
filing of the petition in January 2001 and thus has initial
jurisdiction.

121 Under nother’s reading of the statute, however, neither
Gkl ahoma nor Arizona is the hone state as neither state neets the
requi renent of 8§ 25-1002(7)(a) that the child live in the state
“for at |least six consecutive nonths immediately before the
commencement” of the proceeding. Under that scenario, Oklahoma

does not have initial jurisdiction. The trial court would be

11



required to hold a hearing to determne whether there were
significant connections with Arizona and other factors per § 25-
1031(A)(2), to determine whether Arizona should have initial
jurisdiction. Thus, depending upon how one resolves the conflict
bet ween these conpeting interpretations, the outconme may differ.

Standards
for
Statutory Construction

122 In construing statutes, we have a duty to interpret them
in a way that pronotes consistency, harnony, and function. State
v. Behl, 160 Ariz. 527, 529-30, 774 P.2d 831, 833-34 (App. 1989);
State v. Sweet, 143 Ariz. 266, 270-71, 693 P.2d 921, 925-26 (1985);
Hill v. Gila County, 56 Ariz. 317, 324, 107 P.2d 377, 380 (1940).
| f possible, each word or phrase nust be given neaning so that no
part i s rendered voi d, superfluous, contradictory or insignificant.
State v. Superior Court (Kerr-McGee Corp.), 113 Ariz. 248, 249, 550
P.2d 626, 627 (1976). The primary purpose “is to deterni ne and
give effect to the legislative intent behind the statute,
considering anong other things the context of the statute, the
| anguage used and the spirit and purpose of the law.” Midland Risk
Management Co. v. Watford, 179 Ariz. 168, 171, 876 P.2d 1203, 1206
(App. 1994).

923 To appropriately resolve the conflict here, it is
critical to exam ne the stated purposes behind the changes in hone

state jurisdiction brought about by the UCCIEA

12



The Purpose Behind
Home State Jurisdiction
Under the UCCJEA

124 The precursor to the UCCIEA was the Uni formChil d Cust ody
Jurisdiction Act ("UCCIA"). It was developed in 1968 by the
Nati onal Conference of Conm ssioners on Uniform State Laws and
adopted by Arizona in 1978. J.D.S. v. Franks, 182 Ariz. 81, 88,
893 P.2d 732, 739 (1995). The stated purposes of the UCCIA were to
avoi d jurisdictional conpetition and conflict, pronote cooperation
bet ween states, discourage the use of the interstate system to
conti nue cust ody controversi es, det er abducti ons, avoi d
relitigation in different states, and facilitate enforcenent of
custody decrees between states. UCCJA 8 1, 9 Uniform Laws
Annotated (“U L. A ") 271 (1999); A R S. 8 25-431 (repeal ed 2001);
see also J.D.S., 182 Ariz. at 90, 893 P.2d at 741; Loper v.
Superior Court, 126 Ariz. 14, 17, 612 P.2d 65, 68 (App. 1980).
925 Al fifty states, the District of Colunbia and the Virgin
| sl ands adopted the UCCIA. 9 U. L.A 261-62. However, many states
departed fromits original text, and subsequent |itigation produced
substantial inconsistencies in interpretation anong state courts —
defeating the goals of a uniforminterstate jurisdictional act. As
the drafters of the UCCIEA not ed:

A nunber of adoptions, however, significantly

departed fromthe original text. In addition,

alnost thirty years of litigation since the

promul gati on of the UCCJA produced substantia
inconsistency in interpretation by state

13



courts. As a result, the goals of the UCCIA
wer e rendered unobtai nable in many cases.

9 UL A 650

126

UCCJA provi ded four separate bases to take initia

child custody disputes.

In particular, prior to the adoption of the UCCIEA,

The full text of that now dated statute provides:

A. The superior court of the state of Arizona
is vested with jurisdiction to make a child
cust ody determ nation by initial or
nodi fication decree if any of the follow ng

appl y:

1. This state is the domcile or the hone
state of the child at the tinme of comencenent
of the proceeding or had been the child's
domcile or hone state within six nonths
bef ore conmmencenent of the proceeding and the
child is absent fromthis state because of his
renmoval or retention by a person clainmng his
custody or for other reasons, and a parent or
person acting as parent continues to live in
this state.

2. It is in the best interest of the
child that a court of this state assune
jurisdiction because the <child and his
parents, or the child and at |east one
contestant, have a significant connection with
this state, and there is available in this
state substantial evidence concerning the
child s present or future care, protection,
trai ning and personal relationships.

3. The child is physically present in
this state and the child has been abandoned or
It IS necessary in an energency to protect the
child because he has been subjected to or
threatened with mstreatnent or abuse or is
ot herw se negl ected or dependent.

14

t he

jurisdiction in

See AR S. 8§ 25-433 (repealed 2001).°



Those bases included (1) domicile or hone state, (2) significant
connections to the state and a consideration of the childs
relati onships, training, care and protection, (3) the child s best
interests, and (4) energency. Id.

q27 The original drafters of the UCCIA had assuned that hone
state jurisdiction was the nost appropriate factor in denonstrati ng
the best interests of the child. 9 U L.A 152. They al so thought
that a state should be able to proceed wthout delay and,
therefore, should find jurisdiction on any acceptable basis. Id.
Thus, the drafters included the four separate bases for

jurisdiction. However, state courts were split as to whether the

4. 1t appears that no other state would
have jurisdiction under prerequi sites
substantially in accordance wi th paragraphs 1,
2 or 3 or another state has declined to
exercise jurisdiction on the ground that this
state is the nore appropriate forum to
determ ne the custody of the child, and it is
in the best interest of the child that this
court assune jurisdiction.

B. Except pursuant to subsection A paragraphs
3 and 4, physical presence in this state of
the child, or of the child and one of the
contestants, is not alone sufficient to confer
jurisdiction on a court of this state to nake
a child custody determ nation

C. Physical presence of the child, while
desirabl e, s not a prerequisite for
jurisdiction to determ ne his custody.

AR S. 8§ 25-433 (repeal ed 2001).

15



four bases were equal or whether honme state was preferred. See
J.D.S., 182 Ariz. at 90, 893 P.2d at 741 (describing cases
preferring home state jurisdiction over other factors). But see
Merman v. Merman, 603 A 2d 201, 204 (Pa. Super. 1992) (stating that
incertain circunstances, atrial court nmay determ ne that the hone
state is not the nost appropriate forum despite any hone state
preference); Pomraning v. Pomraning, 682 S.W2d 775, 778-79 (Ark.
Ct. App. 1985) (holding that even though wife had lived in state
for a shorter period than required for home state jurisdiction,
that did not preclude jurisdiction over custody issues); and E.E.B.
v. D.A., 446 A . 2d 871, 879 (N.J. 1982) (hol ding that the UCCIA does
not contenpl ate blind obedi ence to hone state jurisdiction). These
conflicts created an unworkabl e and non-uniforminterstate act.

928 Additionally, in 1981 a significant federal statute was
passed by the United States Congress. That statute, the Parental
Ki dnappi ng Prevention Act (“PKPA”), 28 U . S.C. § 1738A, was ai ned at
interstate custody problens that continued to exist after the
adoption of the UCCJA. 9 U L.A 650. It nmandated states to apply
full faith and credit to interstate custody decisions. Id.
I mportantly, it did not allowfor full faith and credit on the four
bases as set forth in the UCCIA 28 U S.C. 8§ 1738A(c)(2).

I nst ead, enforceability® under the PKPA was based on the priority

9 “PKPA only governs enforceability of one state’s custody
order in another state . . . [it] ‘does not purport to control
jurisdiction to issue an initial order.’” In re Jorgensen, 627

16



of hone-state jurisdiction:

A child custody or visitation determ nation

made by a court of a State is consistent with

the provisions of this section only if such

State (i) is the home State of the child on

the date of the comencenent of t he

proceedi ng, or (ii) had been the child's home

State within six months before the date of the

conmencenent of the proceeding and the child

is absent from such State because of his

removal or retention by a contestant or for

ot her reasons, and a contestant continues to

live in such State.
28 U.S.C. 8 1738A(c)(2) (A (enphasis added).
929 In 1997, the National Conference of Conm ssioners on
Uniform State Laws, which had authored the UCCIA, drafted the
UCCJEA. The nain purposes for revising the UCCIA were uniformty
and the need to avoid disputes between conpeting jurisdictions.
See 9 U L.A 649-52. As the drafters of the uniform act noted,
| ack of uniformty between jurisdictions “increases the costs of
the enforcenent action; it decreases the lack of certainty of
outcone; and it often turns enforcenment of a child custody or
visitation order into a |l ong and drawn out process.” The Nati onal
Conf erence of Conm ssioners on Uniform State Laws, Uniform Child

Custody Jurisdiction and Enforcement Act (2001).'° Arizona adopted

N. W2d 550, 559 (lowa 2001) (citation omtted).

10 Available at http://ww. nccusl . org/ nccusl / pubndrafts. asp
(last visited Mar. 12, 2002).
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the UCCJEA effective January 1, 2001.% A RS 8§ 25-1001 to -
1067.
130 The UCCIEA drafters dealt specifically with the conflict
created by differing jurisdictions taking contrary views of the
four bases of jurisdiction.' They reconciled the jurisdictiona
provi sions of the UCCIA with the PKPA:
The UCCIJA, however, specifically authorizes
four i ndependent bases of jurisdiction wthout
prioritization. Under t he UCCIA, a
significant connection custody determ nation
may have to be enforced even if it would be
deni ed enforcenment under the PKPA [which
prioritizes hone state jurisdiction]. The
UCCJEA prioritizes home state jurisdiction|. ]
9 U L.A 650-51 (enphasis added). The drafters made it clear that
the new act was to give priority to a finding of honme state
jurisdiction over any other jurisdictional provisions.
131 Furt her nore, the UCCIEA conpletely elimnates a
determnation of “best interests” of a <child from the
jurisdictional inquiry. 9 UL.A 649-52. These changes advance a

nore efficient and “bright line” jurisdictional rule consistent

with the UCCJEA s purpose. 9 U L.A 672. The UCCIEA specifically

1 As we note subsequently in this opinion, Arizona s act

has several variations fromthe original uniformact. ¢{ 35, 37-
38, infra. For a conplete listing of state variations from the
uni formact, see UCCIEA, “Variations fromOficial Text,” 9 U L. A
46- 62 (Supp. 2001).

12 The Comm ssion revised other sections of the UCCIA
regardi ng continuing exclusive jurisdiction, tenporary energency
jurisdiction, and enforcenment of custody and visitation orders.

9 U L.A 649-52. Those revisions are not at issue in this case.

18



seeks to avoid a judicial analysis of substantive issues in the
determnation of jurisdiction. 1Id. Additionally, as noted above,
the statutory text of 8 25-1031(A) allows consideration of other
substantive factors only if no state qualifies as a “honme state.”
132 It is clear from the drafters’ intent that the UCCIEA
should be construed to pronote one of its primary purposes:
avoiding the jurisdictional conpetition and conflict that flows
from hearings in conpeting states when each state substantively
reviews subjective factors (such as “best interests”) for purposes
of determininginitial jurisdiction. Wth this fundanental purpose
in mnd, when there is a statutory conflict in the application of
honme state jurisdiction, the conflict should be resolved to
strengthen (rather than dilute) the certainty of hone state
jurisdiction. This course is consistent with the UCCIEA s
statutory purpose.

Section 25-1031(A) (1)
Modifies and Enlarges
Section 25-1002(7) (a)

933 G ven the fundanental purpose of the UCCIEA to establish
the certainty of home state jurisdiction, it is clear to us that
§ 25-1031(A) (1) acts to enlarge and nodify the definition of hone
state under § 25-1002(7)(a). W hold that “hone state” for
pur poses of determining initial jurisdiction under 8§ 25-1031(A)(1)
is not limted to the tinme period of “six consecutive nonths

i medi ately before the comencenent of a child custody

19



proceeding[.]” A RS. § 25-1002(7)(a). | nstead, the applicable
time period to determine “honme state” in such circunstances is
“W thin six nonths before the comrencenent of the [child custody]
proceeding.” AR S. 8 25-1031(A)(1). This interpretation pronotes
the priority of honme state jurisdiction that the drafters
specifically intended. To adopt the reading that nother supports
would result in narrowing honme state jurisdiction. It would
i ncrease the nunber of potentially conflicting jurisdictional
di sputes in conpeting jurisdictions. This is contrary to the
UCCJEA’ s pur pose.

134 Even though the UCCIEA is a uniform act, which has been
adopted by twenty-seven states and introduced in nine states,®® we
have found no cases that construe the statutory conflict at issue.
Wil e not discussing the conflict, other states have ruled in a
manner that is consistent with the interpretation we adopt here.
E.g., In re McCoy, 52 S.W3d 297, 303-04 (Tex. App. 2001) (finding
that Texas was not the children’ s hone state at any tinme during the
six nmonths prior to the filing of the suit); Nesa v. Baten, 736
N.Y.S.2d 173, 174 (N Y.A D. 2002) (“New York had not been the
children's hone state at the tinme of commencenent of the custody

proceedi ng or within the preceding six nonths.”).

135 W also note that the initial phrase in § 25-1002 pernmits

13 Available at Http://ww. nccusl . org/ nccusl/unifornmact __
fact sheets/uniformacts-fs-uccjea.asp (last visited Mar. 12, 2002).
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the consideration of context as to the definitions (such as “honme
state”) provided in that section of the UCCIEA. A R S. 8§ 25-1002
(“I'n this chapter, unless the context otherwise requires
‘[h]ome state’ nmeans . . .”). The reference to “unl ess the context
otherwise requires” is a variation to the uniformact specifically
added by the Arizona Legislature. UCCIJEA, “Variations from
Oficial Text,” 9 U L.A 46 (Supp. 2001). Here, the context does
require a nodification of “hone state” as it is used in § 25-
1031(A)(1). W enphasi ze, however, that based on the fundanent al
pur pose of the UCCIEA to inplenment jurisdiction based on the hone
state, we would resolve the statutory conflict in the sane manner
even w thout the additional |anguage in Arizona’ s version.

936 Thus, we conclude that the trial court did not err in
rejecting nother’s position and concludi ng that Okl ahoma had hone
state jurisdiction.

The Role of
the
Child’s "“"Best Interests”

q37 Mot her al so contends that even if Cklahoma is the hone
state according to the foregoing analysis, the trial judge stil

erred in not conducting a hearing to determne if jurisdiction was
inthe child s best interests. Mdther puts forth two reasons: (1)
Arizona's version of UCCIEA requires it, and (2) it would be
i nequitabl e and unfair not to consider the child s best interests

in a determnation of initial jurisdiction. W address each
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argument in turn.

138 First, in contending that Arizona' s version of the UCCIEA
requires a “best interests” hearing even though hone state
jurisdiction is found el sewhere, nother relies on the prefatory
phrase in 8 25-1031(A): “[A] court of this State has jurisdiction
to make an initial child custody determnation only if any of the
following 1is true.” Mot her argues the phrase “if any of the
following is true” allows courts to choose between the four bases
of jurisdiction under the UCCIEA nmuch as courts chose between the
four bases of jurisdiction provided under the UCCIA. This argunent
is directly contrary to the express | anguage of the statute.

939 As noted earlier, the plain |anguage of 8§ 25-1031(A)
provi des no possibility of having conpeting clains of jurisdiction
when there is a home state. Infra, Y 15. Subsection (A,
par agraph (1) provides a state with jurisdictionif it is the hone
state. A RS 8§ 25-1031(A)(1). Paragraphs (2) - (4) provide a
state that is not the home state with jurisdictiononly if thereis
no honme state or the home state has declined to exercise that

jurisdiction. A RS. 8 25-1031(A)(2)-(4).'* Thus, the addition of

14 Paragraph (2) provides jurisdiction if “a court of
anot her state does not have jurisdiction or a court of the hone
state of the child has declined to exercise jurisdiction[.]”
A RS § 25-1031(A)(2). Paragraph (3) provides jurisdiction if
“[a]l'l courts having jurisdiction under paragraph 1 or 2 have
declined to exercise jurisdiction[.]” A RS 8§ 25-1031(A) (3).
Paragraph (4) allows jurisdiction if “[a] court of any other state
woul d not have jurisdiction under the criteria specified in
paragraph 1, 2 or 3. A R S. 8§ 25-1031(A) (4).
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the phrase “if any of the following is true” only confirns the
statutory schene all owi ng jurisdiction under nore than one basis if
the statutory requirenents are net. Here, the statutory
requi renents for jurisdiction under paragraphs (2)-(4) are not net.
Okl ahoma is the honme state and has not declined to exercise its
jurisdiction.
140 Arizona’s legislative history is silent as to the
specific language “if any of the following is true,” but consistent
with the construction we give that phrase. The | egislative history
makes it clear —as the plain |anguage of the statute expressly
provi des —t hat choosi ng between the various bases of jurisdiction
as all owed under the prior UCCIJA is no |longer an option under the
UCCJEA:

[ Section 25-1031(A)(1)] [e]stablishes the home

state of the child as the basis for initial

jurisdiction, replacing the current [NOW

repeal ed] four bases for jurisdiction.
Final House Bill Summary, H. B. 2305, 44th Leg., 2nd Reg. Sess.
(2000) (enphasis added). Accordingly, if thereis any anbiguity in
the phrase “if any of the following is true,” we construe it
consistently with the express |anguage of the statute, the
| egislative history and the purpose of the UCCIEA as set forth
above: hone state jurisdiction is controlling (apart from
energenci es under 8 25-1034) even in the face of other conpeting

equi table factors.

q41 Second, not her argues that the equitabl e issues presented
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in a case such as this one (child having al ways been w th nother;
not her and chi |l d havi ng significant connections in Arizona; nother
and child having lived in Arizona for the four nonths prior to
filing) or in a hypothetical case (child |ives five nonths and 29
days in one state, but the prior six nonths in another resulting in
home state jurisdiction in the prior case) require a hearing to
consider the child s best interests. Mther’s argunent does not
consi der that the UCCIEA expressly provides for a factual hearing
in the home state in which that state may decline to exercise its
jurisdiction and allow another jurisdiction to proceed. A RS
§ 25-1037. This hearing may include a “best interests”
det erm nati on
142 The drafters of the UCCIEA expressly recognized — and
sought to elimnate —the jurisdictional disputes that resulted
when “best interests” was used to determine initial jurisdiction.
That | anguage and i nquiry, present in the previously enacted UCCIA,
was intentionally omtted from the new y-drafted UCCIEA. The
drafters stated:

The "best interest"” language in t he

jurisdictional sections of the UCCIA was not

intended to be an invitation to address the

merits of  the custody dispute in the

jurisdictional determination Or to otherw se

provide that "best interests" considerations

shoul d override jurisdictional determ nations

or provide an additional jurisdictional basis.

[This draft] eliminates the term "best

interests" 1in order to clearly distinguish

between the jurisdictional standards and the
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substantive standards relating to custody and
visitation of children.

9 UL.A at 651-652 (enphasis added).

143

in determning

Thus, the

“best interests” analysis does not take place

jurisdiction. “Best interests” may be fully

expl ored and considered in the context of a request under A R S

§ 25-1037.1%

That provision expressly allows for the court having

15

The full text of AR S. 8§ 25-1037 reads as foll ows:

A. A court of this state t hat has

jurisdicti

on under this chapter to nmke a

child custody determnation may decline to
exercise its jurisdiction at any tinme if it
deternmines that it is an inconvenient forum

under the

circunstances and that a court of

another state is a nore appropriate forum

The i ssue
on notion

of inconvenient forum may be raised
of a party, the court's own notion

or request of another court.

B. Before determining whether it 1is an
i nconvenient forum a court of this state
shal | consi der whether it is appropriate for a

court of

jurisdicti

anot her state to exerci se
on. For this purpose, the court

shall allow the parties to submt informtion

and shall

i ncl udi ng:

1.

consider all rel evant factors

Whet her donestic vi ol ence has

occurred and is likely to continue in the
future and which state could best protect the
parties and the child.

2.

The length of tinme the child has

resi ded outside this state.

3.

The di stance between the court in

this state and the court in the state that
woul d assune jurisdiction.
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hone state jurisdiction to consider “all relevant factors” in
determ ni ng whet her the honme state is an “i nconveni ent foruni such
that jurisdiction should be el sewhere. A R S. § 25-1037(B)

144 The issue of an inconvenient forum “may be raised on
notion of a party, the court’s own notion or request of another
court.” A RS. 8§ 25-1037(A). Any such request, however, nust be

pursued i n Gkl ahona rat her than Arizona, as Okl ahoma has hone state

jurisdiction pursuant to AR S. 8 25-1031(A)(1). Thisis critical:

4. The rel ati ve fi nanci al circunstances
of the parties.

5. Any agreenent of the parties as to
whi ch state should assume jurisdiction.

6. The nature and location of the
evidence required to resolve the pending
[itigation, including testinony of the child.

7. The ability of the court of each
state to decide the issue expeditiously and
the procedures necessary to present the
evi dence.

8. The famliarity of the court of each
state with the facts and i ssues in the pending
[itigation.

C. If a court of this state determ nes that
it is an inconvenient forum and that a court
of another state is a nore appropriate forum
it shall stay the proceedings on condition
that a child custody proceeding be pronptly
comenced i n anot her designated state and may
i npose any ot her condition the court considers
just and proper.

A.R S. § 25-1037.
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To allow the state wi thout honme state jurisdiction to conduct the
hearing would lead to the jurisdictional conpetition the drafters
sought to avoid. Thus the equitable argunents that nother w shes
to pursue are not elimnated, but are nmerely re-directed to the
hone state. |If she chooses, nother can ask the Okl ahoma court to
relinquish jurisdiction.

145 Accordingly, nother’s argunment that the trial judge erred
in not considering the “best interests” of the child, when dealing
with a jurisdictional question under 8 25-1031(A)(1), is wong.
The trial judge correctly determ ned that this was an i ssue for the
&l ahoma court.

First-in-Time Filing

Does not Trump
Home State Jurisdiction

q46 Mot her al so argues, relying on AR S. 8 25-1036(A), that

Arizona should have jurisdiction as her filing was first-in-tine.
This argunent fails as well. A RS 8§ 25-1036 provides in
pertinent part as foll ows:
[A] court of this State shall not exercise its
jurisdiction under this article if, at the
time of the commencenent of the proceeding, a
proceeding concerning the custody of the child
has been commenced in a court of another state
havi ng jurisdiction substantially in
conformty with this chapter[.]
Id. (enphasis added). &l ahoma has a simlar provision. Xl a.
Stat. Ann. tit. 43, 8 551-206(A) (Supp. 2000).

147 Mot her’s argunment is that this provision nmandates
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jurisdiction in Arizona as the filing was first-in-tine. What
not her ignores is that the first-in-tinme filing nmust be in a state
“having jurisdiction substantially in conformty wth this
chapter.” A R S. 8 25-1036(A); see also kla. Stat. Ann. tit. 43,
8§ 551-206(A). Because Okl ahoma had hone state jurisdiction,
Arizona did not have jurisdiction “substantially inconformty with
this chapter.” 1d. Thus, the first-in-tinme filing granted nother
no rights. The trial court did not err by rejecting nother’s
request that a first-in-tinme filing conferred initial jurisdiction

upon the Arizona Court.

CONCLUSION
148 For the foregoing reasons, the trial court did not err in
determining that it was without jurisdiction to consider nother’s
child custody request. Therefore, we deny nother’s requested

relief.

DANI EL A. BARKER, Judge
CONCURRI NG

JON W THOWPSON, Presiding Judge

JEFFERSON L. LANKFORD, Judge
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