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GEMMILL, Judge

q1 Appel I ants are conpani es that own personal property and
do business in Arizona at nultiple |ocations. The tax court
entered summary judgnment against the appellants and in favor of
eight plaintiff counties based on the conclusion that the Arizona
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Constitution allows the legislature to exenpt from taxation a
maxi mum of $50, 000 per year of personal property of a taxpayer used
for agricultural, trade, or business purposes, regardless of the
nunber of |ocations owned by each taxpayer. In this appeal,
appel l ants contend that Arizona | aw should be interpreted to all ow
a $50, 000 annual exenption for property at each |location. On the
basis of Article 9, Section 2(6) of the Arizona Constitution, we
affirmthe judgnent of the tax court.
q2 Article 9, Section 2(6) of the Arizona Constitution was
adopted and approved by Arizona voters in 1996, having been
referred to the voters by the |egislature. This constitutiona
provi si on st ates:

The | egislature nmay exenpt personal property

that is used for agricultural purposes or in a

trade or business from taxation in a manner

provided by |aw, except that the exenption

does not apply to any anount of the full cash

val ue of the personal property of a taxpayer

that exceeds fifty thousand dollars. The

| egi sl ature may provide by awto increase the

exenpt anobunt according to annual variations

in a designated national inflation index.
Ariz. Const. art. 9, 8 2(6). W recently interpreted this
constitutional provisionin Circle K Stores, Inc. v. Apache County,
199 Ariz. 402, 18 P.3d 713 (App. 2001), holding that the word
“taxpayer” as used in Article 9, Section 2(6) of the Constitution
and in former Arizona Revised Statutes (“A.R S.”) section 42-280

(repeal ed 1999) neant the owner of the property who pays taxes,

thereby limting the taxpayers in that case to a single, statew de
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exenption. I1d. at 404, Y 2, 18 P.3d at 715. Circle Kinvolved tax
years 1997 and 1998 and forner § 42-280, while this dispute
addresses tax year 1999 and A R S. section 42-11127 (1999), the
successor to § 42-280.

93 The tax court inthis case ruled consistently with Circle
K. Appellants assert that the tax court erred by construing § 42-
11127, which expressly grants an exenption up to $50,000 to “each

assessment account,” as applicable to each property owner only once
for all such property in the state. W conclude that our anal ysis

in Circle K resolves appellants’ major contentions in this appeal.

ANALYSIS
14 On appeal from summary judgnent when the material facts
are not in dispute, we review whether the tax court correctly
applied the |law and whether appellants were entitled to sunmary
judgnent as a matter of law. Krausz ex rel. KGC Trust I v.
Maricopa County, 200 Ariz. 479, 480, 1 4, 28 P.3d 335, 336 (App.
2001). W independently review the tax court’s interpretation of
an Arizona statute or constitutional provision. Id.
Circle K, § 42-280, and § 42-11127

95 Circle K concerned former 8 42-280 (repealed 1999), the
i mredi at e predecessor of 8§ 42-11127. Section 42-280, which becane
|aw after the electorate adopted Article 9, Section 2(6) of the

Arizona Constitution in 1996, provided in part:
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Pursuant to article I X, 8 2, subsection (6),

Constitution of Arizona, personal property

t hat is class four property used for

agricultural purposes or that is class three

property used in a trade or business i s exenpt

fromtaxation up to a maxi num anmount of fifty

t housand dollars of full cash value for each

taxpayer.
A RS 8 42-280(A) (1997) (enphasis added). The taxpayers in
Circle K contended that the term “taxpayer” in Article 9, Section
2(6) and 8 42-280 should be construed to nmean each “property
| ocation” or “assessnment account” mmintained by the taxing
authorities. 199 Ariz. at 406, ¢ 10, 18 P.3d at 717. Thi s
interpretation would have granted each owner of business or
agricultural property in use at nmultiple locations in Arizona a
separate exenption up to $50,000 for each such location. 1d. at
404, 406, 9171 2, 10, 18 P.3d at 715, 717. The circle K court
rejected this proposed interpretation, applying the plain nmeaning
of “taxpayer” instead. 1I1d. at 409, | 22, 18 P.3d at 720.
q6 In 1997, the legislature renunbered 8 42-280 as § 42-
11127, to be effective January 1, 1999. 1997 Ariz. Sess. Laws, ch.
150, 8§ 172. Before 8§ 42-11127 took effect, the | egislature in 1998
anended subsection (A) to substitute the term*®assessnent account”
in place of the term“taxpayer.” 1998 Ariz. Sess. Laws 4th S. S.,
ch. 3, 8 5; 8§ 42-11127(A) (1999). The legislature also enacted a
new subsection (D), which provides: “For purposes of this section

and article I X, 8 2, subsection (6), Constitution of Arizona, an

assessment account is considered to be a taxpayer.” 1998 Ariz.
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Sess. Laws 4th S.S., ch. 3, 8 5; § 42-11127(D) (1999). Section 42-
11127, with its 1998 anendnents, becane effective on January 1,
1999. Circle K, 199 Ariz. at 405, n.1, § 3, 18 P.3d at 716, n.1
(recounting |legislative history).

q7 Appel l ants argue that the adoption of 8§ 42-11127 proves
that their original position rejected in Circle KisS now correct.
For the foll owi ng reasons, we believe that Circle K continues to be
persuasive. W therefore reject appellants’ argunments and apply
t he reasoning of our decision in Circle K.
Circle K’s Continuing Logic

98 I n support of their proposed interpretation, the Circle
K taxpayers urged essentially the sanme argunents that appellants
now advance for their anal ogous contention that § 42-11127(A) may
constitutionally apply as witten. 199 Ariz. at 406-07, Y 10-15,
18 P.3d at 717-18. After considering these argunents, the circle
K court hel d:

[T]he term “taxpayer” in Article 9, Section

2(6) of the Arizona Constitution plainly

refers to a person or entity that owns

personal property wused for agricultural

trade, or business purposes and who pays tax

on such property. Because this provision is

clear and unanbi guous, we do not address

Appel l ants’ argunents that extrinsic evidence

reveals a different nmeaning for the term

“taxpayer.”

Id. at 407-408, { 16, 18 P.3d at 718-19 (citing Jett v. City of

Tucson, 180 Ariz. 115, 119, 882 P.2d 426, 430 (1994)). The cCircle



K court

voters:

concluded that by amending the constitution,

authorized the legislature to exenpt from ad
val orem taxation specified classes of an
owner’s personal property that is used for
agricultural, trade, or business purposes and
does not exceed fifty-thousand dollars in full
cash val ue.

Id. at 408, § 17, 18 P.3d at 719.

19

Ari zona

In Circle K, we interpreted the term*®“taxpayer” in fornmer

8§ 42-208 the same way. W expl ai ned:

Id. at 408, § 19, 18 P.3d at 719 (enphasis added).

rejecting the taxpayers’

This definition confornms with the grant of
authority set forth in Article 9, Section
2(6). If section 42-280 is interpreted as
gi vi ng addi ti onal business property exenptions
to owners who operate nulti-location busi-
nesses, rather than limting the owner to one
such exenption, the statute would exceed the
authority granted by Article 9, Section 2(6)
and would be rendered unconstitutional.

Simlarly, in

contention that the adoption of § 42-11127

retroactively “clarified” the neaning of former 8§ 42-208, the

Circle K court explained that:

“IClarifying” the term “taxpayer” in forner
section 42-280 to nean “assessnent account”
would render that provision unconstitutional
because the | egislature was not authorized by
Article 9, Section 2(6) to enact such
| egislation . . . . The |egislature was
I i kewi se not enpowered to expand the authority
granted it by Article 9, Section 2(6) by
bel atedly defining the term*®“taxpayer” in that
provision to vary its plain and unanbi guous
meani ng. The |l egislature may only change the
scope of Article 9, Section 2(6) by referring
a proposed anendnent to the electorate for
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approval. Ariz. Const. art. 21, 8 1. It did
not do so.

Id. at 409, f 23, 18 P.3d at 720 (citations omtted) (enphasis

added) .

Section 42-11127 is Unconstitutional
q10 The Circle K analysis applies straightforwardly to
appel l ants’ contentions here. Article 9, Section 2(6) of the

Arizona Constitution authorizes the legislature to adopt
| egi slation granting only a single exenption up to $50, 000 of full
cash value of agricultural, trade, or business personalty for each
owner of such property, regardl ess of the nunber of |ocations at
whi ch the owner’s property is used. As witten, 8§ 42-11127 cannot
be applied consistently with Article 9, Section 2(6), because the
statute would grant multiple-location owers an exenption up to
$50, 000 for each separate |ocation.

q11 When considering the constitutionality of a statute, we
begin with a strong presunption that |egislative enactnents are
constitutional. Martin v. Reinstein, 195 Ariz. 293, 301-02, | 16,
987 P.2d 779, 787-88 (App. 1999). W have a duty to interpret
statutes in harnmony with the constitution if it is possible to
reasonably do so. I1d. The primary goal in interpreting statutes
is to ascertain and give effect to the intent of the |egislature.
Hobson v. Mid-Century Ins. Co., 199 Ariz. 525, 529, § 8, 19 P.3d

1241, 1245 (App. 2001). The problem here is that the apparent



| egi sl ative intent behind 8§ 42-11127 was to expand the availability
of the $50,000 tax exenption. See Circle K, 199 Ariz. at 408-09,
11 19-23, 18 P.3d at 719-20. We are unable to construe the
| anguage of § 42-11127 to be constitutional in Iight of the plain
| anguage of Article 9, Section 2(6) of the Arizona Constitution

Id. Nor are we able to rewite the statute. First National Bank
of Arizona v. Superior Court, 112 Ariz. 292, 295, 541 P.2d 392, 395
(1975) (rewriting an unconstitutional statute is a |egislative
function, not a judicial function). Therefore, 8§ 42-11127 is
unconstitutional .

q12 Appel l ants nevertheless rely on Calik v. Kongable, 195
Ariz. 496, 990 P.2d 1055 (1999), for the proposition that, by
adopting 8§ 42-11127, the legislature legitimtely and effectively
clarified its original intent underlying fornmer 8§ 42-280. W do
not agree. Appellants ignore the fact that the adoption of 8 42-
11127 was an attenpt to “clarify” not only former 8§ 42-280 but al so
Article 9, Section 2(6) of the Arizona Constitution. |In contrast,
Calik concerned the electorate’s swift rejection of a |egislative
change in a provision that the electorate itself had only recently
adopt ed. Id. at 501, T 21, 990 P.2d at 1060. Qur suprene court
determ ned that, under those circunstances, the el ectorate’s action
constituted an effective retroactive clarification of its original

i ntent. Id.



q13 By adopting 8 42-11127, however, the |legislature
attenpted to broaden the scope of an anmendnent to the Arizona
Constitution that the electorate originally approved and brought
into effect. That the electorate may clarify through swift action
the original intent of its own initiative provision, as in Calik
does not inply that the legislature may nodify an unanbi guous
constitutional provisionthat the electorate, as Arizona' s ultinate
sovereign, has approved. As we held in Circle K “[t]he
| egi sl ature may only change the scope of Article 9, Section 2(6) by
referring a proposed anendnent to the electorate for approval.”
199 Ariz. at 409, § 23, 18 P.3d at 720 (citing Ariz. Const., art.
21, § 1).

114 Contrary to appellants’ contention, Circle K is not
meani ngf ul Iy di stinguishable fromthis case on the ground that a
different statute is involved. Although nunbered differently, 8§
42-11127 is virtually the sane as former 8§ 42-280, with this
critical exception: 8 42-11127 expressly adopts a definition of
“taxpayer” that Circle K squarely determ ned woul d render § 42-280
unconstitutional under Article 9, Section 2(6) of the Arizona
Constitution. 199 Ariz. at 409, T 23, 18 P.3d at 720. The cCircle
K court persuasively anal yzed t he sane i ssues presented herein, and
the tax court correctly applied simlar reasoning to deci de agai nst

appel l ants’ position.
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915 Thus, we reaffirmand follow Circle Kin this case. W
therefore hold that, as witten, 8§ 42-11127 inpermssibly
multiplies and expands the personal property tax exenptions
authorized by Article 9, Section 2(6) of the Arizona Constitution.
See Ariz. Const. art. 9, 8 2(13) (“Al property in the state not
exenpt wunder the laws of the United States or under this
constitution or exenpt by | aw under the provisions of this section
shall be subject to taxation to be ascertained as provided by
law. ") .
Revival of § 42-280

916 Because we hold that 8§ 42-11127 violates the Arizona
constitution, we nust clarify the governing lawfor this situation.
“[When a law that repeals a fornmer law is found to be
unconstitutional, and therefore void, the operative repeal of the
former constitutional law also falls, with the effect that the
prior version of the anending statute is automatically reinstated
by operation of law . . . .~ Tucson Elec. Power Co. v. Apache
County, 185 Ariz. 5, 23, 912 P.2d 9, 27 (App. 1995) (citing
Selective Life Ins. Co. v. Equitable Life Assurance Soc’y, 101
Ariz. 594, 601, 422 P.2d 710, 718 (1967)).
q17 In order to apply the automatic revival doctrine, this
case nust neet four requirenents, starting with these two:

First, t he evi dent pur pose of t he

unconsti tutional amendnent nust be to di spl ace
the old law and substitute for it. Wen the
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| egislature provides two enactnents in all

respects identical except for the anending

| anguage found invalid, this is a good

i ndi cation that substitution was the intent.

Second, it nust appear that the |egislature

woul d not have passed the anmendnent if its

invalidity would have left a “hiatus in the

| aw’ by repeal of the fornmer statute.
185 Ariz. at 23, 912 P.2d at 27 (citations onmtted). Here, 8 42-
280 was renunbered as 8 42-11127 and two substantive changes were
made: (1) in subsection (A), the word “taxpayer” was replaced with
the phrase “assessnent account”; and (2) subsection (D) was added,
specifically referring to the constitutional anendnent and
purporting to define “assesnment account” as “taxpayer.” See | 6,
supra. These actions denonstrate a clear legislative intent to
replace 8 42-280 with § 42-11127. W also believe that the
| egislature would not have intentionally passed an invalid
anmendnent of 8§ 42-280, thereby depriving taxpayers of a
constitutionally authorized exenpti on.
q18 Havi ng found that the enactnent of 8 42-11127 satisfied
the first two requirenents from Tucson Electric, Wwe next consider
the final criteria:

The other criteria for application of this

general rule of automatic revival are that the

former version of the statute nust be the

i mredi at e predecessor of the unconstitutional

statute that was sinultaneously repealed with

enactrment of the invalid statute, and the

former statute nust be constitutional.
185 Ariz. at 25, 912 P.2d at 29. Al though the renunbering of § 42-

280 and the “assessnent account” anendnents occurred separately,
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see § 6, supra, 8 42-11127 becane effective on January 1, 1999,
sinmul taneously with the repeal of § 42-280. This sufficiently
satisfies the third requirenent. Finally, Circle K upheld the
constitutionality of 8§ 42-280. 199 Ariz. at 409, { 23, 18 P.3d at
720. Therefore, under the automatic revival doctrine enunciated in
Tucson Electric, 8 42-280 is revived to fill the gap in our tax
code caused by 8 42-11127's unconstitutionality.

The Tax Court Properly Denied the Relief Requested by Kinko'’s
Pursuant to Rule 56 (f)

q19 The Kinko's appellants (“Kinko' s”) also present a
separate matter: the denial of their notion for additional
di scovery pursuant to Rule 56(f), Arizona Rules of G vil Procedure.
The tax court determ ned that the discovery sought by Kinko’ s was
unnecessary to decide the parties’ cross-notions for sunmary
judgnent. We apply an abuse of discretion standard of reviewto a
deni al of relief under Rule 56(f). Lewis v. Oliver, 178 Ariz. 330,
338, 873 P.2d 668, 676 (App. 1993). W conclude that the tax court
did not abuse its discretion by denying this relief.

120 Kinko’s sought to conduct discovery to “quantify
preci sely” the nunber of Arizona counties that were applying 8§ 42-
11127 in accordance wth appellants’ position in this litigation.
Such di scovery, Kinko s believed, woul d support the thesis that the

interpretation of 8 42-11127 urged by the counties in this action
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woul d violate Article 9, Section 1 (“the Uniformty C ause”) of the
Arizona Constitution.

121 The taxpayers in Circle K advanced a simlar thesis,
contending that the literal application of fornmer 8 42-280 would
violate the Uniformty C ause. 199 Ariz. at 409, § 24, 18 P. 3d at
720. We discussed and rejected that contention in Circle K Id
at 409-411, 91 24-31, 18 P.3d at 720-22. W do so again here. The
tax court correctly determ ned that under Article 9, Section 2(6)
of our constitution, the discovery that Kinko s proposed to conduct
woul d not produce any rel evant evi dence.

CONCLUSION

122 Article 9, Section 2(6) of the Arizona Constitution
limts the power of the |l egislature to extend to each taxpayer nore
t han one annual tax exenption up to $50, 000 of agricultural, trade,
or business property, regardless of the nunber of |ocations at
whi ch the taxpayer puts such property to use. Section 42-11127 is
unconstitutional because it purports to grant exenptions to each
“assessment account” or |ocation, thereby allowng nultiple
exenptions to taxpayers who own multiple |locations. W declare
A RS 8§ 42-280 to be automatically revived to take the place of §
42-11127. The tax court did not abuse its discretion by denying
Kinko’s additional time to conduct discovery pertaining to their
Uniformty O ause argunent. For these reasons, we affirm the

judgment of the tax court. Finally, because appellants have not
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prevail ed, we deny their request for attorneys’ fees pursuant to

A R'S. § 12-348(B) (Supp. 2001).

John C. Genmill, Presiding Judge

CONCURRI NG:

Jefferson L. Lankford, Judge

Janmes B. Sult, Judge
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