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PATTERSON, Judge

q1 Energy Squared, 1Inc. (“the taxpayer”) appeals from
summary judgnent for the Arizona Departnent of Revenue (“ADOR’) on
the taxpayer’s chall enge to an assessnent of transaction privilege
taxes inposed on the business of leasing or renting tangible
personal property for a consideration. See Arizona Revised
Statutes (“A R S.”) section 42-5071(A) (Supp. 2001). ADOR nmade this

assessnment on the theory that the taxpayer’s business of operating



tanni ng sal ons amounted to “renti ng” tanni ng beds and booths w thin
AR S. 8 42-5071(A). The tax court agreed. W do not, and therefore
reverse

APPLICABLE FACTS
92 The taxpayer operates several tanning salons in Arizona.
Its custoners conme to the salons to have their skin tanned through
exposure to ultraviolet (“UV’) radiation.* The salons maintain a
variety of tanning beds and booths that allow custoners to tan for
di fferent exposure periods, obtain tanning at varying skin depths,
and choose between reddi sh or brownish tans.
13 Excessi ve exposure to UV rays may cause eye injury, skin
damage and allergic reactions. Repeated overexposure can cause
premature aging of the skin, dryness, winkling, and skin cancer.
To provi de tanni ng wi t hout burning, the taxpayer nust deternine the
ki nd and amount of UV exposure to give each individual custoner on
each visit.
14 Due to regulations by the Federal Food and Drug
Adm nistration (“FDA”) and the Arizona Radi ati on Regul atory Agency
(“ARRA"), the taxpayer cannot allow its custoners to determ ne
their own periods of exposure to UV radiation. The FDA regul ati ons

i npose nmaxi mum exposure tinmes for each variety of tanning bulb

The taxpayer’'s salons also sell tanning lotions, |lotion
applicators, skin care products, eye protection, tee shirts, and
other simlar itens. The taxpayer pays transaction privil ege taxes
under the retail classification on all such sales. These taxes are
not at issue in this litigation.



based on the anmount of UVB radiation that each emts; and the ARRA
regulations require the taxpayer to I|imt each individua

custoner’s use to the naxi num exposure tinme recomended by the
manuf acturer of the tanning bed or booth.

15 Tanning results fromthe skin’ s exposure to W rays. The
W ray is a conbination of UVA and UVB rays in differing anounts
varyi ng fromthe phosphorous coatings i nside the bulbs. Controlling
the mx of UVA and UVB radiation and the exposure period is
necessary to assure that a person receives a tan w thout burning or
damagi ng hi s/ her skin. The conbination is determ ned by a tanning
techni ci an enpl oyed by the taxpayer. The custoner does not sel ect
the exposure tine or the type of bulb to be used. The taxpayer
does not offer coin-operated tanni ng beds or booths that nenbers of
the public may use wi thout supervision. A tanning technician nust
eval uat e and aut hori ze each customer prior to use of the taxpayer’s
tanni ng equi prent.

96 The taxpayer’s tanning technicians are trained in the
functioning of tanning beds and booths and in the effects and
benefits of exposure to UV rays. Training consists of a two-to-
t hr ee- week correspondence course provi ded by t he taxpayer, required
exam nations, and random quizzes during enploynent. Tanni ng
techni ci ans are responsi bl e for preparing the tanning roons before
and after each custoner’s use and disinfecting, cleaning, and

mai nt ai ni ng the tanni ng beds and booths. The tanni ng technicians



nmust supply custoners with sanitized protective eye wear. They
i kewi se give the taxpayer’s custoners safety precautions and
i nstructions on the proper use of the equi pment, the functioning of
different tanning units, and the way in which the differing | evels
of UV radiation fromthe different UV bulbs will affect them The
tanni ng technicians are al so responsi bl e for delivering the proper
| evel of exposure and for setting the taxpayer’s central conputer
and tinmer to the proper length of exposure for each custoner.

7 The taxpayer has devel oped strict procedures that its
tanni ng technicians nust followin determ ning the type and | ength
of exposure to WV radiation for its custoners. The taxpayer
requires each customer to conplete a formon his/her first visit.
The form asks the custoner about propensity to tan, regularity of
sun exposure, tendency to sunburn, known allergies to sunlight,
hi story of maj or sunburn, prior advice froma physician to stay out
of the sun, and nedi cations that could cause sunlight sensitivity.
Each answer is assigned a nunerical value, the sum of which
determ nes the customer’s skin classification.? Fromthe resulting
classification and the tanning technician’s assessnent of the
custoner’ s appearance and responses to the questions, the tanning
technician determnes the kind of bulb that may be used and the

custoner’s initial exposure tine.

’There are four classifications: Type 1 (always burns, never
tans), Type 2 (always burns, sonetines tans), Type 3 (sonetimnes
burns, always tans), or Type 4 (never burns, tans easily).
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98 Custoners are limted to one tanning session per day. To
ensure this, the taxpayer keeps a conputer |og for each custoner
i ndicating the date, tinme, and tanni ng technician for each sessi on.
Tanni ng techni ci ans continue to nonitor the custoners’ progress at
each succeeding visit. A tanning technician reviews each
custoner’s log on every visit. The technician may adjust the
custoner’s exposure period or decline to provide further tanning
based on hi s/ her physical appearance or condition.

99 A new customer or one who has not been to the salon for
some time is allowed no nore than fifteen m nutes of UV exposure.
New custoners, on average, receive no nore than ten to twelve
m nut es of exposure, and sone only receive six to eight. At each
return visit the custoner can get no nore than two additional
m nutes of exposure depending on his skin's reaction to the
previous tanning session. The naximum per-session exposure isS
twenty to thirty mnutes depending on the tanning device used.
q10 Fol | owi ng t he determ nati on of exposure tinme and type of
bulb to be used, the customer is assigned to a tanning room or
booth. A custoner has no right to use a particular tanni ng roomor
boot h. The customer is authorized to enter and occupy the assi gned
room or booth solely for the purpose of tanning.

q11 Once inside, the custoner may | ock the tanning room for
privacy and security. The taxpayer’s tanning technician then

inputs the exposure tine into a conmputer attached to a timng



devi ce. The timng device is located at the front desk of the
salon under the tanning technician’s control. UV exposure
conmences five mnutes after the technician starts the tinmer for
the pre-determ ned exposure tinme, or when the custoner presses a
button on t he tanni ng bed, whi chever occurs earlier.® The custoner
cannot |engthen his/her UV exposure tinme beyond that set by the
tanni ng technici an.

q12 No enpl oyee of the taxpayer is present in the tanning
roomw th the customer during the UV exposure. The tanni ng session
ends automatically when the pre-set time expires. The custoner nay
opt to term nate the session early by pressing a button on or close
to the tanni ng bed.

q13 Customers purchase tanni ng sessions fromthe taxpayer in
several ways. They may purchase individual sessions, mnute
packages, weekly or nonthly packages, and annual or indefinite-
| engt h nenber shi ps. No charges are based upon results obtained.
Addi tionally, the tanning protocol with the UV-generating bul bs can
deternmine sone charges. The taxpayer does not promise its

custoners any certain results and has a no-refund policy.

3The optional five-mnute delay allows the custonmer tine to
di srobe, apply tanning lotions, get into the tanning bed, nove the
top canopy or door to the | evel specified by the manufacturer, and
put on protective eye wear.



PROCEDURAL BACKGROUND
q14 ADOR audited the taxpayer’'s records for the period of
March 1, 1997 through June 30, 1998, and classified the taxpayer’s
non-sal es business activities as leasing or renting tangible
personal property for a consideration within AR S. 8§ 42-5071(A),
and assessed del i nquent transaction privilege taxes. The taxpayer
properly exhausted its admnistrative renedies and filed a
conpl aint and notice of appeal in the tax court. On cross-notions
for summary judgnent, the tax court ruled for ADOR. From form
judgment in accordance with the tax court’s ruling, the taxpayer
timely appeal ed. We have jurisdiction pursuant A RS 88 12-
2101(B) (1994) and 42-1254(D)(5) (Supp. 2001).

ANALYSIS

Standard of Review
q15 The rel evant facts in this case are undi sputed. Resol vi ng
the appeal depends on determning the neaning of ARS. § 42-
5071(A) and applying it to the facts. Wen the interpretation and
application of a statute controls the result, our review is de
novo. Wilderness World, Inc. v. Dep’t of Revenue, 182 Ariz. 196,
198, 895 P.2d 108, 110 (1995); Hampton v. Glendale High School
Dist., 172 Ariz. 431, 433, 837 P.2d 1166, 1168 (1992).
A.R.S. § 42-5071(a)
q16 The dispositive question in this appeal is whether the

t axpayer’s use of its tanning beds and booths in generating gross
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I ncome constitutes the taxable business of l|easing or renting
tangi bl e personal property for a consideration.

q17 The taxpayer argues that, because of its significant
participation in and control over the delivery of UV radiation
exposure to its custoners, it does not give its custoners the
requi site control over the tanning devices to constitute “renting”
within ARS. § 42-5071(A). The taxpayer argues that its business
activities are anal ogous to renderi ng personal services through the
use of equi pnment that remains effectively within its own control
q18 In contrast, ADOR contends that the essence of the
t axpayer’s business is allowing its custonmers to use its various
tanning devices for an agreed period of tinme in exchange for a
specified fee and thus anobunts to “renting” those devices for a
consideration within § 42-5071(A). ADOR deni es that the taxpayer’s
conconmtant activities are “services.” It wurges that the
t axpayer’s custoners do not engage the taxpayer to do any work for
themand that the taxpayer’s activities are ainmed only at limting
its own potential liability and ensuring that its custoners do not
exceed t he maxi mumexposure ti nes specified by the manufacturers of
t he tanni ng devices that the custonmers pay to use.

q19 Al t hough both sides’ characterizations of the taxpayer’s
busi ness activities are reasonabl e and pl ausi bl e, t wo

considerations lead us to prefer that offered by the taxpayer.



120 First, the question whether the |egislature intended
activities like those of the taxpayer to fall wwthin AR S. § 42-
5071(A) is not clear. Uncertainty about the scope and neani ng of
a taxing provision is to be resolved in favor of the taxpayer and
agai nst the taxing authority. City of Phoenix v. Borden Co., 84
Ariz. 250, 252-53, 326 P.2d 841, 843 (1958) (any doubts about
meaning of statute that inposes tax are to be determned in
taxpayer’s favor); accord Shamrock Foods Co. v. City of Phoenix,
157 Ariz. 286, 288, 757 P.2d 90, 92 (1988).
921 Additionally, our suprenme court has nmade it clear that
the scope and application of ARS. 8 42-5071(A) and its
predecessor hinges on the degree of control over the property in
guestion that is ceded to its putative “lessee” or “renter.” See
State Tax Commission v. Peck, 106 Ariz. 394, 476 P.2d 849 (1970).
Peck dealt with the anal ogous question whether the business of
coi n-operated self-service laundries and car washes constituted
| easi ng or renting tangi bl e personal property for a consideration.
To resolve this issue, the Peck court adopted a dictionary
definition of the verb “to rent”:

Webster’s Third International Di ctionary

defines the verb "to rent" as "(1) to take and

hol d under an agreenent to pay rent," or "(2)

to obtain the possession and use of a place or

article for rent."

Id. at 396, 476 P.2d at 851. The court determ ned that:



There is no question that when custoners
use the equipnment on the prem ses of the
plaintiffs herein, such custonmers have an
exclusive use of the equipnent for a fixed
period of tinme and for paynent of a fixed
amount of noney. It is also true that the
custoners thensel ves exclusively control al
manual operations necessary to run the
machi nes. I n our view such exclusive use and
control conmes within the nmeaning of the term
"renting" as used in the statute.

[ T] he operation of plaintiffs’ businesses

is characterized by the lack of persona

services provided by the owner.
Id.
122 The business activities of the taxpayer in this case do
not neet these criteria. The taxpayer's custoners do not “them
sel ves exclusively control all manual operations necessary to run”
the tanning beds or booths in question. They may select within a
five-minute w ndow when the tanning session begins and my
termnate it early. By design, however, the question whether a
tanni ng session may be comrenced at all, and the question of how
| ong the tanning session may | ast, are in the exclusive control of
the taxpayer’s tanning technician. The question of which
particular tanning device is appropriate is also significantly
within the technician’s control. |In sum the “exclusive use and

control” by the customer that Peck determ ned to be the essence of

“renting” within the taxing statute is not present here.
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q23 W |likew se disagree with ADOR s assertion that the
servi ce conponent of the taxpayer’s business is nerely illusory.

Persons who patroni ze coi n-operated | aundries and car washes know
what they want and how nuch of it they want, and need no help in
usi ng the avail abl e equi pnent to get it. The same is not true of
t he tanni ng sal on custoner. He knows he wants a particul ar type of
tan and does not want to burn, but typically knows nothi ng about
how to get what he wants using the taxpayer’s equipnent. To
protect both the custonmer and itself, the taxpayer nust obtain
information fromthe customer that it knows to be rel evant, assess
the i nformati on and the custoner’s condition and appearance, advi se
t he cust omer about whether his goals can be net and whi ch equi pnent
Is nmost likely to do so safely. It also determ nes the maxinmm
exposure to UV radiation that the custoner can be allowed to
undergo, and enforces that determ nation through automated centra

control of the selected tanning equi pnment. This cannot reasonably
be characterized as a transaction in which the taxpayer nerely
sells to its custoner for a fixed amount the exclusive use of
t angi bl e personal property for a fixed period of tine. Cf. City of
Phoenix v. Bentley-Dille Gradall Rentals, Inc., 136 Ariz. 289, 292,

665 P.2d 1011, 1014 (App. 1983) (owner of earthnoving equi pnment
that used it to do excavation work for another using owner’s own

operators did not cede control of equi pnment and therefore was not

11



“renting” it withinthe Gty of Phoenix’s rental business privilege
tax classification).
124 ADCR ar gues that:

Energy Squared’s control is no greater
than the control that the owners had in Peck,
and arguably |ess because Energy Squared' s
equi pnment does not require heat or water. The
owners in Peck controlled the utilities and
had the power to interrupt any use their
custoners nmade of the washing machi nes. But
Energy Squared is no nore engaged in the
busi ness  of interfering wth its own
transactions than the taxpayers in Peck were.
Energy Squared transfers possession of its
property to its custonmers for a fee, and its
custoners use that property in the manner
I ntended wi thout any interference from Energy
Squar ed.

925 W do not agree. Unli ke the owners of coin-operated,
sel f-service |l aundri es and car washes, the taxpayer custon zes each
of its patrons’ use of UV-radiation-generating devices to maxim ze
custoner safety and optimze tanning results according to the
custoner’s wishes. It is true that the owner of a coin-operated,
self-service laundry or car wash may have the raw power to
interrupt its custoner’s use of its equipnent. In the instant case,
however, the taxpayer reserves overall control over its custoners’
use of tanning devices not nmerely by virtue of its control over its
prem ses, but rather as a part of the business design by which it
provides artificial tanning. The fact that the taxpayer does not

guarantee any particular results toits custonmers does not dim nish
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the nature of its activities as services directed toward
acconpl i shing such results.

926 ADOR cites our decisionin walden Books Co. v. Department

of Revenue, 198 Ariz. 584, 588, T 18, 12 P.3d 809, 813 (App. 2000),
for the proposition that services such as the taxpayer’s that
cannot stand al one as a business activity will not be treated as
separate fromrelated taxable activity for transaction privilege
tax purposes. Walden Books i S inapposite here. There we held that
sales of the right to buy nmerchandise in the future at a discount,
which were designed to encourage store loyalty and additional
mer chandi se sales, constituted “services that are a part of the
sales” within the definition of “gross receipts” in ARS. § 42-
5001(7) (Supp. 2001). In contrast to the situation in walden
Books, here the taxpayer perforns the service of providing
artificial tanning. Far frombeing “ancillary” to the “rental” of
tanning beds or booths, this service is the essence of the
t axpayer’s enterpri se.
CONCLUSION

q27 We find that the tax court erred in determ ning that the
taxpayer’s business activities constituted l|leasing or renting
tangi bl e personal property for a consideration. Accordingly, we
reverse the judgment with directions to enter judgnent in favor of

t he taxpayer.
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928 The taxpayer requests an award of attorneys' fees in the
tax court and on appeal under AAR S. § 12-348. W grant the request
for fees on appeal pursuant to AR S. § 12-348(B), subject to the
limtations inmposed by ARS 8§ 12-348(E)(3) and (5), and
conpliance with Arizona Rule of Civil Appellate Procedure 21 and
remand to the tax court for a determ nation of the anount of

attorneys’ fees for the tax court proceedi ngs.

CECI L B. PATTERSON, JR, Judge

CONCURRI NG

ANN A, SCOTIT TI MMER, Presiding Judge

G MJRRAY SNOW Judge
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