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N O Y E S, Judge

11 The Arizona Departnent of Revenue (“ADOR’) assessed a
retail transaction privilege tax on Care Conputer Systens, Inc.
("Care"). After the State Board of Tax Appeals vacated the
assessnment, ADOR appeal ed to the Tax Court, which granted sunmary

judgment to Care on grounds that Care did not have “a substanti al



nexus with Arizona warranting a transaction privilege tax.” ADOR
then filed this appeal. Qur jurisdiction is conferred by Arizona
Revi sed Statutes Annotated section 12-2101(B) (1994), and our
decision is guided by Arizona Department of Revenue v. O’Connor,
Cavanagh, Anderson, Killingsworth & Beshears, P.A., 192 Ariz. 200,
963 P. 2d 279 (App. 1997). W reverse and remand with directions to
grant judgnent to ADOR

92 The material facts in this appeal from sunmary judgment
are not in dispute. Qur standard of reviewis accordingly de novo
on questions of |law and the application of I egal principles to the
undi sputed facts. See Brink Elec. Constr. Co. v. Arizona Dep’t of
Revenue, 184 Ariz. 354, 358, 909 P.2d 421, 425 (App. 1995).

q3 The parties have acknow edged the rel evance of 0’Connor
to their dispute. After ADOR filed its notice of appeal, the
parties filed a joint notion to stay the appeal because, they
reasoned, “the main issue in dispute in the [Care] case, i.e., the
degree of nexus necessary for Arizona to constitutionally assess
its Transaction Privilege Tax, is the exact sane issue that is
currently before the Arizona Suprenme Court on the Departnent’s
Petition for Review in the 0’Connor case.” W granted the stay.
After the suprenme court denied review of 0’Connor, we vacated the
st ay.

14 Bot h parties al so acknow edge that Complete Auto Transit,

Inc. v. Brady, 430 U. S. 274 (1977), articul ates the applicabl e test



for state tax conpliance wth the “dormant” or “negative” Comrerce
Clause. After reviewing its earlier cases, the Complete Auto Court
st at ed:

These decisions . . . have sustained a tax against

Commer ce O ause chall enge when [1] the tax is applied to

an activity with a substantial nexus with the taxing

State, [2] is fairly apportioned, [3] does not discrim -

nate against interstate comerce, and [4] is fairly

related to the services provided by the State.
Id. at 279. Both sides further agree that the nmain dispute here is
whet her Care’s business activities had a “substantial nexus” with
Ari zona.
95 In O0’Connor, as here, the question was whether Arizona
activities of an out-of-state vendor created a sufficient nexus
with Arizona to permt Arizona to inpose retail transaction
privilege taxes. 192 Ariz. at 201-02, 963 P.2d at 280-81. The
out -of -state vendor, Dunbar Furniture, Inc., built custom work-
stations for an Arizona custoner, the O Connor law firm  Dunbar
had no property, enployees, offices, or showoons in Arizona,
although an Arizona retailer did serve as its independent
representative on occasion. All negotiations between O Connor and
Dunbar took place in Arizona, either in person or by telephone.
During that time, Dunbar enployees brought two prototype
wor kstations to Arizona and assenbl ed themfor review by O Connor.
Under the parties’ contract, title to the workstations passed to

O Connor when they were delivered, and the risk of |oss passed to

O Connor when they were install ed. See id. at 202, 963 P.2d at

3



281. Dunbar enpl oyees delivered the workstations to Arizona. A
| ocal retailer installed themunder contract with Dunbar and under
supervi si on of a Dunbar factory representative. On three occasions
thereafter, Dunbar sent enployees to the O Connor offices on
warranty clainms. See id. at 203, 963 P.2d at 282.

96 ADCR audited O Connor and assessed use taxes on its
wor kst ati on purchases. O Connor protested the tax and prevail ed at
the adm nistrative | evel on the theory that, because Dunbar’s sal es
were subject to Arizona retail transaction privilege taxation,
O Connor was not |iable for use taxation. The tax court ruled for
ADCR  See id. W reversed the tax court. See id. at 208, 963
P.2d at 287. Relying on Standard Pressed Steel Co. v. Department
of Revenue of Washington, 419 U.S. 560 (1975); Complete Auto, 430
US. 274, National Geographic Society v. California Board of
Equalization, 430 U.S. 551 (1977); Tyler Pipe Industries, Inc. v.
Washington State Department of Revenue, 483 U.S. 232 (1987); and
Quill Corp. v. North Dakota By and Through Heitkamp, 504 U.S. 298
(1992), we held that the activities perfornmed in Arizona by and on
behal f of Dunbar were significantly associated with Dunbar’s
ability to “establish and maintain” a market in Arizona for the
sales. 0’Connor, 192 Ariz. at 206, 963 P.2d at 285. The court’s
“establish and naintain” expression was taken fromthe foll ow ng
section of Tyler Pipe: “As the Washington Suprene Court deter-

mned, ‘the crucial factor governing nexus is whether the



activities perfornmed in this state on behalf of the taxpayer are

significantly associated with the taxpayer’s ability to establish

and maintain a market in this state for the sales.”” 483 U. S. at
250.
97 We begin our analysis in the present appeal by rejecting

Care’s argunent that a retail transaction privilege tax requires a
hi gher level of nexus with the taxing state than does a use tax.
This argunent is based on cases that were deci ded when state taxes
on interstate commerce were per se unconstitutional. See General
Trading Co. v. State Tax Comm'n of Iowa, 322 U.S. 335, 338 (1944);
McLeod v. J.E. Dilworth Co., 322 U.S. 327, 330 (1944). Later cases
based on that sanme phil osophy included Freeman v. Hewit, 329 U. S.
249 (1946), and Spector Motor Service, Inc. v. O’Connor, 340 U. S.
602 (1951). Those two cases were expressly overruled in 1977 by
Complete Auto, Wwhich upheld a privilege tax assessnment on an
interstate business’s gross receipts fromthe taxing state. 430
U S. at 288-89.
[T]he Court in Complete Auto did not nerely overrule

Spector, it also explicitly rejected the formalistic
Commer ce C ause doctrine that provided the foundation for

the Spector rule. Thus, the court repudiated the
“underlying philosophy . . . that interstate conmerce
should enjoy a sort of ‘free trade’ inmmunity fromstate
taxation.” The Court |ikew se disapproved Freeman v.

Hewit’ s “bl anket prohibition against any state taxation
I nposed directly on an interstate transaction.”

1 Jerone R Hellerstein & Walter Hellerstein, State Taxation Y

4.11[1], at 4-46 (3d ed. 1998).



q8 W now deci de whet her a sufficient nexus existed between
Care’ s business activities and Arizona to subject Careto Arizona’'s
retail transaction privilege tax. In answering that question, we
focus on whether the activities performed on Care’s behalf in
Arizona were “significantly associated with the taxpayer’s ability
to establish and maintain a market in this state for the sales.”
Tyler Pipe, 483 U.S. at 250.

q9 Care is a Washi ngton corporation that sells and |icenses
conputer hardware and software to nursing hones throughout the
United States. Care does not own or |ease any real property in
Arizona, it does not maintain any inventory in Arizona, it does not
mai ntain a business address in Arizona, and it does not have any
enpl oyees, independent contractors, or agents based or residing in
Ari zona.

q10 During the audit period, Care engaged in approxi mately
180 transactions with Arizona nursing honmes. Because Care dealt
primarily with nursing hone chains, nost of its business resulted
frommail orders initiated by other nursing homes in the chains.
The vast majority of Care’s Arizona transactions were conducted by
mail or telefax. Two of the transactions were | eases and the rest
were sales. One | ease was for a general |edger program the other
was for three progranms and a conmputer. At the end of both |ease
terms, the |essees bought the |eased goods, and Care credited

seventy-five percent of the |ease paynents to the sales prices.



The two transactions, including credited | ease paynents, total ed
$21,720.39. The non-credited rental paynents total ed $2, 488. 47.
q11 Care had one sal esperson assigned to Arizona. He lived
in Irvine, California, throughout the audit period. Hi s sales
efforts focused alnost exclusively on southern California.
Al t hough Arizona was part of his territory, the sal esperson did not
initiate sales relationships in Arizona. On seven occasions in the
seven-year audit period, however, the Care sal esperson took one- to
two-day trips to Arizona to follow up on business prospects. Sone
sales and licenses resulted fromthese trips.

q12 Care required that all custoner contracts be approved by
a corporate officer in Washington before the goods were shipped.
Al goods were shipped from Care’s home office in Wshington
F.OB. origin, either by comon carrier or US. mil. Title to
har dwar e, software, forns, and supplies sold by Care thus passed to
t he customer in Washi ngton on delivery to the conmon carrier or the
U.S. Postal Service. By definition, however, title to products
that Care leased or licensed to its custoners did not pass to the
custonmers. Approximately $105,000 of Care’s income from Arizona
transactions during the audit period consisted of software
| i censing fees.

q13 Regarding the training provided by Care to its Arizona
custonmers, Care Executive Vice President Jerry Nel son averred:

Personnel fromthis conpany go to the nursing hone
site, in alnbst every case, only once. This is to
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conduct the initial training which may |last fromone to
several days, depending on the nunber of prograns
i nvolved. The training representative is dispatched from
our honme office or another service office, and returns
i mredi ately upon conpletion of the training. . . . The
cost of the training is insignificant conpared to the
cost of the hardware and software; e.g., the list price
of a conputer systemconsisting of the hardware and basic
accounting software would run approxinmately $20, 000,
whereas the training for such a purchase would cost
approxi mately $1,400. Not all sales involve training at
the custoner site. . . . [S]lales to a chain of honmes may
entail training only once at a central site for a nunber
of hones; or a nursing honme may sinply opt to do its own
training with the help of the user docunentation. A
revi ew of the business records of our conpany indicates
that we had a training representative in Arizona at
wi dely separated junctures 80 days out of the total 1370
days covered by the audit, July 1, 1987 t hrough March 31,
1991. This ampunts to approximtely 21 [sic] days per
year.

Essentially, all the subsequent support for the
conmputer system is rendered on an interstate basis
involving the mail or telephone. . . . It is extrenely
rare for our personnel to go back on site after the
initial training, largely because the tel ephone support
suffices.

114 Al though Care’s Arizona activity was of relatively |ow
vol une, “the volune of local activity is less significant than the
nature of its function on the out-of-state taxpayer’s behalf.”
O’Connor, 192 Ariz. at 208, 963 P.2d at 287. In our opinion, the
vol une and function of Care’s Arizona activity equal or exceed t hat
seen in O0’Connor. Dunbar, the out-of-state vendor in 0’Connor, had
an Arizona market of one custoner, with which it engaged in seven-
teen transactions. Care had an Arizona narket of one industry,

wi th which it engaged i n about 180 transactions. Dunbar mai ntai ned

no post-sale ownership of property in Arizona; Care did so with
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| icenses and | eases. Care pernmanently assigned a sal esperson to
cover Arizona; Dunbar did not. Care routinely sent training
personnel into Arizona; Dunbar did not, although it did send in
enpl oyees to do warranty worKk.

q15 The trips by Care’ s sal esperson to Arizona were intended
to, and did, result in additional sales of Care products. The
trips by Care trainers to Arizona were in part intended to, and
presumably did, increase the satisfaction Ilevel of Arizona
cust oners and encour age ot her nenbers of that nursing honme chainto
buy Care products. The Care |leases in Arizona were few in nunber
and duration, but they could, and did, develop into outright sales.
W therefore conclude that the function and effect of the Arizona
activities by Care and Dunbar were the sane, that the factual
di fferences between the two cases are therefore not material, and
that the result of the “substantial nexus” analysis should be the
same in each case.

16 In addition to 0O’Connor, ADOR relies on Brown’s
Furniture, Inc. v. Wagner, 665 N. E. 2d 795, 798, 803 (Ill. 1996)
(holding that vendor with no office, plant, or sales force in
[1'linois but who advertised there and made 942 deliveries there in
ten nont hs had substantial nexus with IIlinois); Magnetek Controls,
Inc. v. Revenue Division, Department of Treasury, 562 N W2d 219,
224 (M ch. App. 1997) (finding substantial nexus from managers

regular travel to other states to assist independent sales



representatives and attend trade shows); and Orvis Co. v. Tax
Appeals Tribunal of State of New York, 654 N E 2d 954, 961 (N.Y.
1995) (holding that visits by conpany personnel to New York for
sales and custoner relations created substantial nexus). Care
asserts that those cases concerned use or sal es taxes that vendors
had to collect fromcustoners, not transaction privilege or other
exci se taxes for which the vendors were thenselves liable. The
assertion is correct, but those cases are neverthel ess rel evant
because they applied the Complete Auto test and focused on whet her
the taxpayers’ activities established a “substantial nexus” wth
the taxing states.

q17 Care relies on State Tax Commission v. Murray Co. of
Texas, 87 Ariz. 268, 350 P.2d 674, vacated, 364 U.S. 289, op. on
remand, 89 Ariz. 61, 358 P.2d 167 (1960),! a case that is nmainly of
historical interest because it was decided when taxation of
I nterstate conmmerce was still precluded. Care also relies on City
of Phoenix v. West Publishing Co., 148 Ariz. 31, 712 P.2d 944 ( App.
1985). That case relied on Murray, preceded Tyler Pipe, drew no
di stinction between the Due Process and Commerce C ause nexus

requi renents, and did not address the “crucial factor” articul ated

! Overruling recogni zed in Department of Revenue v. Moki
Mac River Expeditions, Inc., 160 Ariz. 369, 373-74, 773 P.2d 474,
478-79 (App. 1989), disapproved 1in part on other grounds,
Wilderness World, Inc. v. Department of Revenue, 182 Ariz. 196,
200, 895 P.2d 108, 112 (1995).
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by Tyler Pipe, nanely, whether West’s business activities in
Phoenix were significantly associated wth establishing and
mai ntai ni ng a market in Phoenix for its sales. Had West Publishing
focused on that crucial factor, the case m ght have been deci ded
differently. W therefore distinguish Murray and west Publishing.
Al t hough a conparison of the facts here to the facts there does
support Care, that support evaporates when one acknow edges the
i ntervening evolution in Comerce C ause | aw.

q18 Care also argues that an admnistrative agency nust
followits own rules and regulations. W agree with that general
proposition. See, e.g., Cochise County v. Arizona Health Care Cost
Containment Sys., 170 Ariz. 443, 445, 825 P.2d 968, 970 (App.
1991). Care correctly notes that Arizona Adm nistrative Code

(“A.A.C.") R15-5-2307?> provides that “[s]ales nmmde by vendors

2 In context, A A C. R15-5-2307 provides as foll ows:
R15-5-2306. Distinction Between Sales Tax and Use Tax

A The Sales Tax is inposed on sal es made by vendors
| ocated within Arizona, while the Use Tax is | evied
on purchases from out-of-state vendors.

B. Since the Sales Tax and Use Tax are conpl enentary
taxes, only one of the taxes can be applied to a
gi ven transacti on.

R15-5-2307. When a Transaction is Subject to the Sales
Tax

Sal es nade by vendors maintaining a place of business
(continued.. .)

11



mai ntai ning a place of business within Arizona are subject to the
Sal es Tax.” Because Care does not nmamintain a place of business
within Arizona, it argues that ADOR cannot inpose a transaction
privilege tax onit. W do not agree with that argunent. Because
“Arizona’s use tax thus functions primarily as a conplenent to the
retail transaction privilege tax,” 0’Connor, 192 Ariz. at 204, 963
P.2d at 283, Care’s argument, if true, nmeans that ADOR could have
I nposed a use tax on Care’s Arizona custoners pursuant to A A C
R15- 5- 2308, which provides that “[p]urchases made fromvendors not

mai ntai ning a place of business in this state to Arizona custoners

2(...continued)

wWithin Arizona are subject to the Sal es Tax. Sellers
operating from a comercial location or point of
distribution, soliciting froma public place of business,
or buying and selling articles on their own account
within the state are deened to be in business in Arizona.

For exanple, an office equi pnent deal er naintains a
sales office in Arizona, solicits business from
custoners in Arizona, and orders the equi pment from
its home office out of state. Al though the seller
mai ntai ns no stock of inventory in Arizona and the
products are shipped directly to the purchaser, he
is nevertheless considered to be engaging in
business within the state for purposes of this
regul ati on. Such sal es are taxable under the Sal es
Tax statutes.

R15-5-2308. When a Transaction is Subject to the Use Tax

Pur chases made from vendors not maintaining a place of
business in this state to Arizona custoners are subject
to the Use Tax. For exanple, purchases from an
out-of-state vendor selling by mail order to Arizona
residents are subject to the Use Tax.

12



are subject to the Use Tax.” That argunment, however, was rejected
by 0’Connor.

q19 In 0’Connor, where ADOR i nposed a use tax on the Arizona
cust oner because the vendor did not naintain a place of business in
Arizona, this court applied the Complete Auto test and the Tyler
pPipe “crucial factor” and hel d that ADOR coul d not inpose a use tax
on t he custoner--because it could have i nposed a retail transaction
privilege tax on the vendor. 0O’Connor, 192 Ariz. at 204-08, 963
P.2d at 283-87. That holding illustrates that the vendor’s place
of business is an overly sinplistic test in light of current
Commerce C ause jurisprudence regardi ng taxation. That the regul a-
tion in question specifies that vendors maintaining a place of
business in Arizona are subject to the sales tax does not
necessarily nean that other vendors are not subject to the sales
t ax.

120 In Brink Electric, this court rejected an argunent sim -
lar to the one that Care nakes here. 184 Ariz. at 360, 909 P.2d at
427. In that case, the taxpayer argued that A A C. R15-5-608,
which stated that “[i]nstallation of equipnment which becones
permanent|y attached in a plant or other structure is taxable as a
contracting activity,” stood for the proposition that there could
be no “contracting” with respect to equi pnent that did not becone
permanently attached. This court disagreed and held that “[t]he

regul ation certainly includes permanent attachnment of equi pnent to
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a structure within the scope of contracting, but does not purport
to exclude other real property inprovenents.” I1d. at 360 n.6, 909
P.2d at 427 n.6.

121 Simlarly, while A A C. R15-5-2307 certainly says that a
taxpayer who nmaintains a place of business in Arizona wll be
subject to the transaction privilege tax, it does not purport to
excl ude a taxpayer who does not nmaintain a place of business from
the tax. In fact, several cases (including Brink Electric) have
found a taxpayer that did not maintain a place of business in
Arizona subject to the transaction privilege tax. Arizona State
Tax Commission v. Ensign, 75 Ariz. 220, 227, 254 P.2d 1029, 1033
(1953), for exanple, held that an out-of-state taxpayer that did
not naintain a place of business in Arizona, but that sold and
install ed deep well turbine punps in the state, was subject to the
transaction privilege tax on in-state sal es because the el enents of
the sales were effected in Arizona. See also Centric-Jones Co. v.
Town of Marana, 188 Ariz. 464, 478, 937 P.2d 654, 668 (App. 1996)
(upholding a transaction privilege tax on an out-of-state
contractor for construction work performed on a portion of the
Central Arizona Project located within the Town of Marana even
t hough the contractor's offices were | ocated in Denver, Col orado);
Moki Mac, 160 Ariz. at 373-75, 773 P.2d at 478-80 (holding that a
Utah river rafting business that did not maintain a place of

busi ness in Arizona neverthel ess had enough activities in Arizona
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to establish a sufficient constitutional nexus to justify inposing
the transaction privilege tax onits gross receipts); Arizona Dep't
of Revenue v. Hane Constr. Co., 115 Ariz. 243, 245-46, 564 P.2d
932, 934-35 (App. 1977) (holding that an out-of-state contractor
that did not maintain a place of business in Arizona but perforned
work on an Indian reservation had sufficient business activity in
Arizona to be subject to the transaction privilege tax on its
contracting incone), rev'd on other grounds, State of Arizona, ex
rel., Arizona Dep't of Revenue v. Blaze Constr. Co., 190 Ariz. 262,
272, 947 P.2d 836, 846 (App. 1997), rev'd, 526 U. S. 32, 39 (1999).
122 Arizona' s sales tax and use tax are conpl enentary; they
are intended to reach all applicable transactions, either by
i nposing a sales tax on the seller or a use tax on the purchaser.
As the “mai ntaining a place of business” definition expands with
constitutional interpretation, the reach of the sales tax
necessarily expands, and the reach of the use tax necessarily
contracts, as evidenced by the holding and result in O0’Connor. On
facts not materially different from those in the present case

0’Connor held that the use tax would not apply because the sales
tax would apply. W follow that analysis here, and we reach the
sane result. Because the State cannot inpose the use tax on Care’s
custonmers on the present facts and in light of the constitutional
principles stated in 0O’Connor, the State can lawfully inpose a

sal es tax on Care.
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q23 Reversed and renanded with directions to enter judgnent

f or ADOR.

E. G NOYES, JR, Judge

CONCURRI NG

THOVAS C. KLEI NSCHM DT, Judge

FIDEIL Presiding Judge, dissenting

124 My coll eagues acknowl edge the proposition that a
regul atory agency nust followits own rules and regul ations. Ante
1 18. That proposition, if applied, not nmerely acknow edged, woul d
bring a swift and sinple end to this unnecessarily conplicated
case.

925 The majority quotes the applicable regulations in
footnote 2 to its opinion. The regulations are remarkably clear,
not only when conpared with other tax regul ati ons but when conpar ed
W th other regul ations of any sort. R15-5-2306 infornms the public
that sales taxes (which, the court and parties agree, include
transaction privilege taxes) and use taxes are nmeant to be
conpl ementary and that the forner are i nposed on sales by in-state
vendors, while the latter are | evied on purchases fromout-of-state

vendors. In keeping with this conplenentary intent, R15-5-2307
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provides that “[s]ales made by vendors nmintaining a place of
busi ness within Arizona are subject to the Sales Tax,” and R15-5-
2308 provides that “[p]urchases made from vendors not maintaining
a place of business in this state [by] Arizona custonmers are
subject to the Use Tax.” These regulations were drafted in
har nony, and there i s nothing anbi guous about them Because Care
Computer Systens does not maintain a place of business within
Arizona, ADOR, had it followed its own regulations, would have
subj ected Care’s transactions with Arizona custoners to a use tax,
not a sal es tax.

926 But, says the mpjority, “the vendor’s place of business
iIs an overly sinplistic test in light of current Comrerce C ause
jurisprudence regarding [sales] taxation.” Ante  19. In other
words, ADOR is not constitutionally obliged to confine its sales
taxi ng authority to vendors who mai ntain a place of business within
Arizona; rather, it has constitutional |eeway under current
jurisprudence to inpose sales taxes upon vendors who do not
maintain a place of business within Arizona. Accordi ngly, the
majority reasons, whatever regulations needlessly confine sales
taxing authority so narrowy nmay be ignored.

127 By taking this approach, ny coll eagues achi eve a curi ous
result. They effectively invalidate R15-5-2306, -2307, and -2308
for taxing too narromly —for failing to tax sales to the full

extent that the Commerce Cl ause permts. This is curious because
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it reverses ordinary constitutional analysis. Odinarily when
courts find a statute or regulation inconpatible wth the
Constitution, they find that it exceeds constitutional constraints.
Here the opposite pertains; mnmy coll eagues render ADOR s sal es tax
regul ati ons inoperative because they bite off |less than ADOR is
constitutionally permtted to chew.

q28 | disagree with this approach. That ADOR m ght have
adopted nore conprehensive sales tax regulations is beside the
poi nt . The imrediate question is not whether ADOR m ght
constitutionally adopt broader regulations but whether ADOR mnust
follow the narrower regulations that it has adopted and has not
seen fit to change.

929 There are good reasons why Arizona |law requires
adm ni strative agencies to followtheir own rules and regul ati ons.
Qur Adm nistrative Procedure Act (“APA’) not only requires the
publ i cati on of existing agency rul es and regul ati ons, see A R S. 88
41-1011, -1012, but also the publication of a nonthly register
concerning “proposed repeals, mnakings or anendnents of rules.”
A RS § 41-1013 (1999). The APA provides for public notice and
comment before the adoption or anendnent of agency rules. See
A R'S. 88 41-1021 through -1036 (1999). The APA also requires the
filing of an “economic, small business and consuner i npact
staterment,” A R S. 88 41-1055 (1999) and 41-1056(A)(6) (Supp. 1999)

and screening by a governor’s regulatory review council before a
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proposed regul ation takes effect. See AAR'S. 8§ 41-1051 (Supp
1999); AR S. 88 41-1052 through -1053 (1999). Expl aining this
process, this court stated, “APA rul emaki ng requires public notice,
and the opportunity for public participation and conment, to ensure
that those affected by a rul e have adequate notice of the agency’s
proposed procedures and the opportunity for input into the
consi deration of those procedures.” Carondelet Health Svcs., Inc.
v. Arizona Health Care Cost Containment System Admin., 182 Ariz.
221, 226, 895 P.2d 133, 138 (App. 1994).

930 Through publication of current rules and notice of
anmendnents, an agency not only permts nmenbers of the public to
comrent on i npendi ng changes, but also to consult the evol vi ng body
of rules and reqgulations, determne the agency’'s approach to
circunmstances that its rules and regul ations define, and order
their affairs accordingly. And the purpose of permtting the
public to order its affairs in accordance wth published
regulations is particularly keen for tax regulations that govern
commercial transactions. Wen the parties to commercia
transactions factor likely taxes into pricing decisions, they
should do so in the confidence that the taxing authority will tax
as its published regulations say it will tax, and not as it m ght
tax under a different, unproposed, unapproved, and unadopted

regul atory schene.
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31 I n consequence, | see no need to enbark on the quest for
el usi ve nexus to resolve this case. On the far sinpler ground that
ADOR has failed to follow its own regulations, | would affirm
Because ny col | eagues have opened t he subj ect of nexus, however, |
wi |l make one further point.

132 What ever the substantive validity of Conmerce C ause case
jurisprudence before Complete Auto, the |l aw then had the virtue of
clarity. The earlier case law inposed a “blanket prohibition
agai nst any state taxation inposed directly on an interstate
transaction.” Ante Y 7. |In Complete Auto, however, the Court nade
“substantial nexus” the touchstone of taxation of interstate
transacti ons. And in Tyler Pipe, the Court defined “sufficient
nexus” to include those activities “significantly associated wth

the taxpayer’s ability to establish and maintain a market in [the

taxing] state for the sales.” Ante Y 8 (quoting Tyler Pipe, 483
U.S. at 250).

933 | do not hold the majority responsible for the Tyler Pipe
standard. They are stuck with it as are we all. To apply that

standard to these facts and those of 0’Connor, however, shows it to
add bul k without nourishment to the law. Wat, other than ad hoc
pronouncenent, distinguishes an activity significantly associ ated
with the taxpayer’s ability to establish and maintain a sales
mar ket from an activity not significantly associated with that

ability? One is hard pressed to say. The best the court can do is
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conclude by conparative analysis that, if the attenuated
circunstances of 0O’Connor nmeet that standard, so nmust the equally
attenuated circunstances of this case. And so, validating the
taxation of one attenuated transaction after another after another,
the courts erode the general standard of substantial nexus into
sonet hi ng very insubstantial indeed.

134 “Substantial nexus” is a swanp we should stay out of in
this case. |If ADOR anmends its regulations to detach sal es taxes
fromthe terra firma of the vendor’s place of business, there wll
be ti me enough to gauge nexus. Until then, we should hold ADOR toO
regul ati ons on the books.

935 For the foregoing reasons, | respectfully dissent.

NCEL FI DEL, Presiding Judge
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