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STATEMENT OF CHARGES

An investigative panel composed of members of the Commission on Judicial Conduct

(Commission) has determined that there is reasonable cause to commence formal proceedings

against the Respondent, Judge R.Bruce Overson, formisconduct in office. This statement of charges

sets forth the jurisdiction of the Commission and specifies the nature of the alleged misconduct.

JURISDICTION

1. The Commission hasjurisdiction ofthis matterpursuant to Article 6.1, §4 ofthe Arizona

Constitution.

2. This Statement of Charges is filedpursuantto Rule 24(a) of the Rules of the Commission

on Judicial Conduct (Commission Rules).

3. Respondent has served as ajustice ofthe peace in Apache County and as city magistrate

of the city of St. Johns since June 2, 2003, and was serving in these capacities at all times relevant

to the allegations contained herein.
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4. As a justice of the peace and city magistrate, Respondent is and has been subject to the

Code of Judicial Conduct (Code) as set forth in Supreme Court Rule 81.

BACKGROUND AND PRIOR DISCIPLINE

5. Closed files pertaining to discipline of Respondent may be referred to and used by the

Commission or by Respondent for the purpose of determining the severity of the sanction, a pattern

of misconduct, or exoneration of the judge pursuant to Commission Rule 22(e).

Advisory Letter

6. In May 2003, shortly after Respondent took office, he held a small claims hearing, after

which one ofthe litigants filed a complaint. A review ofthe tape recording ofthe proceeding showed

that Respondent lost control of his courtroom and told a party to "Hush up" and then "Shut up."

Respondent was admonished on December 17,2003, and was advised to follow "approved scripts"

in the future.

Confidential Reprimand

7. On June 18,2003, a litigant filed a complaint against Respondent upon learning that the

legaljudgment in his case was written by a deputy countyattorneyand used verbatim by Respondent

as his own work. Respondent did not accept that he had done anything wrong, even after contact

from the commission. On October 19, the commission issued a reprimand for Respondent's failure

to decide his own matters.
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ConfidenualReprlmand

8. On August 26, 2004, the commission received a complaint from the Apache County

Attorney regarding a phone call Respondent made to a defense attorney wherein Respondent said

that he "had his mind mostly made up with regard to how he was going to rule on the motions."

Respondent later acknowledged that he had made an error in engaging in exparte communications.

On December 14, the commission issued a reprimand to Respondent regarding his breach of Canon

3B(7), which prohibits exparte contact.

Public Censure

9. On April 4, 2005, the chief clerk of Respondent's court filed a complaint against

Respondent based on his treatment of the court staff and his judicial actions in several cases. The

commission discovered that Respondent was repeatedly ignoring the mandatory fine assessments

in DUI cases, was not imposing mandatory jail sentences, was committing multiple clerical errors

on his paperwork (setting criminal bonds in civil traffic cases, issuing warrants and suspending fines

on the same minute entries, neglecting to bind over felons, exonerating bonds without basis, and

holding a defendant when no complaint was filed). The commission also found that in one instance

a violation of an order of protection was mischarged as a misdemeanor. When the county attorney

sought to dismiss and refile, appearing with the victim to request the change, Respondent granted

the continuance, but later met with the defendant exparte and allowed the defendant to enter a plea

to the misdemeanor. Respondent also dismissed a case in chambers and off the record and made a

notation that the prosecutor had agreed to the "with prejudice" designation, although the prosecutor

had not agreed. In the same case, Respondent allowed a non-lawyer friend to appear on the

remaining criminal charge in place of his son.
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10. Respondent also allowed the son of the county personnel manager to plead "guilty" to

four civil traffic charges and a criminal aggressive driving (with a prior) charge, even though no

prosecutor was present. On the minute entry, Respondent wrote "guilty" after each charge, then

dismissed the last three (including the criminal charge) and suspended the fines on the remaining

civil charges. After the personnel manager lefthis chambers, Respondent stated to his court staff that

he "made points" with her.

11. Further, a man called wanting legal advice from Respondent about filing a lawsuit in a

civil matter. He told the staff he went to school with Respondent and would go to his home if

necessary. Respondent took the call and advised the man to pay offthe vehicle and demand title and,

if that did not work, to file a small claims action. Respondent later granted a defaultjudgment for the

plaintiff.

12. Based on the facts presented in paragraphs 8 through 11above, formal charges were filed

against Respondent, who entered into a stipulated agreement for censure. The censure, which the

supreme court issued on September 8, 2005, included a requirement that a mentor judge be assigned

for one year. The Apache County Superior Court Presiding Judge agreed to mentor Respondent.

Advisory LeUer

13. On October 26, 2005, Respondent's chief clerk filed a complaint after Respondent

engaged in an ex parte communication, in chambers, with the plaintiff in a forcible detainer case.

Respondent denied that any substantive conversation occurred. The commission issued an advisory

letter on July 11, 2006, reminding Respondent that exparte contact was prohibited.

.
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Public Reprimand

14. On October 26, 2005, Respondent's chief clerk filed another complaint with the

commission alleging that Respondent engagedin retaliation against her for her earlier complaints. On

October 18, 2004, the clerk became ill and improperly left the courthouse without notifying

Respondent. Respondent reported this incident to the county personnel office and blamed the clerk

for causing Respondent to engage in ex parte conversations and for providing a "confidential"

document to a litigant, which was the basis for the complaint delineated in paragraph number 7 above.

The commission determined that Respondent's actions were retaliatory in nature, and Respondent

subsequently stipulated to the issuance ofa public reprimand on March 14,2006.

Subsequent Conduct as History

15. After the Supreme Court censured Respondent, and with Respondent's cooperation, the

presiding judge in Apache County began to mentor Respondent. The presiding judge met with

Respondent and with his staff, both together and separately, several times. Respondent was provided

with current sentencing charts and benchbooks and was instructed both verbally and in writing to

follow benchbook scripts and comply with protocols when dealing with the public. Respondent was

required to record all proceedings and to require the state to be present at all criminal hearings except

arraignments. Beginning in September2006, Respondentwas given training and education regarding

victim's rights.

16. In November 2006, after Respondent filed a personnel complaint against his chief clerk,

the presiding judge again reminded Respondent that all proceedings had to be recorded, including

arraignments and orders of protection, that criminal matters had to be heard in the courtroom, and that
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Respondent could not engage in ex parte communications. After the mentoring period ended, the

presiding judge continued to provide Respondent with continuing education and assistance.

COUNT I
INCOMPETENCE

17. In a change of plea proceeding in State v. Disbrow, Respondent did not advise the

defendant what the sentence was and did not advise him of his rights. During the proceeding, the

prosecutor had to step in and volunteer the factual basis that the judge never requested.

18. In State v.Danburg, Respondent accepteda DUIchange of plea but did not note the range

of sentence on the minute entry. The defendant did not sign the sentencing minute entry or the 17.2

advisory form. The probationary term was not delineated in any of the paperwork.

19. During the week of June 1, 2007, a defendant came in to make payments on a fine.

Respondent had not written the terms of the plea agreementon the minute entry so the constable, who

is not a court employee, had to tell court staff what the terms of the agreement were.

20. On February 6, 2007, Respondent phoned anotherjudge and indicated he wanted to deny

an attorney the automatic transfer of a case to justice court from small claims.

21. Further, testimony from court staff and witnesses shows that Respondent continues to

confuse civil and criminal matters and issues warrants for people who do not appear, even when they

only have civil charges, and Respondent does not review cases prior to court hearings and does not

refer to his benchbook while presiding over the courtroom despite repeated directions to do so.
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22. Bycontinually failing to give litigantstheir rights, failing to distinguish between criminal

and civil matters, failing to review his benchbook before sentencing, and failing to complete minute

entriesdespite numerous and extended remindersand training sessions,Respondenthas demonstrated

a lack of competence to sit as ajudge. Byhis actions and by failing to become competent or maintain

competency, Respondent violated Canons 2A ("A judge shall. . . act at all times in a manner that

promotes public confidence in the integrity. . . of the. . . judiciary") and 3B(2) ("A judge shall be

faithful to the law and maintain professional competence in it."). This conduct also constitutes

conductprejudicial to the administration ofjustice that brings thejudicial office into disrepute within

the meaning of Article 6.1, § 4 of the Arizona Constitution.

COUNT II
FAILURE TO FOLLOW THE LAW

23. In a criminal minor in possession of alcohol case, State v. Mineer, the 20-year-old

defendant failed to appear. Before a warrant could issue, her mother called the court and Respondent

reset the case. On May 29, Respondent took a guiltyplea, also checking "not guilty," attached a post-

it note to the pleading saying "need letter from dr. ref. counseling then this will be dismissed" instead

of writing anything on the minute entry, and did this without anyattorney from the state being present

and without any evidence of a written plea agreement.

24. In State v. Raban, Respondent instructed a clerk to change the designation of a citation

without authority.

-7-

- - -- - ----



25. In virtually all DUI cases, wherein the statute requires that ajudge impose incarceration

costs against a defendant found guilty, Respondent does not assess the costs. Additionally,

Respondent does not provide appeal rights and does not consistently advise defendants of the

immigration consequences of entering a guilty plea.

26. Respondent has waived mandatory fines on at least one DUI case in 2007, despite being

censured and reprimanded for this behavior in the past.

27. Respondent offers special favors to juvenile offenders by dismissing traffic citations if

the juvenile "promises" to deposit a sum in his or her bank account. Respondent does no follow-up

to ensure that the deposits are made or the orders are complied with. No prosecutor or officer is

present for these dismissals and the dismissals have not been authorized by the state in writing. In one

of these dismissed juvenile cases, the minor was accused of driving 92 miles per hour in a 65 mile-

per-hour zone.

28. Further, testimony from staff and witnesses shows Respondent does not always impose

the mandatory time paYmentfee, and sometimes either gives defendants a few days to pay in full

before adding in the fee or simply sets up paYmentplans where no fee is included; Respondent

routinely fails to advise defendants of their appeal rights; prior to the spring of 2007, and despite

numerous urgings to follow the law and read the rules and statutes, Respondent accepted oral plea

agreements in direct contravention of Rule 17A(b) of the Arizona Rules of Criminal Procedure.
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29. By failing to understand or comply with Arizona state law, Respondent violated Canon

2A ("Ajudge shall respect and complywith the law" . . .) and Canon 3B(2) ("Ajudge shallbe faithful

to the law and maintain professional competence in it"). This conduct also constitutes conduct

prejudicial to the administration of justice that brings the judicial office into disrepute within the

meaning of Article 6.1, § 4 of the Arizona Constitution.

COUNT III
EX PARTE CONTACTS

30. In State v. Noell, Respondent advised a defendant to plead not guilty in an exparte

conversation in chambers held on March 5, 2007.

31. Between January 12and February 22, 2007, Respondent denied a request for a set-aside

in State v. Dahl without holding a hearing after the prosecutor's ex parte representation that the

application was untimely.

32. Respondent starts and stops the digital recordings in his chambers when he wants to

speak to or advise people "off the record."

33. Litigants who are acquainted with Respondent call the court and ask for Respondent to

discuss their cases and when intercepted by court staff say they will call Respondent at home or that

they will meet with Respondent outside court.
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34. By continuing to engage in prohibited ex parte contacts, Respondent violated Canon

3B(7), which states, "A judge shall accord to every person who has a legal interest in a proceeding,

or that person's lawyer, the right to be heard according to law. A judge shall not initiate, permit, or

consider ex parte communications, or consider other communications made to the judge outside the

presence of the parties concerning a pending or impending proceeding. . . ," and Canon 2, which

requires that a judge avoid impropriety and the appearance of impropriety in all of his activities. By

meeting with litigants behind closed doors or off the record in chambers and disposing of cases or

giving legal advice, Respondent has presented a strong and continuing appearance of impropriety

despite repeated reminders and discipline. Further, Respondent's inabilityto understand or acceptthat

ex parte communications are not permitted, violates Canon 3B(2) ("A judge shall . . . maintain

professional competence. . ."). This conduct also constitutesconductprejudicial to the administration

of justice that brings the judicial office into disrepute within the meaning of Article 6.1, § 4 of the

Arizona Constitution.

COUNT IV
FAILURE TO DISCHARGE ADMINISTRATIVE RESPONSIBILITIES

35. Although specifically advised to set his hearings throughout the day to avoid wasting

judicial resources, Respondent routinely continues almost every case and sets all changes of plea,
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preliminary hearings, and trials at 9 a.m. one day a week, requiring officers and other witnesses to

have to wait for hours.

36. Respondent continued to ask his staff to fill out his paperwork after being advised

repeatedly during mentoring sessions to do his own work.

37. Respondent frequently takes extended lunch breaks and reads or plays cards during

working hours

38. By shifting his administrative duties to his staff and by failing to appropriately complete

his minute entries and orders, and by setting all his hearings at the same time, causing undue waits

and wasting county and city resources, Respondent violated Canon 3C(1), which mandates that a

judge maintain competence in judicial administration. By choosing to take long lunches, read at his

desk, and play cards on the computer instead of preparing for court and reviewing the law,

Respondent violated Canon 3B(8), which states, "A judge shall dispose of all judicial matters

promptly, efficiently and fairly." The commentary to this canon provides that, "prompt disposition

of the court's business requires a judge to devote adequate time to judicial duties, to be punctual in

attending court and expeditious in determining matters under submission." This conduct also

constitutes conduct prejudicial to the administration of justice that brings the judicial office into

disrepute within the meaning of Article 6.1, § 4 of the Arizona Constitution.

CONCLUSION

Rule 6 of the Commission Rules provides that grounds for discipline include "conduct

prejudicial to the administration of justice that brings the judicial office into disrepute, or a

violation of the code." Each of the charges alleged in this pleading constitute conduct prejudicial
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to the administration of justice that brings the judicial office into disrepute. Additionally, each

count violates Canon lA, which requires that a judge maintain, enforce and personally observe

high standards of conduct and uphold the integrity of the judiciary, and Canon 2A ("A judge shall

. . . act at all times in a manner that promotes public confidence in the integrity and impartiality of

the judiciary"). Article 6.1 §4 of the Arizona Constitution provides that the Supreme Court may

censure, suspend, or remove a judge for conduct that brings his judicial office into disrepute.

WHEREFORE, the Commission, upon conclusion of a hearing and a finding of good

cause, may recommend to the Supreme Court that Respondent be publicly censured, suspended or

removed from judicial office, and that the Court grant other relief as may be deemed appropriate.

Respectfully submitted this 14th day of September, 2007.

COMMISSION ON JUDICIAL CONDUCT

Linda Haynes
Disciplinary Counsel

fYI",;)e-J i.lf.
Copies of this pleading rI...liw l
September 14th, 2007, to:

Mark I. Harrison
Osborn Maledon PA
2929 N. Central, Suite 2100
Phoenix, AZ 85067-6379
Attorney for Respondent

and hand-delivered to:
Linda Haynes
Disciplinary Counsel
Commission on Judicial Conduct
1501West Washington, Suite 229
Phoenix, AZ 85007
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