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FELDVAN, Justice

11 We granted review to determ ne which state’s statute of
l[imtations applies to an Arizona case arising out of a Tennessee
autonobil e accident. The plaintiff is a California resident; one
def endant is an Arizona resident, and the other a Tennessee resident.

We have jurisdiction pursuant to Ariz. Const. art. VI, 8§ 5(3).

FACTS AND PROCEDURAL BACKGROUND

12 The facts are undi sput ed. Kevin Hanblin (“Plaintiff”),
a California resident, was injured in a June 19, 1994, autonobile
accident in Tennessee. He was a passenger in a car operated by Kevin
DeLoach that collided with a car owned by Budget Rent-A-Car and driven
by WIlliamMore. On June 19, 1996, Plaintiff filed the tort action
in Arizona agai nst Budget Rent-A-Car of Menphis, More and his wfe,
bot hTennessee residents, and DeLoach and his wife (“Petitioners”),
both Arizona residents. Budget has been dism ssed fromthe action.
The Mbores have neither answered nor otherw se appeared.

13 Petitioners filed a notion for summary judgnent based on
Tennessee’ s one-year statute of limtations for tort actions.
Tenn. Code Ann. 8§ 28-3-104. They argued that the | ocus of the accident,
rather than the forum determnes which statute of limtations applies.
Plaintiff opposed the notion, urging the trial judge to apply this
state’s two-year statute of limtations to his claim against
Petitioners. A RS. 8 12-542. He argued that Arizona applies its
own law to procedural matters such as limtations provisions. The
judge agreed and denied the nmotion for summary judgnent. The court
of appeals thereafter accepted jurisdiction of Petitioners’ request
for special action relief.

14 The threshol d question concerned the proper analysis for
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deci ding which statute of limtations applied. There are at | east
t hree approaches to deciding choice of |aw questions involving
conflicting statutes of limtations. Under the traditional approach,
statutes of limtations are viewed as presunptively procedural, in

whi ch case the |law of the forum applies. Arizona has historically

applied this approach. See, e.g., Eschenhagen v. Zika, 144 Ariz.
213, 696 P.2d 1362 (App. 1985). This approach was adopted i n RESTATEMENT
(SEcoD) oF CoNFLICT OF LAans 88 142 and 143 (1971) (hereafter RESTATEMENT).
The RESTATEMENT was revised in 1988, however, to enploy a type of
i nterest anal ysis approach recogni zed by the drafters as the “emnerging
trend” anong courts.! Under that approach, a court nust analyze
conflicts between statutes of |imtations, enphasizing the significance
of the relationship between the forumand the clains. See RESTATEMENT
8§ 142 (1988) (citing RESTATEMENT OF CONFLICT OF LAs 8 6 (1971)); New Engl and
Tel. & Tel. Co. v. Gourdeau Constr. Co., 647 N E 2d 42 (Mass. 1995).

A third approach exists under Uniform Conflict of Laws-Limtations
Act § 2. Under that act, not adopted in Arizona, if a claimis
substantively based on the | aw of another state, the limtations period

of that state applies. See, e.g., Ellis v. Barto, 918 P.2d 540, 542

(Wash. App. 1996). The court of appeals followed the interest anal ysis
approach of revised ResTATEMENT 8§ 142. Deloach v. Alfred, _  Ariz.

, _____, 952 P.2d 320, 323-24 (App. 1997). The parties do not

chal | enge the use of that section.

15 Appl ying revised section 142 to the facts in this case,

! See RESTATEMENT § 142 cnt. e. There was a great deal of judicial
and academc criticismof the traditional “mechanical” rule of |ex
fori, which preceded the 1988 revision. See Keeton v. Hustler
Magazine, Inc., 549 A 2d 1187, 1198-1201 (N H 1988) (Souter, J.,
di ssenting).




the court of appeal s concl uded that Arizona has no substantial interest
in the case, Tennessee’'s relationship to the accident is nore
significant, and application of Arizona' s statute of limtations would
frustrate Tennessee’s policy. Id. at |, 952 P.2d at 324. P aintiff
advanced three issues in his petition for review, but we granted review
onthe third issue only: whether “the court of appeals erred inits

[ application] of the Restatenent.”

DI SCUSSI ON

16 We note as a very inportant prelimnary matter that the
Tennessee defendants are not involved inthis litigation. The Mores
were naned as defendants and were served with process in Tennessee
but have neither answered nor otherw se appeared in the action

Al t hough this action was pending in the trial court for seven nonths
or nore, the Moores did nothing to manifest consent to Arizona
jurisdiction. On the record before us, the Mores have either settled
or are nost certainly not subject to personal jurisdictionin Arizona.?
They did not object to and have not challenged the trial court’s
application of the Arizona statute of Iimtations. The Mores were
not parties to the special action brought by Petitioners in the court
of appeals; nor are they parties to this petition for review G ven
t hei r nonappearance and the apparent |ack of personal jurisdiction
over them we believe the Mores interests are not affected by and

are not relevant to our decision on choice of |law. The persons

2 “There are three types of activities by a defendant which may

allow a court to assert personal jurisdiction over that defendant:
(1) consent; (2) presence in the forum (3) causing effects in the
forum” Mrgan Bank (Delaware) v. WIlson, 164 Ariz. 535, 536, 794
P.2d 959, 960 (App. 1990). On the record before us, none of these
activities is inplicated, and Petitioners do not claimany of these
factors exist.




affected are Plaintiff, the California resident who chose this forum
and Petitioners, Arizona residents.?®
17 Revi sed RESTATEMENT 8§ 142 provi des:

Wether a claimw |l be maintai ned agai nst
t he defense of the statute of limtations is
det erm ned under the principles stated in § 6.
I n general, unl ess the exceptional circunstances
of the case make such a result unreasonabl e:

(1) The forumw Il apply its own statute of
[imtations barring the claim

(2) The forumw Il apply its own statute of
[imtations permtting the claimunless:

(a) maintenance of the claimwould serve
no substantial interest of the forum

and
(b) the claimwould be barred under the
statute of limtations of a state

having a nore significant relationship
to the parties and the occurrence.

(Enphasi s added.) The general rule stated by section 142 is very

cl ear: as a starting point, the forums statute of limtations
applies.
18 As the court of appeals explained, the revised RESTATEMENT

di spl aced the traditional substantive/procedural anal ysis concerning
statutes of limtations with the choice of lawinterest factor anal ysis

stated in section 6.* DeLoach, = Ariz. at __, 952 P.2d at 324.

3 W therefore do not address what result woul d obtain were the

Moores parties to this action.

* RESTATEMENT § 6 provi des:

(1) A court, subject to constitutiona
restrictions, wll follow a statutory
directive of its own state on choice of |aw

(2) Wen there is no such directive, the factors
relevant to the choice of the applicable
rule of law include

(a) the needs of the interstate and
i nternational systens,
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However, the court failed to recogni ze that section 142 does not sinply
inmport the pure interest analysis of section 6. Rather, revised
section 142 begins with the general rule that the [imtations period
of the forumw Il apply, unless exceptional circunstances nmake such
a result unreasonable and, in cases in which the claimw ||l not be
barred under the forunis statute, either of the conjunctive factors

stated in section 142(2) is not satisfied. See New England Tel.

647 N. E 2d at 45. Rat her than conducting a pure “significant
rel ati onshi p” anal ysis, the Massachusetts Suprene Judicial Court held
t hat under RESTATEMENT § 142(2)(a), “Massachusetts should apply its
own statute of limtations permtting a claimto be asserted unl ess
‘“mai ntenance of the claimwould serve no substantial interest of
[ Massachusetts].’” Id.

19 Wth this understanding, we turn to applying the current
RESTATEMENT rul e to the facts in this case. W nust determ ne whet her
the general rule applying the forunis statute of limtations obtains,
whet her there exi st exceptional circunmstances, or whether the two
factors nentioned in section 142(2) would require application of
Tennessee’ s shorter statute. Comment g to revised section 142 is
i nstructive:

The forumw |l entertain a claimthat is not
barred by its statute of limtations, but is

(b) the relevant policies of the forum

(c) the relevant policies of other
interested states and the relative
interests of those states in the
determnation of the particul ar issue,

(d) the protection of justified
expect ati ons,

(e) the basic policies underlying the
particular field of |aw,

(f) certainty, predictability and
uniformty of result, and

(g) ease in the determnation and
application of the lawto be appli ed.
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barred by the statute of Iimtations of one or
nore other states, in situations where allow ng
the claim would advance a substantial forum
i nterest and woul d not seriously inpinge upon
the interests of other states. . . . There are
al so situations where the forumw Il entertain
an action that is not barred by its statute of
limtations even though the forumis not the
state of nost significant relationship to other

issues.  Suppose, for exanple, that two
domciliaries of state X are involved in an
autonobi l e accident in state Y. In this case,

the local |aw of state Y may govern substantive
issues in the case under the rule stated in
8§ 146. Yet it would be appropriate for an X
court to entertainthe claimif it was not barred
by the X statute of limtations even though it
woul d be barred by the Y statute. Entertainnent
of the clai munder such circunstances woul d not
violate any Y policy and mght further the policy
of X. The sane would be true if the accident
instate Y [ Tennessee] had i nvol ved domciliaries
of states X and Z [California and Arizona] and,
al though the statute of imtations had run in
Y, it had not done so in either Xor Z In such
a case, it would be appropriate for a court of
either X or Zto entertain the claim

(Emphasi s added.)

7110 The operative facts of our case are nearly indistingui shabl e
fromthe enphasi zed exanple provided in the comment. The court of
appeal s, however, believed that nam ng the Mores as defendants was
determ native. Applying RESTATEMENT § 142(2)(b), the court held:

W can see no substantial interest of this state
that woul d be served by all ow ng a case invol vi ng
a foreign plaintiff and a foreign defendant to
proceed here against a state resident. The
accident occurred in Tennessee, the plaintiff
is a California resident, and the remaining
defendants, other than the DelLoaches, are
residents of Tennessee. On these facts al one,
Arizona's relationship to the parties and the
occurrence is not nearly as significant as
Tennessee’s. That state’s one-year statute of
limtations reflects its policy decision that
personal injury clains can qui ckly becone stale
and shoul d, therefore, be asserted wthin one
year. Application of a two-year limtation period
woul d frustrate the policy of the state with a
nore significant relationship to the action and
the parties.



DelLoach, Ariz. at , 952 P.2d at 324. But we have recogni zed,
tothe contrary, that the state of injury does not have a significant
interest in the question of conpensation when the injured party is

a non-resident. Brvant v. Silvernman, 146 Ariz. 41, 45, 703 P.2d 1190,

1194 (1985) (“the state where the injury occurs does not have a strong
interest in conpensationif the injured plaintiff is a non-resident.”).
In this case, Tennessee’'s only interest arises fromits policy of
barring what it considers to be stale clains in actions against
Tennessee residents. But the action agai nst the Tennessee residents
is barred if brought in Tennessee and cannot be naintained in Arizona
for lack of in personamjurisdiction. W do not believe the nere
fact that the Moores were naned in the action is determ nati ve.

111 V¢ al so disagree with the court of appeals’ conclusion that
Arizona has no significant interest inthis case. Arizona s two-year
statute reflects the substantial interest underlying its policy
requiring its citizens to answer for the harmthey cause. See Reben
v. Hy, 146 Ariz. 309, 311, 705 P.2d 1360, 1362 (App. 1985) (purpose
of law of torts is to afford one conpensation for injuries resulting
fromanother’s conduct). Arizona courts have | ong recogni zed that,
in addition to making injured plaintiffs whole, holding tortfeasors
account abl e al so advances the inportant interest in deterring w ongful
conduct. See Bryant, 146 Ariz. at 46, 703 P.2d at 1195; Thonpson
v. Sun Gty Community Hosp., Inc.,141 Ariz. 597, 607, 688 P.2d 605,

615 (1984) (primary function of tort systemis deterrence of negligent
conduct). Further, we have | ong recogni zed that the state where the
injury occurred “has less interest in deterrence and less ability
to control behavior by deterrence . . . than the state where the
tortfeasor is domciled.” Bryant, 146 Ariz. at 45, 703 P.2d at 1194.

Thus the policy of deterrence extends to providing a forumfor redress
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agai nst Arizona defendants for their negligent conduct outside the
state. Id. at 45-46, 703 P.2d at 1194-95.

112 The court of appeals held that it would frustrate Tennessee
policy to apply the lengthier Arizona limtations period. W fai
to see how applying Arizona’'s limtations period will frustrate
Tennessee’ s policy. Astate’s limtations period reflects that state’s
choi ce of when cl ai ns becone stale and the time when defendants shoul d
no | onger fear being sued. As noted, the Tennessee defendants can
no | onger be sued in Tennessee and on this record are not subject
to personal jurisdictionin Arizona. W do not believe, therefore,
t hat Tennessee policy is frustrated by application of the Arizona
l[imtations period to this action between a California plaintiff and
Ari zona def endants.

113 Finally, our general approach to limtations defenses is
pertinent. W note that the “defense of statute of limtations is
never favored by the courts . . . .7 Qust, Rosenfeld & Henderson

v. Prudential Ins. Co., 182 Ariz. 586, 590, 898 P.2d 964, 968 (1995).

In addition, we observe that the | egi sl ature has expressed only limted
interests ininporting foreign statutes of limtations, denonstrated
by the very narrow scope of our borrowi ng statute. See AR S 8§ 12-506
(barring clains against immgrants if clains were barred by foreign
statute of limtations or released from paynent by the bankruptcy
or insolvency | aws of the state or country fromwhich they m grated);

see al so New England Tel., 647 N E 2d at 45 (“The | egislative deci sion

to enact only a limted exception to the general common lawrule is
entitled to weight as a statenent of the Conmmonwealth's policy
interests.”).

114 Because Arizona’'s interest in the case is at |east as



substantial and as significant as Tennessee's, neither of the
exceptions in section 142(2) is applicable. Under the revised
RESTATEMENT formul a, therefore, the general rule applying the forums
statute of limtations will apply absent exceptional circunstances
maki ng that result unreasonable. See RESTATEMENT § 142.

115 A good exanple of a situation presenting issues regarding

significant interest or exceptional circunstances is Keeton v. Hustler

Magazi ne, 549 A 2d 1187 (N.H 1988). Keeton, who did not reside in
New Hanpshire, filed a defamation case in the United States D strict
Court for the District of New Hanpshire “to col |l ect damages from non-
resi dent defendants for libel [commtted] in fifty States and the
District of Colunbia, even though nore than ninety-nine percent of
the |ibel ous magazi nes were circul ated outside New Hanpshire in
jurisdictions whose own statutes of Iimtations, if applied, would
all have barred the litigation as untinely.” Id. at 1197 (Souter,
J., dissenting). Responding to a certified question fromthe United
States Court of Appeals for the First Grcuit, the Supreme Court of
New Hanpshire recogni zed that although the statute of |imtations
has been described as a procedural rule, it is different in character
from other procedural rules. But even were an interest analysis
applicable, the majority held that in cases in which New Hanpshire
was “either the domcile of one of the parties or the place where
t he cause of action arose” it “would not anticipate requiring a choice-
influencing analysis.” 1d. at 1196.

116 Justice Souter’s dissent, citing the proposed revision that
IS now RESTATEMENT 8 142, nmakes a good case for not applying the
procedural lex fori rule. He quite correctly bases his view on the

fact that the actionrealistically arose in a foreign state. Because
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none of the parties was ever a resident of New Hanpshire, Justice
Souter believed that state had no “interest in either the parties,
the events, or the litigation that justifies the application of its
| aw as against the law of all other interested states.” 1d. at 1201.
Qur case is different. O the tw defendants, one is not subject
tothe jurisdiction of our courts and by failing to voluntarily appear
has, of course, regi stered no objection to application of the Arizona
statute of limtations. The only objection to applying the Arizona
statute of limtations is fromthe Arizona residents. |n our view,
Arizona has a significant interest in applying the Arizona statute
of limtations to clains brought in Arizona agai nst Arizona residents.
117 This conclusion, we believe, is shared by the text of
revi sed RESTATEMENT 8§ 142 cnt. g, which states:
Turning to the other extrenme, the forum

shoul d not entertain a clai mwhen doi ng so woul d

not advance any local interest and would

frustrate the ﬁollcy of a state wth a closer

connection wth the case and whose statute of

[imtations would bar the claim Thus, the claim

shoul d not be entertained when the state of the

forumhas only a slight contact wwth the case

and the parties are both domciled in the

alternative forum under whose statute of

[imtations the claimwould be barred.
(Enmphasi s added.)
118 Assum ng al so one could argue that inherent injustice or
unfai rness mght be consi dered “exceptional circunstances,” we note
that permtting this case to go forward in Arizona is not unjust or
unfair to the Arizona defendants. Petitioners cannot claimthat
application of Tennessee's substantive law on joint and severa
liability will subject themto liability in excess of what woul d be
found in Arizona, whose statutes require conputing the percentage

of fault attributable to their conduct. See A RS § 12-2506
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(abolishing joint and several liability and creating a system of
several liability). Any question of choice of law with respect to
joint and several liability of multiple tortfeasors is noot because
in Tennessee, as in Arizona, a tortfeasor is only severally liable
for the percentage of danmages attributable to his own fault and can

affirmatively establish the fault of nonparties. See Mlintyre v.

Bal entine, 833 S.W2d 52, 57-58 (Tenn. 1992); cf. A RS. § 12-2506.
Thus, we see no exceptional circunstances in this case that will nake
the general rule applying the Arizona limtations period unreasonabl e.
119 Finally, applying the Arizona statute of Iimtations is
entirely consistent with the choice of law factors enunerated in
RESTATEMENT 8§ 6. W have addressed factors (b) and (c) of section 6
(the relevant policies of the forumand the relevant policies and
interests of Arizona and Tennessee) in our discussion of section § 142.
Applying Arizona's Iimtations period also protects the justified
expectations of the parties. See RESTATEMENT 8 6(2)(d). Petitioners’
expectation of being subject tolegal action for their tortious conduct
for two years under the Arizona statute and the Mbores’ expectation
of repose after one year are satisfied. W also find that the basic
policies underlying tort | aw —to deter wongful conduct and conpensate
victine for their loss —are satisfied by permtting the action to
go forward in Arizona. See ReSTATEMENT 8 6(2)(e). Finally, we observe
that in this case the general rule of revised RESTATEMENT § 142 appl yi ng
the statute of the forum produces certainty, predictability, and

uniformty of result. See RESTATEMENT 8 6(2) (f).

120 The parties rai se and argue ot her issues concerni ng whet her

this decision should be applied prospectively only. W deemthose
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issues irrelevant and therefore do not consi der them

CONCLUSI ON
121 Under the facts of this case, the Arizona limtations period
applies to an Arizona defendant sued in Arizona by a California
plaintiff for damages resulting fromtortious conduct in Tennessee.
The court of appeals’ opinion is vacated, the trial judge’ s denial
of summary judgnent on the statute of limtations issue is approved,
and the matter is remanded to the trial court for further proceedi ngs

consistent wth this opinion.

STANLEY G FELDVAN, Justice

CONCURRI NG

THOVAS A, ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

FREDERI CK J. MARTONE, Justice

RUTH V. McGEREGOR, Justice
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