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Mc GRE GOR Justice

11 The issue presented is whether Arizona should adopt the
positive m sconduct rule, which permts a client whose attorney has
abandoned himor her to obtain relief froma judgnent by invoking
Rul e 60(c)(6) of the Arizona Rules of Cvil Procedure. W decline
to adopt the rul e because doing so would require us to abandon our
| ong-standing interpretation of Rule 60(c) and to overturn
establ i shed principles of |aw.

l.
12 On January 18, 1993, a car driven by Denise Karlin struck

Laura Panzino as she wal ked in a street to avoid rai nwater pondi ng

in her path. Panzino, seriously injured, retained attorney David



Appl eton to represent her. Appleton eventually filed two identical
personal injury actions against the sane defendants, neither of
which he tinely pursued. On the notion of defendants, the trial
court dism ssed both actions.

13 Panzi no then retained new counsel, who noved for relief
under Rule 60(c)(6), Arizona Rules of G vil Procedure. The trial
court, relying upon the positive m sconduct rule, granted relief in
one action and denied relief in the other. The court of appeals,
al so adopting the positive m sconduct rule, held that Rul e 60(c)(6)
provi ded Panzino relief in both actions. The court concl uded that
Appleton’s omssions and actions in representing Panzino
denonstrated “| ongstandi ng and pervasive neglect” and constituted
conpl ete and total abandonnment of his client. See Panzino v. City
of Phoenix, 195 Ariz. 453, 459, 990 P.2d 654, 660 (App. 1999).
Al t hough Appleton disputes that characterization, we assune for
purposes of this opinion that Appleton’s actions conprised
| ongst andi ng and pervasive neglect, that he conpletely abandoned
his client, and that Panzino was relatively free from negligence.
14 We granted review to deci de whether Arizona shoul d adopt
the positive m sconduct rule. W exercise jurisdiction pursuant to
article VI, section 5.3 of the Arizona Constitution, Rule 23 of the
Arizona Rules of Civil Appellate Procedure, and Arizona Revised
Statutes Annotated (A R S.) section 12-120. 24.



15 Rul e 60(c) of the Arizona Rules of Civil Procedure all ows

a trial court to grant relief from judgnent for the follow ng
reasons:

(1) m stake, i nadvertence, surprise or excusabl e negl ect;

(2) newy discovered evidence which by due diligence

coul d not have been discovered in tinme to nove for a new

trial under Rule 59(d); (3) fraud (whether heretofore

denom nated intrinsic or extrinsic), m srepresentation or

ot her m sconduct of an adverse party; (4) the judgnent is

void; (5) the judgnent has been satisfied, rel eased, or

di scharged, or a prior judgnent on which it is based has

been reversed or otherw se vacated, or it is no |onger

equitable that the judgnent should have prospective

application; or (6) any other reason justifying relief

fromthe operation of the judgnent.
ARiz. R Qv. P. 60(c).* Thisrule “‘is primarily intended to all ow
relief fromjudgnments that, although perhaps legally faultless, are
unjust because of extraordinary circunstances that cannot be
remedied by legal review'” Hyman v. Arden-Mayfair, Inc., 150
Ariz. 444, 447, 724 P.2d 63, 66 (App. 1986) (quoting Tippit v.
Lahr, 132 Ariz. 406, 408-09, 646 P.2d 291, 293-94 (App. 1982)).
Thus, “[t]he purpose of the rule is to provide relief for those
m st akes and errors which inevitably occur despite diligent efforts
to conply with the rules.” Cty of Phoenix v. Ceyler, 144 Ariz.

323, 332, 697 P.2d 1073, 1082 (1985).

96 To obtain relief under Rule 60(c)(6), the subsection on
whi ch Panzino relies, a party nmust nmake two showi ngs. “‘First, the
! The present Rule 60(c) is Arizona s counterpart to Rule

60(b) of the Federal Rules of Civil Procedure, and has been
interpreted simlarly by Arizona courts.
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reason for setting aside the [judgnent or order] nust not be one of
the reasons set forth in the five preceding clauses. . . . Second,
the “other reason” advanced nust be one that justifies relief.’”
Bi ckerstaff v. Denny’'s Restaurant, Inc., 141 Ariz. 629, 632, 688
P.2d 637, 640 (1984) (quoting Wbb v. Erickson, 134 Ariz. 182, 186,
655 P.2d 6, 10 (1982) (citations omtted) (enphasis in original)).
Furthernore, the subsection applies only when our systemc
conm t nent to finality of j udgnent s IS out wei ghed by
“‘extraordinary circunstances of hardship or injustice.”” 1d.
(quoting Webb, 134 Ariz. at 187, 655 P.2d at 11).?2

17 In general, a party can obtain Rule 60(c)(6) relief from
a judgnment entered due to his or her attorney’ s failure to act only
if that failure is legally excusable. See id. at 633, 688 P.2d at
641; see also ARiz. R CQv. P. 60(c)(1). In contrasting cases of
i nexcusabl e negl ect, the client cannot obtain relief because “the
client is charged with the actions and om ssions of its attorney.”
M ssion Ins. Co. v. Cash, Sullivan & Cross, 170 Ariz. 105, 108, 822
P.2d 1, 4 (App. 1991); see also Carroll v. Abbott Lab. Inc., 654
P.2d 775, 775 (Cal. 1982) (“[Al]s a general rule an attorney’s
i nexcusabl e neglect is chargeable to the client.”).

18 To permt relief fromjudgnment when an attorney’ s conduct

2 The authority on which the dissent relies, infra at § 28,
does not inplicate Rule 60(c) and our conmtnent to the finality of
judgnents and therefore provides little guidance in resolving the
i ssue we face.



IS SO egregious as to constitute abandonnent of a client, a snall
nunber of courts adopted the “positive m sconduct rule.” The rule,
whi ch apparently had its genesis in Daley v. County of Butte, 38
Cal. Rptr. 693, 700 (Ct. App. 1964), describes an exception to the
rule that an attorney’s actions bind his client:

“[E] xcepted fromthe rule are those instances where the

attorney’s neglect is of that extreme degree anounting to
positive msconduct, and the person seeking relief is

relatively free fromnegligence. . . . The exceptionis
prem sed upon the concept [that] the attorney’s conduct,
in effect, obliterates t he exi stence of t he

attorney-client relationship, and for this reason his
negl i gence should not be inputed to the client.”

Carroll, 654 P.2d at 778 (citations omtted) (quoting Buckert v.
Briggs, 93 Cal. Rptr. 61, 64 (C. App. 1971)); see also Thomas N.
Thrasher and Gary T. Blate, Positive M sconduct: Excusing an
Attorney’s | nexcusable Neglect, 15 W Sr. U L. Rev. 667 (1988).°3
A few federal courts also have sparingly applied the exception.
See, e.g., Boughner v. Secretary of Health, Educ. and Wl fare, 572
F.2d 976, 977 (3d GCr. 1978) (granting relief because the
attorney’s “egregi ous conduct anounted to nothing short of |eaving

his clients unrepresented”); United States v. Cram, 563 F. 2d 26,

3 In several decisions, Arizona courts have discussed the
positive m sconduct rule, but have neither accepted nor rejected
the rule. See, e.g., Bickerstaff v. Denny’s Restaurant, Inc., 141
Ariz. 629, 688 P.2d 637 (1984); MKernan v. Dupont, 192 Ariz. 550,
968 P.2d 623 (App. 1998); Mssion Ins. Co. v. Cash, Sullivan &
Cross, 170 Ariz. 105, 822 P.2d 1 (App. 1991). To the extent those
deci si ons can be read as endorsing the positive m sconduct rule, we
di sapprove them



34 (2d Cir. 1977) (granting relief because the attorney’'s failure
to act was caused by “a nental disorder which induced himto both
neglect his duties and to assure his client that he was attending
tothenf). By and | arge, however, this exception has found little
favor outside California.

19 Even those jurisdictions that recognize the rule have
construed it narrowWy. For instance, the California Suprenme Court
concluded that the positive m sconduct rule “should be narrowy
applied, lest negligent attorneys find that the sinplest way to
gain the twn goals of rescuing clients from defaults and
thensel ves frommal practice liability, is to rise to ever greater
hei ghts of inconpetence and professional irresponsibility while,
nonet hel ess, maintaining a beatific attorney-client relationship.”
Carroll, 654 P.2d at 779.

110 Wth this background, we turn to the reasons we reject
Panzi no’ s argunents urging us to adopt the positive m sconduct rule
in Arizona.

[l
A

111 Adopting the positive m sconduct rule would require that
we abandon our traditional wunderstanding of the relationship
bet ween subsections one through five and subsection six of Rule
60(c). We cannot consistently hold that although Rule 60(c)(1)

allows relief for judgnment only for excusable neglect, Rule



60(c)(6) allows relief from inexcusable neglect in the form of
abandonment .

112 Rule 60(c)(6) provides an equitable catch-all that
authorizes a trial court to set aside a final judgnent for “any
ot her reason justifying relief” beyond the specific reasons |listed
in clauses one through five. See also Gorman v. City of Phoeni X,
152 Ariz. 179, 181-82, 731 P.2d 74, 76-77 (1987); Bickerstaff, 141

Ariz. at 632, 688 P.2d at 640. W have |ong held, however, that

“the reason for setting aside the [judgnent or order] nust not be
one of the reasons set forth in the five preceding clauses.” Wbb,
134 Ariz. at 186, 655 P.2d at 10. Because Panzino cannot attribute
excusabl e neglect to her fornmer |awer, we could grant the relief
she seeks only by overturning those deci sions that hol d subsections
one through five are nutually exclusive from subsection siXx.

113 Mor eover, adopting the positive msconduct rule would
result inthe irrational holding that Rul e 60(c) applies to actions
in which attorneys engaged in excusable neglect or to actions in
whi ch attorneys conpletely abandoned their clients, but not to
actions involving attorney activities that fall between those two

extrenes. In United States v. 7108 West Grand Avenue, 15 F. 3d 632,
634 (7th Gr. 1994), the court rejected the sanme argunent nade
here, expl ai ni ng:

W know how to treat both ends of the continuum
negl i gence and wi | | ful m sconduct alike are attributed to



the litigant. When the polar cases are treated
identically, internmediate cases do not «call for
differentiation. Hol di ng that negligence and wlfu

m sconduct, but not gross negligence, may be the basis of
a default judgnent woul d nake hay for standup comcs. No
| awyer woul d dream of arguing on behalf of a hospita

that, although the hospital is liable in tort for staff
physi ci ans’ negligence and intentional m sconduct, it is
not liable for their “gross negligence.” The argunent
makes no nore sense when presented on behalf of a | awer
or litigant.

114 Comrent ators al so have criticized the positive m sconduct
rule as illogical:

Courts are sensitive to the fact that justice is not
al ways served when clients are required to bear the
consequences of attorney m sconduct. As a result, there
is an older line of cases that holds that when an
attorney is guilty of gross negligence, and the client is
i nnocent of wrongdoing, relief froma judgnment may be had
under Rule 60(b)(6) even though this “neglect” is not
“excusabl e” under Rule 60(b)(1) . . . . This line of
cases goes agai nst the general rul e that conduct arguably
wi t hin sone ot her subsection of Rule 60(b) should not be
grounds for relief under the catch-all provision of Rule
60(b)(6) . . . . This line of cases also is illogical
in that the opponent is nmnade to bear the brunt of
unaccept abl e conduct by an attorney while the party that
hired the attorney obtains relief.

12 JAVES W MOORE ET AL., MoORE’ S FEDERAL PRACTICE, 8 60.48[4][b] (3d ed.
1997) (internal citations omtted).

115 Adopting the positive msconduct rule would therefore
require not only that we abandon our previous interpretation of
Rul e 60(c), but also that we abandon it to adopt an illogica
repl acenent.

B.

116 The positive msconduct rule also ignores established



principles of third-party agency |aw. Under general rules of
agency, which apply to the attorney-client relationship, “[t]he
negl ect of the attorney is equivalent to the neglect of the client
himself when the attorney is acting within the scope of his
authority.” Balner v. Gagnon, 19 Ariz. App. 55, 57, 504 P.2d 1278,
1280 (1973); see also 7108 West G and Ave., 15 F.3d at 634 (“The
clients are principals, the attorney i s an agent, and under the | aw
of agency the principal is bound by his chosen agent’s deeds.”).
To avoid that effect, courts adopting the positive m sconduct rule
reason that an attorney’s positive msconduct “obliterates the
exi stence of the attorney-client relationship,” Buckert, 93 Cal.
Rptr. at 64, and that the client, therefore, should not be held
responsi ble for the attorney’s actions.

117 But t he abandonnment of a principal by an agent does not,
absent notice to a third party,* affect the agent’s authority to
bind the principal as to third parties. Because the attorney-
client relationship is governed by principles of agency l|law, the
termnation of the lawer’'s authority does not termnate his
apparent authority as to third parties, i.e., adverse litigants.

See RESTATEMENT (SECOND) OF AGENCY 8§ 124A (1958).° Thus, under

4 W note that there is neither an assertion by Panzi no nor
a suggestion in the record that would allow the inference that
def endant s knew Appl eton’s authority had been term nated.

° “The term nation of authority does not thereby term nate
apparent authority.” RESTATEMENT ( SECOND) OF AGENCY § 124A (1958). The

10



traditional agency rules, even if an agent abandons a princi pal

t he agent retains apparent authority as to third parties. Al though
abandonnent by a lawer may afford his client—the 1injured
princi pal +he right to bring an action against the | awer, it does
not affect the client’s responsibility for the actions of his
| awyer. Wthout addressing the nmerits of her actions, we note only
t hat under agency principles, Panzino’ s right of action now lies
agai nst her former attorney,® not against the original defendants.

C

118 The positive msconduct rule also produces another

comments to this section further explain that “[i]f there was
apparent authority previously, its existence is unaffected until
t he knowl edge or notice of the term nation of authority cones to
the third person . . . .” Id. 8 124A cnt. a; see also id. § 125
(“Apparent authority, not otherw se term nated, term nates when the
third person has notice of: (a) the termnation of the agent’s
authority; (b) a manifestation by the principal that he no | onger
consents.”). Thus, the general rule is that the acts of the agent,
W thin the apparent scope of the agent’s authority, are binding on
the principal as against a third party who had fornerly dealt with
the principal through the agent and who had no notice of the
revocati on, because such athird party is justified in assum ng the
conti nuance of the agency rel ationship.

6 See Florida v. Gautier, 147 So. 240, 247 (Fla. 1933)
(The agent “cannot w thdraw therefrom wantonly and w thout cause
wi t hout rendering hinself responsible to the principal for any | oss
that he may sustain therefrom”); Rudol ph v. Andrew Miurphy & Son
Inc., 237 NW 659, 661 (Neb. 1931) (“[T]he agent who renounces
before the expiration of that period, or before the perfornmance of
his undertaking, will be liable to his principal for the damages he
may sustain thereby.”); see also 2A C. J.S. Agency § 128 (1972)
(“[ Rl enunci ati on before the tinme specified for the termnation w ||
subject the agent to the liability for damages sustained by his
principal.”).

11



significant negative inpact in that it undermnes the finality of
judgnents. “As a matter of public policy, a judgnent nust at sone
time becone final, for if it were not so, there could never be any
certainty as to the rights acquired thereunder.” Vazquez v.
Dreyfus, 34 Ariz. 184, 188, 269 P. 80, 81 (1928). Qur courts have
of ten recogni zed the i nportance of according finality to judgnents,
particularly in the area of civil judgnents. For exanple, in
Tippit, 132 Ariz. at 409, 646 P.2d at 294, the court held that
“[t]he public policy against the assignnent of personal injury
clains does not outweigh the conpelling societal interest in the
finality of judgnents.” And, in Rodriguez v. Rodriguez, 133 Ariz.
88, 89, 649 P.2d 291, 292 (App. 1982), the court said, “‘[p]Jublic
policy requires an end to litigation and even erroneous final
judgnents nust be honored in order to continue the “well-ordered

functioning of the judicial process. Id. (citations omtted in
original) (quoting Inre Marriage of Fellers, 178 Cal. Rptr. 35, 37
(Ct. App. 1981)).

119 Al t hough our trial courts enjoy broad discretion when
deci ding whether to set aside judgnents under Rule 60(c), that
di scretion “is circunscribed by public policy favoring finality of
judgnments and termnation of litigation.” Wai fersong, Ltd. .
Cl assic Music Vending, 976 F.2d 290, 292 (6th Gr. 1992). Parties

to a legal action should thereafter be “entitled to rely upon such

12



adj udi cation as a final settlenent of their controversy.” Hines v.
Royal Indem Co., 253 F.2d 111, 114 (6th Cr. 1958). Permtting
relief fromjudgnments entered as a result of an attorney’s actions

clearly undermines the “undeni able public policy that recognizes

the finality of judgnents and discourages multiplicitous
litigation.” Smth v. Saxon, 186 Ariz. 70, 74 n.3, 918 P.2d 1088,
1092 n. 3 (App. 1996).
D

120 W reject the positive m sconduct rule for yet another
reason that we regard as significant: the rule can encourage
| awyers “who have | apsed into carel essness to deliberately expand
their neglect to alevel of egregiousness as a tactic to save their
client’s case.” Panzino, 195 Ariz. at 458, 990 P.2d at 659. The
court of appeals dismssed this concern by reasoning that the
“narrow availability of relief, the uncertainty of achieving it,
and the specter of malpractice |lawsuits, professional insurance

rate increases, state bar disciplinary proceedings,

reputational harm . . . [and] considerations of professionalisnt
woul d encourage attorneys not to abandon a client. 1d.
121 We cannot agree that it is acceptable for the courts to

approve a rule that encourages, to any degree, abandonnent of a
client by an attorney, while relying upon other considerations to
di scourage behavior we regard as unacceptable. W agree with the

Carroll court that “[w] hen inexcusable neglect is condoned even

13



tacitly by the courts, they thenselves wunwittingly becone
i nstruments underm ning the orderly process of the law.” Carroll,
654 P.2d at 779. W sinply cannot adopt a rule that encourages
| awyers, once their m sconduct or inattention has nmade successf ul
representation of a client unlikely, to abandon the client so that
the client can |later seek relief under Rule 60(c)(6).
E

122 We conclude that adopting the positive m sconduct rule
woul d require us to abandon our |ong-standing interpretation of
Rul e 60(c) and replace it wwith anillogical interpretation; require
us to ignore established principles of the | aw of agency; underm ne
the public policy favoring finality of judgnents; and encourage
negl ect f ul | awers to expand their inproper behavior to
abandonment. The relative benefit to wei gh against those harns is
slight.

123 The experience of California has shown that relief is
justified on the basis of this rule in very fewcases. Since 1964,
in Daley v. Butte County, 38 Cal. Rptr. 693 (C. App. 1964),
California appell ate courts have addressed the positive m sconduct
rule in witten opinions approximately thirty tinmes and, during
this thirty-six year span, have granted relief only fourteen

tinmes.’ Those cases constitute a very small proportion of

! O these fourteen grants of relief, eight occurred before
the 1988 anendnent to section 473, which is Californias

14



California s appellate decisions. Bet ween 1988 and 1998 al one,
California s appellate courts disposed of nore than 120, 000 cases
by witten opinion. See Jubic AL CounclL OF CALIFORNIA, ADM NI STRATI VE
OFFl cE oF THE CouRTS, 1999 Court STATISTICS REPORT 35 (1999). Thus, the
i ssue has affected a very snmall percentage of the cases heard.
124 Al t hough we do not disregardthe plaintiff’ s difficulties
inthis case, the overall effect of limting Rule 60(c) relief for
a lawer’s actions to those cases involving legally excusable
activity appears to be de mnims. Bal anced against the
subst anti al harmadopting the positive m sconduct rul e coul d cause,
any benefit is outweighed by the negative inpact of the rule. W
therefore decline to adopt the rule as a basis for relief under
Rul e 60(c).
I V.

125 For the foregoing reasons we vacate the opinion of the

counterpart to our Rule 60(c)(6), one occurred between 1989 and
1992, and five since 1993. W also note that California has tw ce
anmended section 473 of its Code of Civil Procedure, thus codifying
the positive m sconduct rule. In 1988, the anendnent to section
473 granted relief fromdefault judgnents only, when acconpani ed by
an attorney’'s sworn affidavit attesting to his or her “m stake,
i nadvertence, surprise or neglect,” and created “a limted
exception to the court’s discretionary power.” Billings v. Health
Pl an of America, 275 Cal. Rptr. 80, 83-84 (Ct. App. 1990) (enphasis
added). The 1992 Anendnents, which took effect January 1, 1993,
expanded this exception to apply to defaults and di sm ssals caused
by attorney “m stake, inadvertence, surprise, or neglect.” CaL.
Cv. Proc. 8 473(b) (enphasis added); see also Tustin Plaza
Partnership v. Whage, 33 Cal. Rptr. 2d 366, 369 (Ct. App. 1994).
Arizona, however, has made no such change to our existing rules.

15



court of appeals; reverse the trial court’s judgnent in case nunber
Cv 93-16143 and remand for proceedings consistent with this
opinion; and affirm the trial court’s judgnent in case nunber

CVv 95-00773.

Ruth V. MG egor, Justice

CONCURRI NG

Thomas A. Zl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Frederick J. Martone, Justice
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FELDMAN, Justice, dissenting

126 The i ssue characteri zed as “positive m sconduct” has been

adverted to and |l eft open in previous cases. See ante 18 n.3. 1In
describing the situation as a case of conplete abandonnent, the
court of appeals has finally given the question a proper label. In
ny view, that court reached the correct result. See Panzino v.
Cty of Phoenix, 195 Ariz. 453, 990 P.2d 654 (App. 1999). Agreeing
with its analysis, | need respond to only a few of the points nade
in this court’s najority opinion.
127 Under the facts of this case, the conduct of Panzino' s
| awyer cannot be consi dered negl ect, excusabl e or inexcusable. He
literally abandoned Panzino, |eaving her totally unrepresented.
| ndeed, she woul d have been much better off wthout her |awer’s
so-call ed hel p. The court of appeal s described the situation quite
well in stating that the |awer

negl ected not just one part but the entirety

of his <client’s claim One may fairly

sumari ze his representati on by sayi ng that he

filed Panzino's clai magainst the Gty, parked

it on the inactive cal endar, and abandoned it,

ignoring the rules, ignoring notices fromthe

court, ignoring even the court admnistrator’s

di sm ssal order, and cal endari ng no

deadlines. . . . [ The |Iawyer’s] neglect of

Panzino’s claim against the Gty was

egregious; it was “consistent, w de-ranging,

and of long duration”™; and it “‘anounted to

not hi ng short of | eavi ng hi s client

[Junrepresented.’”

195 Ariz. at 460, 990 P.2d at 661 (quoting Mssion Ins. Co. V.

17



Cash, Sullivan & Cross, 170 Ariz. 105, 109, 822 P.2d 1, 5 (App.

1991)). This being true, | cannot agree with the majority’ s view
that we should ook at this case as one of neglect. See ante at
19 3 and 7. | agree that because Rule 60(c), Ariz.RCv.P.,

permts relief for excusable neglect, we cannot grant relief from
a judgnent for inexcusable neglect. But we deal here with conplete
abandonnment, a different nmatter than handling the case in a
negl i gent or even grossly negligent manner.

128 For the sane reason, | cannot agree with the ngjority’s
view that the general rul es of agency require or should require the
| awyer’s acts or omi ssions to be charged against his client. This
| awyer ceased representing his client and abandoned his rol e as her
agent. He left Panzino turning in the wnd, uninforned,
unrepresented, and helpless. As the majority correctly describes
it, the lawer had abandoned Panzi no and was no |onger acting on
her behalf. The majority holds, neverthel ess, that Panzi no renai ns
responsi ble “for the actions of [her] lawer.” Ante at f 18. But
that result is inconsistent with the rule that a client is not
bound by his |awer’s unauthorized actions when those actions
affect and inpair the client’s substantial rights. See Garn v.
Garn, 155 Ariz. 156, 160, 745 P.2d 604, 608 (App. 1987) (attorney
has no inplied or apparent authority to stipulate to settlenent
Wi thout client's consent).

129 Finally, 1 do not agree that adoption of the positive
m sconduct rule would have any significant effect on the finality

of judgnents, given the existing provisions of Rule 60(c), which,

18



not too infrequently, permt relief fromfinal judgnents. As the
majority itself notes, the additional cases in which the positive
m sconduct rule has been applied are Ilimted to rather
extraordinary facts and are very few and far between. See ante at
1 17 n.6 and Y 24.

130 Thus, | would agree with the court of appeals that when
the facts show total abandonnment of a client, Rule 60(c)(6) allows
equity to intervene and grant relief. That relief, of course,
shoul d not be granted if the client’s actions have contributed to
the situation in any way or if the grant of relief would cause any
significant prejudice to the opposing party. See Seacal | Dev.
Ltd. v. Santa Mnica Rent Control Board, 86 Cal.Rptr.2d 229
(Cal . App. 1999). In either of those events, principles of equity
would mlitate against granting relief. This record establishes
neither factor; nor has the city’' s response nade such claim I

nmust therefore respectfully dissent.

STANLEY G FELDMAN, Justi ce
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