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FILED

OCT 21 2004
BEFORE A HEARING OFFICEE sxﬁ%f‘sﬂ“ﬁc%&%ﬁ%%fzﬁﬁ‘,
| OF THE SUPREME COURT OF
IN THE MATTER OF A SUSPENDED No. 03-1463
MEMBER OF THE STATE BAR OF
ARIZONA,
THEODORE E. HANSEN,
Bar No. 006359, HEARING OFFICER’S REPORT
RESPONDENT.

PR DURAL HISTORY

The parties filed a Tender of Admissions and Agreement for Discipline
by Consent, and a Joint Memorandum in Support of Agreement for Discipline by
Consent on August 26, 2004. A telephonic status conference was held on September
24, 2004. The parties met and, as a result, Respondent filed on October 12, 2004 a
§ Statement of Respondent Theodore E. Hansen in Support of Memorandum in Support
of Agreement for Discipline by Consent. After a subsequent telephonic conference
on October 6, 2004, Respondent submitted on October 20, 2004 a Letter from Dr.
Robert Zenner, M.D., that was intended to supplement the October 12, 2004
supportive pleading. No hearing was held.

FINDIN F FACT

At all relevant times, Respondent was an attorney licensed to practice
law in the State of Arizona (except during his suspension from practice), having been
admitted to practice on October 4, 1980.

On January 11,2001, the Arizona Supreme Court issued a Judgment and
Order in case No. SB-00-0084-D, suspending Respondent from the practice of law
for a period of sixty days.
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On or about February 16, 2001, the Arizona Supreme Court issued an
Order placing Respondent on interim suspension pending the outcome of a pending
proceeding in Arizona Supreme Court,Case No. SB-02-0076-D.

On or about May 18, 2001, the Board of Governors of the State Bar of
Arizona summarily suspended Respondent from the practice of law, pursuant to Rule
45(h) of the Arizona Rules of the Supreme Court, for his failure to comply with
Mandatory Continuing Legal Education requirements.

On July 9, 2002, the Arizona Supreme Court issued a Judgment and Order
in Case No. SB-02-0076-D, suspending Respondent from the practice of law for
eighteen months.

As of the date of the Complaint in the instant case, Respondent has not
been reinstated from any of these enumerated suspensions.

CONDITIONAL ADMISSIONS
A. Respondent’s Conditional Admissions

Respondent conditionally admits for purposes of the Tender of
Admissions and Agreement for Discipline by Consent the following allegations
concerning his conduct:

1. A dispute arose among nineteen different individuals and entities that
wished to split joint assets and liabilities, and placed the sides in two camps.

2. Prnor to his suspension from the practice of law as described above,
Respondent provided legal services to certain of the parties and entities involved,
including setting up many of the entities associated with one side of the dispute.

3. The two sides negotiated an agreement for a split of the assets and
liabilities without Respondent’s involvement. Once the terms of the “settlement” were
agreed to, one side lired the law firm of Gammage & Bumham (“G&B™) to prepare

the settlement documents.
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4. Once the draft of the settlement papers was completed, the president
of one of the principle entities on the other side, Mark Arnds, a friend and former client
of Respondent’s, asked Respondent to review the settiement documents because of his
prior involvement with the entities in question. Mr. Amds knew Respondent was
suspended from the practice of law, did not consider him his lawyer, and did not have
any expectation that what Respondent was domg for the parties in Mr. Ards’s group
would be interpreted as the practice of law because Respondent was also an officer of
Mr. Amds’s corporate entity.

5. Respondent found that there were many “inaccuracies and omissions”
in the draft settlement documents and was asked by Mark Arnds to communicate his
findings to the G&B lawyers starting in July 2003.

6. Respondent and the G&B lawyers exchanged communications
concerning modifications to the draft settlement documents. Respondent did not
identify himself as a lawyer to the G&B lawyers, although Respondent concedes that
his knowledge and demeanor could have caused the G&B lawyers to think he was.

7. During their dealing with Respondent from July 2003 through August
2003, the three G&B attorneys handling this matter believed that Respondent was
acting as the other side’s attorney in this matter.

8. At no time prior to July 2003 during his interactions with the G&B
attorneys did Respondent explain that he was not acting as the lawyer for the other side
in the matter and was intending to act as an “agent.”

9. Atno time did Respondent inform the G&B attorneys about his status
as a suspended lawyer.

10. Respondent concedes that his conduct was such that if the case were
presented to a hearing officer as a contested matter, Respondent would not likely
prevail on his claim that his conduct was not the unauthorized practice of law.
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Respondent also concedes for purposes of this agreement that a hearing officer could
conclude that as a matter of law, Respondent’s conduct in the matter violated ER 5.5
(Unauthorized Practice of Law) and Rule 31(b) of the Arizona Rules of the Supreme
Court.

B. State Bar’s Conditional Admissions

The State Bar conditionally admits for purposes of the Tender of
Admissions and Agreement for Discipline by Consent the following:

11. Respondent did not expressly admit his status as a suspended lawyer
to the G&B lawyers, and in fact at one point identified himself as an “agent” for one
of the sides to the settlement and, at the time of the conduct, did not believe what he
was doing was the Unauthorized Practice of Law. The State Bar accordingly admits
Respondent did not have the requisite intent to be found to have violated ER 8.4(c)
(Misconduct involving Dishonesty) or to have willfully violated an Order of the
Arizona Supreme Court suspending him from the practice of law, in violation of Rule
53(c), Arizona Rules of the Supreme Court.

12. If called to testify, the individuals who asked Respondent to review
the settiement and communicate with the G&B lawyers knew that Respondent was
suspended from the practice of law and did not consider the services Respondent
provided to be “legal services.”

C. Acknowledgment of Duties of Respondent during Suspension

13. Respondent acknowledges that his conduct i the underlying matter
violated Supreme Court rules prohibiting the Unauthonized Practice of Law.

14. Respondent further acknowledges his duty to comply with the Orders
of the Arizona Supreme Court suspending him from the practice of law and
acknowledges that he must not engage in activities defined by Rule 31(a)2.A.,
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Arizona Rules of the Supreme Court, as the “Practice of Law” or as the “Unauthorized
Practice of Law,” which are defined as follows:

A. “Practice of Law” means providing legal advice or services to
or for another by:
(1) preparing any document in any medium intended to affect or secure
legal rights for a specific person or entity;
(2) preparing or expressing legal opinions;
(3) representing another in a judicial, quasi-judicial, or administrative
proceeding, or other formal dispute resolution process such as
arbitration and mediation;
(4) preparing any document through any medium for filing in any court,
administrative agency, or tribunal fora specific person or entity; or
(3) negotiating legal rights or responsibilities for a specific person or
entity.

B.  "“Unauthorized Practice of Law” includes but is not limited to:
(1) engaging in the practice of law by persons or entities not authorized
to practice pursuant to paragraphs (b) and (c) or specially admitted to
practice pursuant to Rule 33(d); or
(2) using the designations “lawyer,” “attorney at law,” “counselor at
law,” “law,” “law office,” “J.D.,” “Esq.,” or other equivalent words by
any persons or entity who is not authorized to practice law in this state
pursuant to paragraphs (b) and (c} or specially admitted to practice
pursuant to Rule 33(d), the use of which is reasonably likely to induce
others to believe that the person or entity is authorized to engage in the

practice of law in this state.
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15. The foregoing acknowledgment does not restrict Respondent from
working as a “legal assistant/paralegal” as defined by Rule 31(a)2.C, Arizona Rules of
the Supreme Court, or from employment including activities permitted by and
consistent with the exceptions to Rule 31(b), Arizona Rules of the Supreme Court,
provided for in Rule 31(c), Arizona Rules of the Supreme Court.

A.B.A. STANDARDS

The A B.A. Standards list the following factors to consider in imposing
the appropriate sanction: (1) the duty violated; (2) the lawyer’s mental state; (3) the
actual or potential injury caused by the lawyer’s misconduct, and (4) the existence of
aggravating or mitigating circumstances. A .B.A. Satndard 3.0.

Standard 7.0, Violations of Duties Owed as a Professional, identifies
sanctions that are generally appropnate in cases of the Unauthorized Practice of Law.
Given the conditional admissions of the parties as to Respondent’s mental state,
including the letter by Respondent’s treating psychiatrist, Dr. Robert Zenner, and the
potential or actual injury caused by Respondent’s conduct, the parties agree that
Standard 7.3 should be considered in determining the appropnate sanction herein.
Standard 7.3 Provides:

Reprimand [censure, in Arizona] is generally appropriate when a
lawyer negligently engages in conduct that is a violation of a duty owed
as a professional, and causes injury or potential injury to a client, the
public, or the legal system.

Due to Respondent’s prior disciplinary sanction that included a finding
that Respondent had engaged in the Unauthonzed Practice of Law, the parties also
agree that it is appropriate to consider Standard 8.0, Prior Discipline Orders, which is
helpful in determining the appropriate sanction in cases involving prior discipline. As
Respondent’s prior discipline included only one violation of Unauthorized Practice of
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Law, the parties agree that Standards 8.2 and 8.3 should be considered herein.
Standard 8.2 Provides:
Suspension is generally appropriate when a lawyer has been
reprimanded [censured, in Arizona] for the same or similar misconduct
and engages in further similar acts of misconduct that cause injury or
potential injury to a client, the public, the legal system, or the profession.
Standard 8.3 Provides:
Reprimand [censure, in Arizona] is generally appropriate when a
lawyer:
(a) negligently violates the terms of a prior disciplinary order and such
violation causes injury or potential injury to a client, the public, the legal
system, or the profession; or
(b) has received an admonition for the same or similar misconduct and
engages in further similar acts of misconduct that cause injury or
potential injury to a client, the public, the legal system, or the
profession.

Respondent has conditionally admitted negligently engaging in the
Unauthorized Practice of Law in Count One. Moreover, Respondent maintains, and
for purposes of the agreement, the State bar concedes that Respondent’s conduct herein
was the product of his misunderstanding of the kinds of conduct that constitute the
Unauthorized Practice of Law. In addition, the parties agree that Respondent’s
judgment at the time this misconduct occurred was impaired by stress of his personal
financial situation affecting his mental status (in light of his psychiatric condition),

as expressed by his treating psychiatrist. Accordingly, Respondent’s mental state was
negligent rather than a deliberate disregard for his duties as a lawyer.
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Respondent understands that his misconduct could cause potential injury
to the legal system. Similarly, the State Bar concedes there is no clear and convincing
evidence of actual injury to the legal system or any of the parties involved in the
underlying matter.

AGGRAVATING AND MITIGATING FACTORS

This Hearing Officer then considered aggravating and mitigating
circumstances in this case, pursuant to Standards 9.22 and 9.32. This Hearing officer
agrees with the parties that two aggravating factors apply and should be considered in
this matter: (a) prior disciplinary offenses; and (i) substantial experience in the practice
of law.

This Hearing Officer agrees with the parties that four factors are present
in mitigation: (b) absence of a dishonest or selfish motive; (¢) personal or emotional
problems; (¢) full and free disclosure to the disciplinary board or cooperative attitude
toward proceedings; and (1) remorse.

PROPORTIONALITY REVIEW

The Arizona Supreme Court has stated that, “In determining the sanction
to impose in a lawyer disciplinary matter, this court has often consulted similar cases
to assess proportionality.” Matter of Horwitz, 180 Ariz. 20, 28-29, 881 P.2d 352
(1994). “In most cases, consideration of the Standards and the sanctions imposed in
similar cases is necessary to preserve some degree of proportionality, ensure that the
sanction fits the offense, and void discipline by whim or caprice.” Matter of Struthers,
179 Ariz. 216, 226, 877 P.2d 789 (1994).

The parties have only identified two prior cases in Arizona where

lawyers received sanctions for engaging in the Unauthorized Practice of Law while on
disciplinary suspensions (as opposed to administrative suspensions for failure to pay
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dues or comply with mandatory continuing legal education duties.)

In Mater of Axford, Anizona Supreme Court No. SB-02-0115-D, 2002
Ariz. LEXIS 189 (2002), Ms. Axford received a one-year suspension based on both
administrative and disciplinary violations. While so suspended, Ms. Axford provided
legal services to another in connection with litigation and drafted a Petition for Review
that was submitted to the Anizona Supreme Court, in violation of ERs 3.4(c), 5.5(c),
& 8.4(d), and Rules 51(e, f, k), Arizona Rules of the Supreme Court. Ms. Axford was
also found to have knowingly refused to cooperate with and failed to respond to the
State Bar’s investigation, in violation of ER 8.1(b) and Rules 51(h, I), Anzona Rules
of the Supreme Court. Six aggravating factors were found, including prior disciplinary
violations, dishonest or selfish motive, pattern of misconduct, bad faith obstruction of
the disciplinary process, refusal to acknowledge the wrongful nature of her conduct,
and substantial experience in the practice of law. Only one mitigating factor was found,
i.e., personal or emotional problems.

In Matter of Bavless, Arizona Supreme Court No. SB-04-0053-D
(Disciplinary Commission No. 02-2156)2004), Mr. Bayless received a censure for
negligently engaging in the Unauthorized Practice of Law because he did not realize
he needed to seek reinstatement from a thirty-day disciplinary suspension imposed for

prior violations of ER’s 1.1, 1.2, 1.3, 1.4, & 8.4(a). Two aggravating factors were
found, including substantial experience in the practice of law and prior disciplinary
violations which resulted in sanctions including two informal reprimands, a probation,
a censure, and the thirty-day suspension. Two mitigating factors were found, including
absence of a dishonest or selfish motive, and full and free disclosure.

Matter of Axford dealt with a lawyer who engaged in deliberate and
contemptuous violations of the rules prohibiting Unauthorized Practice of Law, with
substantially more aggravating than mitigating factors. However, Ms. Axford’s prior
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disciplinary history did not include similar conduct, thus avoiding that enhancement
pursuant to A.B,A. Standard 8. In contrast, although Respondent’s prior more serious
misconduct included a prior finding of the same violation (Unauthorized Practice of
Law), his conduct in the instant case was merely “negligent,” and his cooperation with
the disciplinary process was exemplary. He also present mitigating factors exceeding
those found regarding Ms. Axford.

Matter of Bayless is somewhat closer to the present case factually in that
Mr. Bayless also “negligently” engaged in the Unauthorized Practice of Law due to
ignorance of the requirements of the Bar. Although Mr. Bayless had an extensive prior
disciplinary history, he had not violated this particular ethics rule previously (such that
A.B.A. Standard 8.2, Prior Discipline Orders did not support an enhanced sanction for
repeat violations). Again, however, Respondent established greater mitigation factors
than Mr. Bayless had.

In light of the A.B.A. Standards and these cases, the parties agree that a

six-month suspension is an appropriate sanction. It should also be considered that

Respondent has not yet applied for reinstatement from his prior disciplinary
suspensions, and is aware of his burden of proving by “clear and convincing evidence
his rehabilitation, compliance with all applicable disciplinary orders and rules, fitness
to practice, and competence.” Rule 65(b)2, Arizona Rules of the Supreme Court.
Respondent has been suspended since January 11, 2001. A six-month suspension as
agreed-upon herein will extend his total period of suspension to over four years before
he pursues remstatement.
RECOMMENDATION

The purpose of lawyer discipline is not to punish the lawyer, but to protect
the public and deter future misconduct. In re Fioramonti, 176 Ariz. 182,187,859 P.2d
1315, 1320 (1993). Another objective of lawyer discipline is to protect the profession
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the A.B.A. Standards, and proportionality of discipline imposed in analogous cases.
Matter of Brown, 178 Ariz. 283, 286, 872 P.2d 1235, 1238 (1994).

Upon consideration of the facts of this case, application of the Standards
to those facts, including aggravating and mitigating factors, and applying a
proportionality analysis, this Hearing Officer recommends acceptance of the Tender of
Admissions and Agreement for Discipline by Consent, the Joint Memorandum in
Support of Agreement for Discipline by Consent, providing the following:

1. Respondent shall receive a six-month suspension from the practice of
law.

2. Respondent shall submit to a term of probation upon retnstatement.
The terms of probation are to be determined at the reinstatement hearing.

3. Respondent shall pay the costs and expenses mcurred m this
disciplinary proceeding.

DATED this 21st day of October, 2004.

Original filed with the Disciplinary Clerk
this 21st day of October, 2004. w

Copy of the foregoing was mailed
Gopy,of fho foregoing was matled
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Theodore E. Hansen

Respondent .

2266 South Dobson Road, Suite 200
Mesa, AZ 85202-6488

Loren J. Braud

Senior Bar Counsel

State Bar of Arizona .

111 West Monroe Street, Suite 1800
Phoenix, AZ 85003-1743

By: %%zﬁ@C 7 Ié‘éil; 32, )
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