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11 We are asked to decide whether |egislation creating and
i npl enenting the Tourismand Sports Authority (“TSA’), Ariz. Rev.
St at . (“AARS.") 88 5-802 to -877 (Supp. 2001), is an
unconstitutional special law favoring only Maricopa County. Ve
nmust further determ ne whether the TSA fundi ng mechani smvi ol at es
the constitutional debt limtation. For the reasons that foll ow,
we hold that the TSA legislation is not a prohibited special |aw

and does not violate the debt limtation established by our



constitution. However, we sever the |anguage from A RS. § 5-
866(1) and (2) that authorizes the TSAto pledge “all” revenues and
noni es received by it to pay and secure bond obligations.
BACKGROUND

q2 In May 1999, the voters in the City of Mesa rejected a
devel opment proposal that included construction of a football
stadium I n response, CGovernor Jane Dee Hull formed a 35-nenber
“Stadium Pl an ‘B Advi sory Task Force” to explore funding options
for a new football stadium The Governor believed that “[s]uch a
facility nmay be necessary to retain Arizona’'s NFL franchise, to be
pl aced on a regular rotation for future Super Bows, and to keep
the Fiesta Bow as one of the prem er collegiate bow ganes in the
country, all of which have a nmajor econom c inpact on our state.”
The Governor directed the task force to research the need for a new
stadi um assess its econom c inpact and devi se a possible funding
package. She asked that any public financing mnimze the inpact
on the average citizen, particularly those who choose not to
support professional sports.
93 In January 2000, the task force issued its final report
entitled “Arizona Touri smRetention and Pronotion,” which set forth
the foll owi ng pertinent findings:

1. Arizona is threatened with the |loss of significant
revenues and status if the Arizona Cardinals are forced to

rel ocate. Since noving to Arizona in 1988, the Cardinals franchi se



has had an estinmated $150 mllion per year econonic inpact on the
state. In addition, nationally tel evised Cardi nal s hone ganes have
promoted tourismin Arizona by displaying scenic views of Arizona
that woul d cost the state mllions of dollars if it had to purchase
the sanme anmount of nedia exposure. Several states have built or
are building new stadiuns to retain their teanms or to entice NFL
teans to relocate to their communities. Cties that have | ost
their NFL franchi se have spent an average of $1 billion to obtain
anot her one.

2. The Fiesta Bowl’'s status as a top-tier bow gane is
t hreat ened by new stadi uns across the country. As a nenber of the
Bowl Chanpionship Series (“BCS’), the Fiesta Bow creates an
enor nous econom c inpact for the state. For exanple, the 1999
Fiesta Bow had a $133 mllion inpact on the state's econony.
Fiesta Bow officials expressed a fear of losing BCS status if the
annual game cannot nove to a new stadi um

3. Absent a new stadium Arizona has “virtually no
chance” of hosting the Super Bow on a recurring basis. The 1996
Super Bowl held in the City of Tenpe created an econom c inpact of
$305 nmillion in Arizona.
14 On the basis of these findings, the task force concl uded
that a new stadium was a good investnent for the state. In the
course of devel oping a proposed fundi ng package for the stadium

the task force learned of two additional threats to Arizona's



tourismtax base:

1. Oher states, Las Vegas, and other | ocal destination
mar ket i ng agenci es are systematically outpacing Arizona in tourism
pronotion. An aggressive increase in tourism budgets nationw de
reduced Arizona’'s tourism market share in 1997 and 1998 by
approxi mately $800 nmillion in direct tourist spending. Las Vegas
has adopted a $100 million per year nultinedia canpaign to attract
visitors, proclaimng itself the |eading vacation destination in
the Southwest and effectively “stealing” the Gand Canyon as a
result of its efforts. Arned with only a $6 million annual tourism
pronoti on budget, Arizona is in danger of continuing to lose its
mar ket share.

2. The future of the Cactus League is threatened by
conpetition from well-funded cities. The visitor spending
associated with Cactus League gane attendance has produced
approximately $200 mllion annually. In addition to conpeting for
teanms playing in Florida’s Gapefruit League, Arizona is also
conpeting with Las Vegas, which is attenpting to lure teans to that
city. Although many Cactus League facilities need renovations,
funds will not be avail able for such projects until 2017, which may
| essen Arizona’ s chances for retaining and attracting teans.

15 As a result of these additional threats to the state’'s
tourismtax base, the task force broadened its mssion to include

the protection and pronotion of Arizona s tourism industry and



Cactus League. The task force then recommended a capital funding
pl an, which included formation of a “Tourism and Sports Retention
Aut hority” and assessnent of a state-wi de hotel tax and Maricopa
County car rental surcharge.

96 Fol l owi ng the task force’s reconmendati ons, Senate Bil
1220 was pl aced before the legislature in March 2000, and the TSA
| egi sl ati on passed the next nonth. The boundaries of the TSA are
“the boundaries of any county that has a popul ation of nore than
two mllion persons.” A RS. 8 5-802(A). Because Mricopa County
is the only county in Arizona with a population exceeding two
mllion people as of April 2000 and through the date of this
decision, the TSA operates only in that county.

q7 The TSA is required to acquire land and finance,
construct, operate, and pronpbte a nultipurpose sport and event
facility, 2002 Ariz. Sess. Laws, ch. 288, § 1(4); A RS § 5-
807(A), which nust be “suitable to be used to acconmnobdate
prof essional football franchises, mjor college football bow
sponsors” and other civic uses. ch. 288, § 1(4). The TSA is
authorized to fund the nultipurpose facility by issuing bonds.
A RS § 5-862(A. The multipurpose facility is additionally
funded by nonies paid by the Arizona Cardinals and other entities
for use of the nultipurpose facility, A RS. 88 5-833(A (1), -
834(A), and, upon approval by the voters residing within the TSA,

noni es col |l ected as | ocal surcharges on car rentals and a | ocal one



percent tax on hotel roons. A R S. 88 5-839, -840. Finally, the
TSA |l egislation diverts specified transaction privilege taxes and
incone taxes to fund the multipurpose facility. AR S 88 42-
1116(C), -5032.01 (Supp. 2001); A R S. § 43-209 (Supp. 2001).

18 The TSA may also fund pronotion of tourismwthin its
borders, AR S. 8§ 41-2306(A)(2) (Supp. 2001), and build, finance or
i nprove both major |eague baseball spring training facilities,
A RS 8 5-808(A) (1), and comunity youth and amateur sports
facilities located within the TSA. A R S. 8 5-809(A)(1). These
undertaki ngs are financed by nonies remaining fromthe car rental
surcharges and hotel taxes after paynent of debt service on TSA-
i ssued bonds for the construction of the nultipurpose facility.
AR S. 88 5-834, -835. The TSA may al so fund the spring training
“Cactus League” projects by issuing bonds. A R S. § 5-837(C)

99 The TSA I egi sl ation required the TSA and Mari copa County
to call an election not later than August 1, 2000 to seek the
voters’ approval to levy the car rental surcharge and hotel tax to
be used to partially fund the TSA. 2000 Ariz. Sess. Laws, ch. 372,
8 16(A) (1), (2). If amjority of voters had rejected the neasure,
the TSA | egi sl ati on woul d have been automatically repeal ed. 1d. at
§ 19(1). However, at an election held in Novenber 2000, the
majority of voters in Maricopa County approved Proposition 302,
whi ch aut horized the | ocal car rental surcharge and hotel tax.

q10 I n Sept enber 2001, John F. Long filed a special actionin



the superior court <challenging the TSA legislation as an
unconstitutional “special |law that benefits only Maricopa County,

Ariz. Const. art. 4, pt. 2, 8 19(20), and as establishing a funding
mechani smin violation of the constitutional debt |imtation, Ariz.

Const. art. 9, 8§ 5. Long asked the court to issue orders (1)

conpelling the Arizona Attorney Ceneral and the Maricopa County
Attorney to initiate legal action against the TSA and its board
menbers to prevent themfromexercising the authority conferred by
the TSA legislation, (2) prohibiting the State Treasurer from
transferring tax nonies to the TSA, and (3) prohibiting the TSA and
its board nenbers from spendi ng or pledging public funds.

q11 I n Novenber, the superior court ruled that Long s clains
were barred by the equitable doctrine of |aches because he had
unreasonably delayed in filing his lawsuit to the significant

prejudice of the TSA and other parties. Notwi thstanding its
ruling, the court then addressed the nerits of Long’s clainms and
concluded that the TSA legislation did not violate any
constitutional provision. After the denial of post-ruling notions,

Long filed this appeal. The Maricopa County Attorney filed a
cross-appeal, challenging the superior court’s denial of a notion
to dismss Long’s petition for reasons unrelated to | aches or the
nmerits of Long’ s contentions. Because we affirm we do not address
t he cross-appeal issues.

DISCUSSION



12 W will affirmthe judgnent if correct on the nerits of
Long’ s clains, even though the superior court based its ruling on
the doctrine of |aches. See Rowland v. Great States Ins. Co., 199
Ariz. 577, 581-82, ¥ 6, 20 P.3d 1158, 1162-63 (App. 2001) (hol ding
court will affirmif ruling correct on any ground). Because we
conclude that the TSAlegislationis constitutional, and to resol ve
these inportant public issues on their nerits, we do not consider

whet her the court correctly decided that |aches barred Long’ s

petition.

I. Special law
q13 Long first argues that the TSA | egislation violates the
“special law provision of our constitution, which states in

pertinent part, that “[n]o local or special |aws shall be enacted

[wW hen a general |aw can be nmade applicable.” Ariz. Const.
art. 4, pt. 2, 8§ 19(20). A “special law confers rights and
privileges on particular nenbers of a class or to an arbitrarily
drawmn class that is not rationally related to a legitimte
governnent al purpose, while a “general |aw' applies to all persons
of a reasonably defined class. State Comp. Fund v. Symington, 174
Ariz. 188, 192, 848 P.2d 273, 277 (1993). CQur constitution forbids
special laws to prevent the | egislature frombestow ng benefits on
favored groups or localities while ignoring others who are
simlarly situated. 1I1d

114 The special |aw ban does not prohibit the |egislature
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from enacting |laws that confer privileges only on a popul ati on-
based class, as long as the classificationis a rational one. Id

at 192-93, 848 P.2d at 277-78;, Ariz. Downs v. Ariz. Horsemen’s
Found., 130 Ariz. 550, 555, 637 P.2d 1053, 1058 (1981) (“It is not
unconstitutional . . . for the state to treat different classes of
people in varying ways.”). The suprene court has adopted a three-
part test to determine whether such class-based |aws pass
constitutional mnuster. Legislation does not violate the specia

| aw prohibition if (1) the classificationis rationally related to
a legitimte governnental objective, (2) the classification is
| egitimate, enconpassi ng all nmenbers of the rel evant class, and (3)
the class is elastic, allowing nenbers to nove in and out of it.
Republic Inv. Fund I v. Town of Surprise, 166 Ariz. 143, 149, 800
P.2d 1251, 1257 (1990) (citing Petitioners for Deannexation v. City
of Goodyear, 160 Ariz. 467, 472, 773 P.2d 1026, 1031 (1989)).

q15 Long contends that the TSA legislation fails the first
and third prongs of this test and that the superior court therefore
erred by declaring the statutory schenme constitutional. Because
the constitutionality of the TSAlegislation is a question of |aw,
we review the superior court’s ruling de novo. Little v. All
Phoenix S. Cmty. Mental Health Ctr., Inc., 186 Ariz. 97, 101, 919
P.2d 1368, 1372 (App. 1995). We will declare the TSA |l egislation
unconstitutional only if we are sati sfied beyond a reasonabl e doubt

that the Act conflicts with our state constitution. Chevron Chem.
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Co. v. Superior Court, 131 Ariz. 431, 438, 641 P.2d 1275, 1282

(1982).

q16 In considering Long’s challenge, we bear in mnd certain
wel | -accepted principles. First, we nust construe the TSA
| egi sl ation, if possible, to give it a reasonable and

constitutional meaning. State Comp. Fund, 174 Ariz. at 193, 848
P.2d at 278. Second, a strong presunption exists that the Act is
constitutional. 1d. In doubtful cases, we will generally defer to
| egi sl ati ve determ nations of policy. Republic Inv. Fund, 166
Ariz. at 148, 800 P.2d at 1256. Finally, in recognition of the
| egislature’s |awraking role, we wll ordinarily defer to its
deci si ons about whether a general law w Il apply. Id at 147-48,
800 P.2d at 1255-56.

1. Rational relationship of classification to
legitimate governmental objective

q17 The TSA legislation satisfies the first prong of the
special lawtest if the classification schenme is rationally rel ated
to a legitimte governnental purpose. State Comp. Fund, 174 Ari z.
at 193, 848 P.2d at 278. The parties agree that the |egislature
defined the class affected by the TSA |l egislation as counties with
a population of tw mllion or nore people. Thus, after
identifying the legislature’s legitimte purpose for enacting the
TSA legislation, we nust decide if the population-based

cl assification has “any concei vabl e rati onal basis” to further that
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purpose. Ariz. Downs, 130 Ariz. at 555, 637 P.2d at 1058.

q18 Based upon its review of legislative history, the
superior court found that the legislature’s prinmary objective in
creating the TSA was to retain the Arizona Cardinals football
franchise in the state by constructing a nulti purpose stadium The
court further concluded that the |egislature secondarily intended
to pronote tourism support the Cactus League, and inprove youth
and amateur sports facilities within the TSA boundaries. Because
the |l egislature could have rationally determ ned that only a county
with a very | arge popul ati on coul d support a professional footbal
stadium and the secondary purposes cannot be separated fromthe
primary objective, the court ruled that the TSA | egi sl ati on passed
the “rational relationship” prong of the special |aw test.

q19 Long first argues that the court erred in its analysis
because the four stated purposes of the TSA legislation are co-
equal and, therefore, the classification nust be rationally rel ated
to each of these objectives standing alone in order to withstand a
special law challenge. The TSA and the Attorney General counter
that the stated purposes of the TSA |legislation are not co-equal
because the |l egislature chiefly sought to build a state-of-the-art
football stadium Consequently, they contend that if the
popul ati on-based classification is rationally related to that
obj ective alone, the TSA | egislation satisfies the first prong.

120 W agree with Long that the classification nust be

13



rationally related to each objective of the TSA legislation in
order for the entire statutory scheme to survive a special |aw
chal | enge. O herwi se, a prohibited special |law could w thstand
attack by nere placenment wthin constitutionally permssible
| egislation. Such a result would permt the | egislature to bestow
benefits on preferred groups while ignoring those who are simlarly
situated, in contravention of the special |law prohibition. State
Comp. Fund, 174 Ariz. at 192, 848 P.2d at 277. W wll| therefore
uphold the TSA legislationinits entirety only if the popul ati on-
based classificationis rationally related to each objective of the
Act. See id. at 195, 196, 848 P.2d at 280, 281 (declaring entire
statute a prohibited special | aw because one of two objectives not
rationally related to legitimte governnental pur pose and
unconstitutional provision not severable). We consider each
obj ective in turn.
(a) Multipurpose facility

921 Long asserts that the popul ati on-based classificationis
not rationally related to the construction of a nultipurpose
facility because counties of every size would benefit fromsuch a
structure. Wile Long does not contest that the classificationis
rationally related to the construction of a professional footbal
stadi um he contends that the superior court erred in uphol ding the
TSA legislation on that basis because erection of a stadium is

optional under the definition of “nultipurpose facility.” See

14



AR S 8§ 5-801(3) (Supp. 2001) (defining “multi purpose facility” as
“any facility that is suitable to be used to accommopdate sporting
events and entertai nment, cultural, civic, neeting, trade show or
convention events or activities and may include a stadium”). The
TSA counters that other provisions within the TSA | egislation, its
origins wwthin the task force’'s report, and |anguage utilized in
the publicity panphlet concerning Proposition 302, evidence the
| egislature’s intention to construct a mnmultipurpose facility that
woul d serve as a venue for professional and collegiate football
contests.

122 To determne legislative intent, we first review a
statute’s | anguage. Calmat of Ariz. v. State ex rel. Miller, 176
Ariz. 190, 193, 859 P.2d 1323, 1326 (1993). Al t hough the
| egi slature’s original definition of “nultipurpose facility” stated
that the structure “may” be a stadium we agree with the TSA that
ot her provisions within the legislation reflect that the facility
must be capable of serving as a venue for professional and
col l egiate football ganes. The legislation indicates that the
facility will cost nmore than $300 mllion, A RS. 8 5-835(B)(1),
and wi Il be built by “contractors with experience in stadi umdesign
or construction.” A RS 8 5-807(C). The facility is partially
funded by paynent of $85 mllion by the professional football
franchise that will regularly use the venue, 2000 Ariz. Sess. Laws,

ch. 372, 8 15(1), diversion of incone taxes paid by specified
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prof essi onal football franchises and their enployees, AR S. 8§ 42-

1116(C); AR S. 8§ 43-209, and state transaction privilege taxes
associated with professional football ganmes played at select

college stadiunms. A R S. § 42-5032.01(B)

923 Qur exam nation of the history and context of the TSA
| egi slation also supports the conclusion that the |egislature
intended that the nultipurpose facility be used as a venue for
prof essi onal and collegiate football ganes. See Estancia Dev.
Assocs., L.L.C. v. City of Scottsdale, 196 Ariz. 87, 90, § 11, 993
P.2d 1051, 1054 (App. 1999) (holding court may consider statute’s
context, historical background, spirit and purpose in deciding
meani ng that is uncertain). The TSA legislation sprung fromthe
task force’'s recommendation to publicly finance, own and operate a
state-of-the-art football stadiumin order to retain the Arizona
Cardinals franchise within the state, continue to host BCS bow

ganes, and host future Super Bow ganes. See supra 1Y 3-5.

Addi tionally, the Proposition 302 publicity panphlet distributedto
Mari copa County voters stated that the “nulti-purpose stadium
facility wll be the hone of the Arizona Cardinals, the Tostitos
Fi esta Bowl, and, possibly, future Super Bow s.”

124 Finally, sinceinitiationof this appeal, the |egislature
has clarified its intention by anending the definition of
“mul ti purpose facility” to require that any facility be “suitable

to be used to accommodat e professional football franchises [and]
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maj or col | ege football bow sponsors.” Ch. 288, 8 1(4). See City
of Mesa v. Killingsworth, 96 Ariz. 290, 297, 394 P.2d 410, 414
(1964) (citations onitted) ("An anendnent which, in effect,
construes and clarifies a prior statute will be accepted as the
| egi sl ative declaration of the original act.").
925 Based on all these factors, we decide that the
| egi sl ature intended that the TSA construct and operate a stadi um
that can serve as a venue for professional and BCS footbal |l ganes.
Because the success of such nmajor sporting events depends on | arge
cromds and a host conmmunity that has anenities such as a |arge
airport and a | arge nunber of hotels and restaurants, we hold that
t he popul ati on-based cl assification used in the TSAlegislationis
rationally related to constructi on and operation of a multipurpose
facility. See Libertarian Party of Wis. v. State, 546 N. W 2d 424,
431-32 (Ws. 1996) (holding populationcriteriarationally pronoted
legitimate | egi sl ative objective of creating professional basebal
stadiumdistrict in |ight of denographic, econonm c and popul ation
characteristics necessary to support Mjor League Basebal |l cl ub);
CLEAN v. State, 928 P.2d 1054, 1064 (Wash. 1996) (deciding rational
basis exists to |limt mjor sports stadium to highly popul ated
counties).

(b) Non-stadium objectives
926 Long next argues that the popul ati on-based cl assification

is not rationally related to the | egiti mate governnental objectives
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of pronoting tourism and building, financing and inproving both
Cactus League and conmunity youth and amateur sports facilities
because all counties would benefit from these undertakings. W
reject Long’s contention for two reasons.

q27 First, Long’ s application of the rational relationship
test is unduly restrictive. The legislature is not constrained
fromenacti ng cl ass-based | egi sl ati on nerely because non-nenbers of
the class would also derive sone benefit from the |egislation.
Rat her, the legislature is proscribed from bestow ng benefits on
favored groups or localities while ignoring others who are
similarly situated. State Comp. Fund, 174 Ariz. at 192, 848 P.2d
at 277. As held by our supreme court, “the | egislature nust enact
| aws that apply to all individuals who may benefit fromits attenpt
to renedy a particular evil.” Republic Inv. Fund, 166 Ariz. at
149, 800 P.2d at 1257.

928 Second, we conclude that counties with popul ations | ess
than two m|lion people are not simlarly situated to nore popul ous
counties for purposes of renmedying the “particular evils” addressed
by the non-stadium objectives of the TSA legislation. W agree
with the TSAthat the | egi sl ature passed t he non-stadi umobj ectives
to counter threats to Arizona’ s tourismindustry and Cactus League
fl ow ng from canpai gns waged by Las Vegas and other out-of-state
comunities. See supra Y 4. The legislature could have rationally

deci ded that pronotion of the non-stadium objectives in Arizona’s
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nost popul ous county was necessary to effectively stem increased
conpetition from conparable nmajor netropolitan areas outside
Arizona, to the benefit of the entire state.

129 For exanple, increased tourism pronotion in Mricopa
County, the only current nenber of the TSA class, could repel Las
Vegas’ efforts to market itself as the premer golf and resort
community in the Southwest. Simlarly, inmproving Cactus League
facilities in the Phoenix nmetropolitan area, which hosts nost of
the teanms in that |eague, would stave off efforts by Las Vegas to
lure Major League Baseball franchises to its conmunity and
establish a spring training |eague. Finally, construction and
i mprovenent of youth and amateur sports facilities in Maricopa
County, wth its international airport, nunerous hotels and
restaurants, would enable it to conpete with simlarly popul ated
comunities for |arge-scale youth sports tournanments that draw
t housands of visitors.?

930 Additionally, counties with populations less than two

mllion people are not simlarly situated to nore popul ated

! Long presented evidence to the superior court of the
economc inpact on comunities from hosting youth soccer
t our nanment s. According to a survey, 4,500 to 15,000 visitors

attended seven-day tournanments in seven conmunities in the Western
United States from 1996 through 2000. The estimted economc
i mpact from these tournanents ranged from $1.0 mllion to $7.9
mllion. According to the publicity panphlet concerning
Proposition 302, the construction of youth and amateur sports
facilities is expected to generate approximately $4.4 mllion
annual ly in economc activity.
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counties interns of their respective abilities to finance the non-
stadi um objectives.? Arizona's general funds are not used to
pronote tourism or build, finance or inprove Cactus League and
comunity youth and amateur sports facilities within the TSA
I nstead, these objectives are funded by nonies received fromthe
car rental surcharge and hotel tax inposed within the TSA after
paynment of debt service associated with the nmultipurpose facility.?
A R'S. 8§88 5-808(A), -809(A), -835 -837, -838, -839(C), -840(E);
AR S 8 41-2306(A)(2). Absent the TSA legislation, counties with
popul ations greater than two mllion people are substantially
restricted from funding the non-stadi um objectives. Conversely,
| ess populous counties and comunities have other nmeans to
acconpl i sh these undert aki ngs.
(1) Tourism
131 I medi ately after passing the TSA legislation, the

| egi sl ature enacted AR S. § 42-6108. 01 (Supp. 2001), which applies

2 Al t hough Appellees did not raise this argunent, we are
not constrained from addressing it. See Evenstad v. State, 178
Ariz. 578, 582, 875 P.2d 811, 815 (App. 1993) (“[When we are
considering the interpretation and application of statutes, we do
not believe we can be Iimted to the argunents made by the parties
if that would cause us to reach an incorrect result.”).

3 Moni es generated by the car rental surcharge and hot el
tax are used in the following order of priority after paynent of
the debt service associated with the nultipurpose facility: (1)
pronmotion of tourism (2) construction, financing and inprovenent
of Cactus League facilities, (3) financing and i nprovenent of youth
and amateur sports facilities, (4) funding the TSA operating
account construction. 2002 Ariz. Sess. Laws, ch. 288, § 8.
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only to counties with populations less than two mllion and nore
t han 500, 000.* 2000 Ariz. Sess. Laws, ch. 375, § 6. Under this
provi sion, upon majority vote at a county-w de el ection, affected
counties may levy a tax on hotels to be used entirely for pronotion
of tourismwthin that county. A R S. § 41-2306(A)(3); A RS 8§
42-6108. 01(A). See also AR S. 8§ 42-6108 (1999) (authorizing board
of supervisors in county with less than 1.5 mllion but nore than
500, 000 persons to |l evy hotel tax for use, in part, to pronote and
enhance tourismin county).

132 Mor eover, cities and towns wi th popul ati ons of 100, 000
persons or | ess may inpose additional |icense fees and transaction
privilege taxes on hospitality industry businesses to pronote
tourismw thin those coomunities. A R S. 88 9-500.06(E), -500.11
(1996) . The legislature denied this benefit to larger
muni ci palities in order to protect Arizona’s tourismindustry from
the levy of unfair and adverse taxes and fees. 1990 Ariz. Sess.
Laws, ch. 303, 8 1. The TSA | egislation enables affected counties
to fund pronotion of tourism wthin Jlarger netropolitan
communities, which are otherwi se prohibited from financing such
ventures by taxing the hospitality industry. A R S. 8§ 9-500. 06.

(ii) Cactus League

4 Currently, Pima County, with an estimted popul ati on of
863,049 in 2001, is the only nmenber of the class affected by § 42-
6108. 01. See United States Census Bureau, Pinma County, Arizona,
available at http:// qui ckfacts. census. gov/ gf d/ st at es/ 04/ 04019. ht i .
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q33 Any county with a population greater than 1,500, 000
persons or any county in which a Mjor League Baseball franchise
has established or seeks to establish a spring training operation
may organi ze a county stadiumdistrict. A R S. 8§ 48-4202(A) (Supp

2001). Under specified circunstances, such districts nmay assess
transaction privilege taxes, inpose car rental surcharges, issue
bonds and use other nonies to acquire | and and construct, finance,
operate and pronote My or League Baseball franchise stadiuns.
A R S. 8 48-4204 (Supp. 2001). Thus, contrary to Long s assertion,
all counties hosting Cactus League teans, and those in which a
basebal | franchise seeks to establish a spring training facility,
can use virtually the sane fundi ng mechani sns as those provided in
the TSA legislation.?®

(ii1) Youth and Amateur Sports

134 The | egi sl ature has authori zed counties wi th popul ati ons
less than two mllion people to levy transaction privilege taxes

“for capital projects and to purchase, construct and |ease

5 The TSA fundi ng mechani smfor the Cactus League objective
differs inthe follow ng respect: The TSA may pl edge its revenues,
including nonies attributable to the multipurpose facility, to
collateralize bonds issued to finance Cactus League objectives.
A RS § 5-837(C. Al t hough sone inequity mght exist in this
difference, this fact does not require us to strike the Cactus
League objective fromthe TSA |l egislation. As noted by the suprene

court, “[u]lnder the rational basis test . . . [a] perfect fit is
not required; a statute that has a rational basis will not be
overturned nerely because it is not made wi th mat henmatical nicety,
or because in practice it results in sonme inequality.” Big D.

Const. Corp. v. Court of Appeals, 163 Ariz. 560, 566, 789 P.2d
1061, 1067 (1990) (internal quotations and citation omtted).
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bui | di ngs, structures, facilities, roads, highways and other rea
and personal property . . . for the use or benefit of the county.”®
A RS 8§ 42-6111 (Supp. 2001). Thus, should |ess popul ated
counties desire to fund construction or inprovenent of amateur and
youth sports facilities by inposition of a tax, they may do so.
O her statutes not applicable to counties with nore than two
mllion residents may additionally authorize such undertakings.
See AAR S. 8§ 42-6103 (Supp. 2001) (authorizing counties with |ess
than 1.5 mllion people to | evy transaction privilege tax on those
subject to statewide transaction privilege tax “to support and
enhance countywi de services”); A R S § 9-500.11 (1996)
(authorizing city or town to appropriate and spend public nonies in
connection with econom c devel opnent activities).

935 In conclusion, we hold that the popul ation-based
classificationis rationally related to the non-stadi umobjectives
of the TSA legislation because (1) the legislature could have
reasonabl y deci ded that attai nnent of these objectives in Arizona’s
nost popul ous county would nmaximze the state’'s chances for

quel ling economc threats posed by out-of-state communities, and

6 For exanple, in Septenber 2000, voters in Yunma County
approved the levy of a Yuma County Capital Projects Tax. The tax
is applied at ten percent of the transaction privilege tax rate
levied by the state. See Transaction Privilege Tax Changes and
News, avai l able at the Depart nent of Revenue website,
http://ww. revenue. state. az.us/stuffers/0101stuffer.htm
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(2) the county was not otherw se sufficiently authorized to fund
t hese objecti ves.
2. Elasticity of classification

136 The TSA legislation satisfies the third prong of the
special lawtest if the classification is sufficiently elastic to
both admt entry of additional counties attaining the requisite
characteristics of the classification and enabl es class nenbers to
exit when they no | onger have those characteristics. Republic Inv.
Fund, 166 Ariz. at 150, 800 P.2d at 1258. The | egislature my
construct a popul ati on-based classification that applies only to
one county at the tine of enactnent. 1Id. (citing Petitioners for
Annexation, 160 Ariz. at 471, 773 P.2d at 1030). However, *“[a]
classificationlimted to a popul ation as of a particul ar census or
date is a typical formof defective closed class; such an act is a
form of identification, not of classification, because it 1is
I mpossible for entities to enter or exit the class wth changes in
popul ation.” I1d. at 151, 800 P.2d at 1259.

137 Long argues that the TSAlegislationis inelastic because
no county other than Maricopa County can attain the two
classification criteria: a population of nore than two million
peopl e and passage of the car rental surcharge and hotel tax
initiative in an election called not later than August 1, 2000.
According to Long, even if other counties achieve the popul ation

t hreshol d, they can never enter the TSA cl assificati on because they
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could not call the required el ection by August 1, 2000. Appellees
respond that the 2000 election requirenment serves only as a
triggering device for the effectiveness of the TSA | egislation and
is not a criterion for class nenbership. To determne the
| egislature’s intent, we look first to the |anguage of the
| egi sl ation, Calmat of Ariz., 176 Ariz. at 193, 859 P.2d at 1326,
and will ascribe plain nmeaning to its terns unless they are
anbi guous. Rineer v. Leonardo, 194 Ariz. 45, 46, § 7, 977 P.2d
767, 768 (1999). W wll also construe the legislation, if
possible, to give it a reasonable and constitutional neaning.
State Comp. Fund, 174 Ariz. at 193, 848 P.2d at 278.

138 Al t hough only Maricopa County had a popul ation greater
than two mllion people in 2000, the legislature defined the
boundari es of the TSA as “any county that has a popul ati on of nore
than two mllion persons.” A RS. 8 5-802(A) (enphasis added).
Because the popul ation threshold is not tied to a specific date or
census, any county nmay seem ngly enter the class upon achi eving the
requi site population and may exit upon falling below that |evel
Thus, under the | anguage of 8 5-802(A) al one, the boundaries of the
TSA are not permanently confined to Maricopa County. See Republic
Inv. Fund, 166 Ariz. at 150-51, 800 P.2d at 1258-59 (“A statute
worded so as to admt entry and exit fromthe class inplies that
the class formati on was separate from consideration of particul ar

persons, places, or things and, thus, not intended as special or
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| ocal in operation.”).

939 But Long contends an additional criterion for class
menbership i s that any county with the requisite population call an
el ection by August 1, 2000, to authorize collection of the car
rental surcharge and hotel tax. If Long is correct, the population
classification would be a defective closed class because it would
be i npossi bl e for counties other than Mari copa County to enter that
cl ass despite the broad | anguage of AR S. 8 5-802(A). I1d. at 149,
800 P.2d at 1256 (internal quotations and citation omtted)
(“Whet her a statute is general or special depends on its substance
and practical operation, rather than on its title, form or
phraseol ogy.”). See also id. at 151, 800 P.2d at 1259. W
therefore consider whether the 2000 election requirenent
ef fectively bars expansi on of class nenbership.

40 The session | aws acconpanyi ng the TSA | egi sl ati on provi de
that “the county” in which the TSA is established nust conduct an
el ection called not |ater than August 1, 2000, to approve |evy of
the car rental surcharge and hotel tax. ch. 372, 8§ 16(A). As
noted, the only county wthin the TSA as of August 2000 was
Maricopa County. If voters in that county had rejected the
surcharge and tax levy, the TSA legislation would have been
automatically repealed. 1d. at 8§ 19.

q41 W can reasonably interpret the session laws as

reflecting the legislature’'s intent that the 2000 county el ection
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serve as atriggering device for the TSA | egi sl ati on rather than as
acriterion for class participation. First, Long’ s interpretation
woul d render di scretionary | anguage wit hi n t he statute neaningl ess.
See Herman v. City of Tucson, 197 Ariz. 430, 434, § 14, 4 P.3d 973,
977 (App. 1999) (hol ding court should avoid interpreting statute to
render any | anguage surplusage). As noted by Appellees, the
| egi slature provided in the statute that qualified electors
residing in the TSA, “by majority vote at an election held in the
[ TSA] may” authorize |levy and collection of a car rental surcharge
and hotel tax. A R S. 88 5-839, -840. This election is not tied
to any specific date. If the legislature had intended to limt
cl ass nenbership to Mari copa County, which was required to hold an
el ection in 2000 to aut hori ze the assessnents described in 88 5-839
and -840, the perm ssive |anguage used in those provisions and
their references to “an el ection” would be superfluous. A better
interpretation is that the legislature required the only county
currently within the TSAclassification to hold an el ection in 2000
and pass the surcharge and tax levy in order to activate the
provi sions of the TSA legislation. Thereafter, as other counties
enter nenbership in the TSA qualified electors may simlarly vote
to levy and collect the car rental surcharge and hotel tax. This
construction reconciles the session |aws and 88 5-839 and -840.

142 Second, construing the 2000 election requirenent as a

criterion for class nenbership would <conflict wth the
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| egi sl ature’ s pronouncenent that the boundaries of the TSA are the
boundaries of any county having a population of nore than two
mllion persons. A RS. 8 5-802(A). |If only one county - Maricopa
County - could ever achieve nenbership in the class, the
| egi sl ature’s description of the TSA boundaries as being those of
“any county” with the requisite popul ation woul d be fal se.

q43 Long addresses this problem by asserting that we nust
construe the reference to “any county” in 8 5-802(A) to nean
“Maricopa County” in light of other provisions in the TSA
legislation that refer to a single county’” and “a multipurpose
facility.”?® But as pointed out by the TSA and the Attorney
General, the | egi sl ature has provided that “[w ords in the singul ar
nunber include the plural.” A R S. 8§ 1-214(B) (1995). Therefore,
the l egislature’ s singular references do not require us to construe
“any county” as neaning only Maricopa County. This is especially
so as other provisions in the | egislation do not make such si ngul ar

ref erences.®

! See e.g., AR S. 88 5-803(A) (requiring TSA board nenbers
to reside in “the county” in which TSA established), -839(G (1)
(requiring portion of car rental surcharge sent to “the county
stadium district established in the county in which [TSA] is
| ocated”).

8 See ARS. & 5-807(A) (requiring TSA to build “a
mul ti purpose facility”).

° See e.g., AR S. 8 5-803(B) (nandating appointnent of
board nenbers from geographically diverse areas of TSA), - 807(A)
(requiring TSAto hold title to “any nultipurpose facility”).
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144 Long finally argues that the |egislature necessarily
intended the TSA legislation to forever apply to only Maricopa
County as it would be inpossible to apply the statutory schene to
a class containing nultiple counties. He points out, for exanple,
that car rental surcharge and hotel tax revenues designated to
further the touri smobjective nmust be expended i n consultation with
mar keting organizations in “the county” in which the TSA is
establ i shed and “spent only to pronote tourismwi thin that county.”
A RS 8§ 41-2306(A) (2). But as this court has previously held

what a statute necessarily inplies is as much a part of the statute
as what is explicitly stated. Westburne Supply, Inc. V.
Diversified Design and Constr., Inc., 170 Ariz. 598, 600-01, 826
P.2d 1224, 1226-27 (App. 1992). Thus, in light of the provision
all owing counties to enter the class upon achieving the requisite
popul ati on, we can reasonably construe 8 41-2306(A) as mneani ng t hat
nmoni es collected froma car rental surcharge and hotel tax |evied
in any county within the TSA nust be spent to pronote tourism
within that particular county. See also A RS. 8§ 1-211(B) (1995)
(“Statutes shall be liberally construed to effect their objects and

to pronote justice.”).

145 In summary, we hold that the population classification

10 | ndeed, the legislature authorized the TSA to establish
“addi tional accounts and subaccounts as necessary and conveni ent.”
A RS 8§ 5-832(A). Consequently, assessnents collected from

I ndi vi dual counties could be easily segregated for use within those
counti es.
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used in the TSA legislation is sufficiently elastic because it
allows entry and exit from the class upon requisite changes in
popul ation. 1In light of our holding, we do not address alternate
argunments rai sed by the TSA and the Attorney General.
IT. Constitutional debt limitation

146 Article 9, section 5 of our state constitution enables
the state to “contract debts to supply the casual deficits or
failures in revenues, or to neet expenses not otherw se provided
for,” as long as the aggregate anmount of such debts never exceeds
the sum of $350, 000. ! Long argues that the TSA |egislation
violates this debt restriction by authorizing the TSA to pl edge
state i ncone and transaction privil ege taxes far exceedi ng $350, 000
as a source of paynment to TSA bondhol ders. The TSA and the
Attorney Ceneral respond that because the nonies pledged for bond
redenption cone from a “special fund,” and the general taxing
authority of the state is not available as a paynent source, the
debt restriction is inapplicable.

147 As noted by the superior court and all parties to this
appeal, application of article 9, 8 5 to the fiscal managenent of
our state has proved troublesonme, resulting in sone confusion.
Consequently, in order to resolve whether the bond-paynent

mechanismis constitutional, we first explore the origins of the

1 The nonetary ceiling does not apply to debt incurred to
“repel invasion, suppress insurrection, or defend the State in tine
of war.” Ariz. Const. art. 9, 8 5.
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debt limtation and t he subsequent creation of fundi ng schenes t hat
fall outside that restriction. We then decide whether the TSA
bond-repayment nechanism falls wthin this latter group of
fi nanci ng pl ans.

1. Background and application of constitutional debt
limitations

948 Wth the onset of the industrial revol ution and continued
westward expansion of the United States in the early nineteenth
century, nmany states borrowed heavily to finance construction of
railroads and canals in an attenpt to stake clains to lucrative
western trade. Sterk and Goldman, Controlling Legislative
Shortsightedness: The Effectiveness of Constitutional Debt
Limitations, 1991 Ws. L. Rev. 1301, 1306 (1991). Utimtely,
i rresponsi bl e borrow ng and the banking col | apse of 1837 produced

financial crises in many states. 1d. at 1308-09. As aresult, a

nunber of states adopted constitutional state-debt limtations.
Id. at 1309. After local governnents assunmed the burden of
financing internal inprovenents by using the sanme disastrous

financing tactics previously enployed by their state counterparts,
many states anmended their constitutions to also include | ocal debt
l[imtations. Id. at 1312-13. See also Rochlin v. State, 112 Ari z.
171, 175, 540 P.2d 643, 647 (1975) (noting limtations on state and
| ocal debt adopted by states as a reaction to irresponsible

borr ow ng) . As states entered the wunion after 1840, they
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invariably included debt I|imtations in their constitutions.
Employers Ins. Co. of Nev. v. State Bd. of Exam’rs, 21 P.3d 628,
631 (Nev. 2001).

149 Following the trend set by its sister states, Arizona
i ncluded state and | ocal debt limtations?withinits constitution.
A review of the discussion at the Constitutional Convention of 1910
reveal s that del egates endeavored to establish a debt limtation
that woul d not unduly restrict the state’s ability to borrow noney
to make public inprovenents. John S. CGoff, The Records of the
Arizona Constitutional Convention of 1910, pp. 939-40. Al though
Eastern states enployed higher debt ceilings, the del egates fixed
a $350,000 limtation, which was nore in line with restrictions
established by Western states at the tinme. I1d. at 481-82, 940.
950 Soon after Arizona achieved statehood status, the
| egi sl ature di scovered that the $350,000 debt limitation severely
hanpered its ability to fund public inprovenents. Since that tine,
the legislature has struggled to renmedy this problem by

unsuccessfully attenpting to amend the constitution!® and by

12 Article 9, 8 8 of the constitution, which is not at issue
in this appeal, proscribes |ocal governnments fromincurring debt
exceeding a percentage of taxable property within the locality
unless the majority of property taxpayers assent at an el ection.

13 See Clements v. Hall, 23 Ariz. 2, 4-6, 201 P. 87, 88
(1921) (describing proposed constitutional anmendnent to allow
I ssuance of state-backed bonds to fund reclamation and irrigation
of arable and irrigable lands); Arizona State Highway Comm’n v.
Nelson, 105 Ariz. 76, 79, 459 P.2d 509, 512 (1969) (discussing 1965
voter rejection of proposed constitutional amendnent to raise
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enpl oying funding nechanisns that fall outside the state-debt
restriction.

151 For exanple, Arizona and its |ocal governnents, either
directly or through public authorities and districts, comonly
fi nance public i nprovenents by i ssuing and selling interest-bearing
bonds. If the issuing entity pledges its general taxing authority
as a source for return of principal and paynent of interest, the
state or local debt restriction applies to linmt the outstanding
nonetary anount of these “general obligation bonds.”?* Tucson
Transit Auth., 107 Ariz. at 250-51, 485 P.2d at 820-21. However,
if the issuing body pays bondholders from a “special fund”
conpri sed of designated nonies not emanating fromthe governnent al
entity’s generally inposed taxes, these so-called “revenue bonds”
are not subject to the constitutional debt limtations. Id. at
251, 485 P.2d at 821. This is so because the issuing entity
assunmes no actual or potential liability for bond redenption and is
therefore not incurring “debt” wthin the nmeaning of the
constitutional debt restriction. Id.; Bd. of Regents of Univ. of
Ariz. v. Sullivan, 45 Ariz. 245, 260, 42 P.2d 619, 625 (1935).

Phrased differently, the purpose of the debt limtation is not

state-debt limtation to $100, 000, 000).

14 Additionally, such bonds may only be issued after
approval by the electorate residing within the boundaries of the
issuing entity. Ariz. Const. art. 7, 8 13; Tucson Transit Auth.,
Inc. v. Nelson, 107 Ariz. 246, 250, 485 P.2d 816, 820 (1971).
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contravened by revenue-bond financi ng because the governnent does
not thereby place its credit at jeopardy or risk the need for a tax
increase in order to pay debt service. M David Gelfand, State ¢
Local Government Debt Financing, 8 2:12 at 20-21 (1986).

952 In a typical revenue-bond financing schene, the funded
proj ect produces revenues, which are then placed in a special fund
and used to return principal and pay interest to bondhol ders. See
e.g., Crawford v. City of Prescott, 52 Ariz. 471, 476, 83 P.2d 789,
791 (1938) (holding city did not incur debt w thin nmeani ng of | ocal
debt limtation by selling bonds to purchase and construct civic
recreation projects when debt paid wholly fromincone generated by
projects); Sullivan, 45 Ariz. at 260, 42 P.2d at 625 (deciding
state did not incur debt within nmeaning of state debt |limtation by
university’ s sale of bonds to fund capital inprovenents when bonds
redeened solely fromfees, rents and ot her revenues of university).
Monies raised by special assessnent inposed against persons
benefitted by a project may also conprise a special fund. See
e.g., Cyr & Evans Contracting Co. v. Graham, 2 Ariz. App. 196, 200,
407 P.2d 385, 389 (1965) (concluding that funds rai sed by speci al
assessnent levied on property owners benefitting from street
i nprovenent and placed in special fund for paynent of bonds issued
to fund inprovenent are not public funds and not subject to the
constitutional debt limtation). However, our suprene court has

hel d, wi thout expl anation, that ad val orem (property) taxes cannot
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be used in special-fund financing plans. City of Phoenix v.
Phoenix Civic Auditorium & Convention Ctr. Ass’n, Inc., 100 Ariz.
101, 103-04, 412 P.2d 43, 44 (1966) (approving city |lease altered
to specifically pledge paynent of rent fromexci se taxes and not ad
val orem taxes); see also City of Tucson v. Corbin, 128 Ariz. 83,
88, 623 P.2d 1239, 1244 (App. 1980) (holding ad val orem taxes
cannot be placed in special fund).

953 Identifying additional sources of funds that may be
deposited in a special fund and used to pay or secure obligations
wi t hout invoking the constitutional debt limtations has sparked
considerable litigation, including the —case before us.
Accordi ngly, we now exam ne whether the fund of nonies used to pay
TSA bondhol ders constitutes a “special fund,” thereby renoving the
TSA legislation fromthe state-debt restriction

2. Applicability of the constitutional debt restriction
to TSA-issued bonds

154 The TSA | egi sl ation authorizes the TSAto issue “revenue
bonds” to construct, maintain, and operate a nmulti purpose facility.
A RS 88 5-861(3), -862(A). The TSA is required to pay
bondhol ders from a segregated “debt service account” conprised of
noni es dedi cated by the TSA board for that purpose. A R S. 88 5-
865, -869(A). Additionally, the board may pl edge for paynent of
principal and interest on the bonds “all or part of the revenues

and other nonies received by the [TSA],” including funds
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representing (1) inconme taxes paid by the Arizona Cardinals, its
enpl oyees and their spouses, (2) transaction privilege taxes paid
by persons conducting retail, anusenment and restaurant businesses
at a multipurpose facility and at professional football ganmes held
in Sun Devil Stadium and (3) transaction privilege taxes paid by
persons constructing a nultipurpose facility. A R S. 88 5-866, 42-
1116(C), -5032.01, 43-209. The TSA is additionally authorized to
I ssue bonds to finance its Cactus League objectives following “[a]s
nearly as practicabl e” the procedures established for issuing bonds
to finance a multipurpose facility. A R S. § 5-837.

955 Long argues that the TSA-issued bonds are not true
revenue bonds redeemable from a constitutionally permssible
“speci al fund” because that fund is partially conprised of diverted
transaction privilege taxes and i ncone taxes, which stemfromthe
state’s general taxing authority. According to Long, the TSA s
pl edge of these taxes places the burden of redeening the bonds on
state taxpayers rather than on inconme generated from the TSA s
operations. Consequently, he contends this pledge creates “debt”
within the neaning of article 9, 8 5 of the constitution.

956 Long primarily bases his contention on a pair of cases
deci ded by our suprene court, Switzer v. City of Phoenix, 86 Ari z.
121, 341 P.2d 427 (1959) and Arizona State Highway Comm’n v.
Nelson, 105 Ariz. 76, 459 P.2d 509 (1969), which he construes as

limting the kind of taxes that can conprise a special fund to
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t hose constitutionally earmarked for a particul ar purpose. Because
the diverted transaction privilege taxes and incone taxes
identifiedinthe TSAlegislation do not fall within this category,
Long asserts that the pledge of these taxes to pay bondhol ders
violates the debt restriction. Qur review of Switzer and Nelson
does not support Long’s narrow i nterpretation of these cases.

157 In Switzer, the court was asked to decide whether the
City of Phoenix’s issuance of highway inprovenent bonds, payable
fromthe City' s share of state-levied Mtor Vehicle and Gasoline
Tax receipts, violated the | ocal -debt limtation established by the
constitution. 86 Ariz. at 123-24, 341 P.2d at 428. The court
first cited the majority view that “an obligation payable from a
special fund created by the inposition of fees, penalties, or
exci se taxes and for the paynent of which the general credit of the
taxing authority is not pledged is not a debt wi thin the neani ng of
constitutional debt limtations.” Id. at 124, 341 P.2d at 428.
The court then decided to followthe magjority rule “at |least to the
extent where, as here, the fund fromwhich the obligations are to
be paid is created by voluntary contributions of the state to the
city.” Id at 124, 341 P.2d at 428-29.

158 Ten years later, in Arizona State Highway Comm’n v.
Nelson, 105 Ariz. 76, 459 P.2d 509 (1969), the court addressed
whet her the Arizona H ghway Comm ssion violated the state-debt

restriction by issuing bonds to finance the acquisition of property
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i ntended for future highway needs. Because the bonds were secured
by a lien on nonies paid into the State H ghway Fund from notor
vehicle license fees and a share of the Mtor Vehicle Fuel Tax,
respondents mai ntai ned that the bonds were general obligations of
the state that exceeded the debt restriction. Id at 78, 459 P.2d
at 511. They also criticized the special fund nethod of deficit
financing as violating Arizona’s public policy of avoiding
substantial debt. 1d. at 79, 459 P.2d at 513. The court rejected
respondents’ argunents, citing Switzer as “solid authority.” 1d
The court additionally enphasized that because the voters anended
the constitution in 1952 to earnmark certain notor vehicle taxes and
fees for highway and street purposes, Ariz. Const. art. 9, 8§ 14,
these nonies were not avail able for general state appropriations
and their pledge did not therefore create “state debt.” 71d. at 79-
80, 459 P.2d at 512-13.

959 Significantly, for purposes of the case before us, the
Nelson court quoted extensively fromthe Washi ngt on Suprene Court’s
decision in State ex rel. Washington State Fin. Comm. v. Martin,
384 P.2d 833 (1963), which addressed application of the special
fund doctrine to Washington’s constitutionally created hi ghway fund
that included fuel excise taxes and license fees. |In describing
the special fund financing nmethod, the Martin court concl uded t hat
an obligation that nmust be paid from“any taxes |evied generally”

is a state debt. Nelson, 105 Ariz. at 80, 459 P.2d at 513 (quoting
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Martin, 384 P.2d at 842-43). However, because the taxes and fees
deposited in the highway fund were constitutionally designated for
hi ghway purposes, the court decided that the bonds issued agai nst
the fund did not violate the state-debt restriction as the state’s
general funds were not pledged for paynment. 1Id. The Nelson court
agreed wth Martin, holding that “where the bonds are payabl e only
from a constitutionally authorized fund, which is separate and
distinct fromthe State’s general revenues, the bonds thus funded
are obligations of the special fund and not of the state.” Id
Long sei zes on this holding, and the court’s particular reliance on
Martin, as limting the seemngly broad holding in Switzer to mean
that only taxes constitutionally designated for a particular
pur pose can be used i n special fund financing without violatingthe
state-debt restriction

960 We disagree with Long’s narrow reading of Nelson for
three reasons. First, the court in Nelson did not state that taxes
can only conprise a special fund if constitutionally designated for
a specific purpose. Rat her, Nelson held only that the taxes at
i ssue in that case could be used to pay debts w thout violating the
state-debt restriction because these nonies were not otherw se
avai | abl e for general state appropriations.

61 Second, we agree with the TSA and the Attorney Cenera
that Long’ s narrow readi ng of Switzer and Nelson conflicts with a

trilogy of suprenme court cases decided about the same tinme as
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Nelson and relating to the Gty of Phoenix’s financing plan for
construction of its civic center. In City of Phoenix v. Phoenix
Civic Auditorium & Convention Ctr. Ass’n., Inc., 99 Ariz. 270, 408
P.2d 818 (1965) (“cCivic Center I"), the court was asked to decl are
the constitutionality of the Gty s proposed agreenent with a non-
profit entity to construct a civic center and lease it tothe Cty
on along-termbasis inreturn for nonthly rental paynents. At the
end of the |lease period, the Cty would own the civic center. 99
Ariz. at 274, 408 P.2d at 820. Significantly, the Cty did not
pl edge any specific source of revenue to pay the nonthly rentals.

Id. Consequently, the court declared the |ease-purchase plan
unconstitutional because it obligated the Cty to pay an anount
fromits general funds in excess of the local-debt limtation. I1d

at 287-88, 408 P.2d at 829-30.

962 After the court issued Civic Center I, the Gty asked the
court whether the Gty s financing plan would violate the |ocal -
debt limtationif the |l ease agreenent provided that rents woul d be
paid solely from the proceeds of excise taxes and no ad val orem
(property) taxes would be used for paynent. City of Phoenix V.
Phoenix Civic Auditorium and Convention Ctr. Ass’n, Inc., 100 Ariz.

101, 103, 412 P.2d 43, 44 (1966) (“cCivic Center II"). The court
answered “[n]o, providing the excise taxes were proper and valid.”
Id. at 104, 412 P.2d at 44. Relying in part on Switzer, the court

reasoned that obligations paid fromrevenues generated by a funded
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project “and fromproper and valid excise taxes, providing no part
of such obligation is payable from the general funds, are not
wi thin the nmeaning of constitutional debt limtations. . . .” Id
at 103-04, 412 P.2d at 44. Three years later, and three nonths
bef ore deciding Nelson, the court found that the Cty had fully
conplied with Civic Center II by stating in its agreement that
rentals would be paid from a special fund conprised of revenues
stemm ng from ownership and operation of the civic center and
excise taxes validly inposed by the City and others not earnmarked
for other purposes. City of Phoenix v. Superior Court, 104 Ari z.
460, 461, 455 P.2d 257, 258 (1969) (“cCivic Center III"). Had the
Nelson court intended to restrict the type of taxes that nmay
conprise a special fund, as suggested by Long, it would not have
approved the use of excise taxes as a source of paynent for the
City of Phoenix’s construction of its civic center.

963 Third, and finally, Long' s position is further belied by
the supreme court’s decision in Tucson Transit Authority, issued
two years after Nelson and describing permssible revenue-bond
financing. The court, citing Switzer and Nelson, stated that such
bonds may be payable froma special fund supplied with (1) revenue
gener ated by the funded project, (2) voluntary contributions of the
state to the city fromfees, penalties or excise taxes already in
existence and not created in anticipation of the bond i ssue, or (3)

revenues supplied froma constitutionally authorized fund, separate
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and distinct fromthe state’'s general revenues. Tucson Transit
Auth., 107 Ariz. at 251, 485 P.2d at 821. Thus, Tucson Transit
Authority further supports a conclusion that the Switzer and Nelson
courts did not intend tolimt the category of taxes available for
payment of special fund obligations to those deposited in a
constitutionally authorized fund.

964 Al t hough we agree with the TSA, the Attorney General, and
the superior court that taxes other than those constitutionally
prescribed for a particul ar purpose can be pledged to pay revenue
bondhol ders, we di sagree that any taxes other than ad val oremt axes
can be used for this purpose without limtation. O herwi se, as
poi nted out by Long, the legislature could effectively nullify the
constitutional debt restrictions sinply by segregating general
revenues in special funds. See City of Tucson v. Corbin, 128 Ariz.
83, 88, 623 P.2d 1239, 1244 (App. 1980) (stating such a procedure
woul d constitute constitutional debt as nuch as an unlimted pl edge
of general revenues). Such a schene would contravene the purpose
of the debt limtations: preventing the state and | ocal governnents
from excessively pledging their general taxing authority as a
payment source for debt. See Rochlin, 112 Ariz. at 175, 540 P.2d
at 647.

965 Qur  next task, t herefore, is to identify the
characteristics of the types of taxes that may be included within

speci al funds to pay bondhol ders. From our review of the purpose
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of the debt limtations and the previously discussed cases, we
decide that taxes other than ad valorem taxes may conprise a
special fund wthout violating the constitution if (1) the taxes
are constitutionally designated for purposes furthered by the
funded project, see Nelson, 105 Ariz. at 80, 459 P.2d at 513, or
(2) the relationship between the funded project and the pl edged
taxes is sufficiently direct and apparent that the taxes may be
effectively treated as revenue of the project or otherw se rel ated
to its purpose, see Sullivan, 45 Ariz. at 260, 42 P.2d at 625;
Tucson Transit Auth., 107 Ariz. at 250-51, 485 P.2d at 820-21;
Convention Center III, 104 Ariz. at 461, 455 P.2d at 258.% |f such
a rel ationship exists, the success of the project dictates whether
bondhol ders will be fully paid their principal and i nterest and the
general taxing authority of the state or |ocal governnent is not
placed at risk. In other words, it is the bondhol ders, not the

governnment or its citizens, who bear the risk of project failure.

15 O her state courts and comentators have constructed
simlar tests. See Fakin v. State ex rel. Capital Improvement
Board of Managers of Marion County, 474 N.E. 2d 62, 66 (Ind. 1985)
(hol di ng tax on revenues of funded project nay be used to pay bonds
because tax has sufficient nexus to project); Tpk. Auth. of
Kentucky v. Wall, 336 S.W 2d 551, 557-58 (Ky. App. 1960) (holding
relationship between funded turnpike facility and gas tax
sufficiently direct and apparent to effectively treat tax as
revenue of project); Beth A Buday and Donna M Poczat ek,
McQuillin, Municipal Corporations, vol. 15, § 41.34 at 451 (3d ed.
1995) (“The fund nmay be supported not only by the revenues
generated by the project but by a tax on the revenues generated so
long as there is a nexus between the revenue tax and the project
for which the bonds were issued.”).
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Bearing these principles in mnd, we now deci de whet her the TSA may
constitutionally pledge designated transaction privil ege taxes and
i ncone taxes to pay and secure bond obligations.
(1) Transaction privilege taxes

966 The TSA legislation directs the State Treasurer to pay to
the TSA transaction privilege taxes paid by multipurpose facility
contractors, vendors at such facilities and those at professional
footbal |l ganes played at Sun Devil Stadium A R S. § 42-5032.01

We decide that these taxes are sufficiently related to the TSA' s
obj ectives so as to exenpt those funds fromthe debt restriction.
Absent construction of a multipurpose facility, no taxes would be
pai d by contractors relating to the construction of such afacility
or by vendors who would work there. Moreover, the |egislature
coul d have reasonabl y concl uded that unl ess a nul ti purpose facility
is constructed, the Arizona Cardinals would |eave the state and
prof essi onal football ganmes at Sun Devil Stadiumwould cease. See
supra 11 2-3. Thus, continued paynment of transaction privilege
taxes by vendors working at such contests is also sufficiently
related to the nultipurpose facility objective. See Guthrie v.
City of Mesa, 47 Ariz. 336, 343, 56 P.2d 655, 658 (1936) (holding
no di stinction between the application of revenues fromold utility
to creation of special fund and using those fromnew utility). W
therefore hold that the TSA may pl edge these transaction privil ege

taxes to pay and secure bond obligations.
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(11) TIncome taxes

167 The TSA legislation requires the State Treasurer to send
the TSA each nmonth the greater of $292,000 (increasing annual ly by
8% or one-twelfth of the incone taxes paid by the Cardinals, its
enpl oyees, and their spouses. A RS § 42-1116(C). The
| egi slature could reasonably have decided that wthout the
construction of a new multipurpose facility to house professiona

football ganes, the Arizona Cardinals would rel ocate outside our
state and cease paying Arizona incone taxes. Should that occur

nost if not all of the Cardinals’ enployees and their spouses woul d
likely foll owthe franchi se and quit paying Arizona taxes on i ncone
related to professional football. Thus, the ongoing stream of
i ncone taxes paid by the Cardinals, and those i ncone taxes paid by
Cardinals’ enployees and their spouses on incone relating to
prof essional football, such as Cardinals’ salaries and product
endor senent revenues, are dependent on the success of the TSA' s
construction and operation of a nultipurpose facility. For this
reason, we conclude that the relationship between a nultipurpose
facility and the income taxes paid by the Cardinals, as well as
those incone taxes paid by Cardinals’ enployees and their spouses
relating to professional football, is sufficiently direct and
apparent that the TSA can pl edge these nonies to pay bondhol ders
wi thout violating the state-debt restriction.

q68 However, a simlar nexus does not exist between a
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mul ti purpose facility and i ncone taxes paid by Cardi nal s’ enpl oyees
and their spouses on incone received from sources unrelated to
prof essional football. Such income cannot be effectively
considered revenue of the multipurpose facility or otherw se
related to that project. For exanple, the incone taxes paid on the
salary earned by a teacher who happens to be nmarried to a
Cardi nal s* enpl oyee cannot be viewed as incone of a nultipurpose
facility because the teacher’s incone is not dependent on the
exi stence of a multipurpose facility. Even if the teacher/spouse
rel ocates outside Arizona with the Cardinals, another Arizona
resident would likely fill the teaching position and pay incone
taxes on his or her salary. Consequently, the TSA cannot pl edge
these taxes as a source of paynent to bondhol ders.

969 Li kewi se, the TSA cannot pl edge nonies paid to it by the
State Treasurer pursuant to AR S. § 42-1116(C) that exceeds the
anount of income taxes paid by the Cardi nals and those i ncone t axes
paid by the Cardinals’ enployees and their spouses on incone
related to professional football. The Treasurer woul d necessarily
pay such shortfall anmpbunts fromthe general revenues of the state,
whi ch cannot be pl edged i n excess of the state-debt ceiling. CcCivic
Center I, 99 Ariz. at 287-88, 408 P.2d at 829- 30.

q70 The TSA | egi sl ation authorizes the TSA to pl edge “all or
part” of the nonies received by it to pay and secure obligations

owi ng to bondholders. A R S. 8 5-866(1), (2). Because we hold
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that the TSA may not pledge certain incone taxes and nonies
received by it without violating the state-debt restriction, the
part of 8§ 5-866 authorizing the TSAto pledge “all” nonies received
by it is invalid. However, as the balance of § 5-866 permts the
TSA to pl edge “part” of the nonies received by it, the bond-paynent
mechani sm remains workable and we are thus convinced that the
| egi sl ature would have passed the |egislation even wthout the
invalid part. Consequently, we need not declare the entire
| egi sl ati on unconstitutional, but instead sever from§8 5-866(1) and
(2) the language authorizing the TSA to pledge “all” nonies it
receives to pay and secure bond obligations. See Randolph v.
Groscost, 195 Ariz. 423, 427, |1 13-14, 989 P.2d 751, 755 (1999)
(setting forth test for severance of invalid statutory provision).
971 For the foregoing reasons, we hold that the TSA
| egi slation, after severing |anguage from A RS § 5-866 that
aut horizes the TSA to pledge all nonies received by it to pay and
secure bond obligations, does not violate article 9, 8 5 of the
Arizona Constitution.
CONCLUSION

972 For the foregoing reasons, we hold that the TSA
| egislation is not an unconstitutional special |aw favoring only
Mari copa County. W further decide that the TSA does not violate
the constitutional state-debt restriction by pledging specified

transaction privil ege taxes and i ncone taxes to pay and secure bond
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obl i gati ons. However, the TSA cannot constitutionally pledge
i ncone taxes paid by Arizona Cardinal s’ enployees or their spouses
on i ncone unrel ated to professional football. Likew se, the TSAis
prohi bited from pl edgi ng nonies fromthe state’s general funds to
pay and secure bond obligations. Consequently, we sever the
| anguage fromA R S. 8 5-866(1) and (2) that authorizes the TSAto
pl edge “all” revenues and nonies received by it to pay and secure
bond obligations. Wth this nodification to the superior court’s

judgnent, we affirm

ANN A. SCOTT TI MMER, Presidi ng Judge

CONCURRI NG:

Jefferson L. Lankford, Judge

WIlliamF. Garbarino, Judge
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