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S UL T, Judge

11 In this appeal we are asked to expand the category of
clai mnts who can recover damages for enotional distress caused
by wi t nessi ng harmto another. Specifically, appellants request
that they be permtted to pursue a claimfor the distress they
experienced at witnessing the el ectrocution and burning of their
co-worker and friend caused by the negligence of appellees

Because we conclude that current Arizona |aw does not require
t hat appel lants be permtted to prosecute their claim and
because we believe that sound policy reasons favor denying
recovery on such a claim we affirmthe trial court’s grant of

sunmary judgnent to appell ees.
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BACKGROUND
12 Appel | ants Nanette Hi sl op and M chael MLaurin worked
with Larry Matthews on a City of Phoeni x sewer service crew. On
August 22, 1995, Matthews was working in an open trench repair-
ing a sewer main. Appellants were standing at the edge of the
trench, just inches away from Matthews.
13 Matt hews was using a jackhanmmer to break sone concrete
surroundi ng the sewer pipe when the jackhammer struck a high-
vol t age underground power |ine. WMatthews burst into flanmes as
electricity coursed through his body. The fireball emtted by
the electrocution shot up out of the trench sone four to six
feet and nonentarily engul fed appell ants, although they were not
bur ned.
14 Appellant Hislop ran to the truck to radio for help.
Appel | ant McLaurin seized a nearby fire extingui sher and put out
the flames that were consum ng Matthews. McLaurin then clinmbed
into the trench and carried the unconscious Matthews to the
surface. Mtthews died three weeks |ater.
15 Appel | ants sued appel | ees, and anong ot her cl ai ms, t hey
sought recovery for negligent infliction of enotional distress
for witnessing Matthews’ el ectrocution. Appellants alleged that
they both had been close friends of Matthews, had been in the

“zone of danger” when he was electrocuted, and had suffered
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mental, physical, and enmotional injuries as the result of
witnessing the injury to Matthews.

16 Appel l ees filed a notion for summary judgment, arguing
that a claimfor bystander enotional distress is available only
to a plaintiff who has witnessed an injury to a close famly
menber. Because appellants were not famly nenbers, appellees
argued, they were not entitled to maintain such a claim

17 The trial court agreed, noting that Arizona has never
permtted anyone other than an actual famly nenber to recover
for bystander enotional distress. On the question whether
recovery ought to be expanded for such a claim the trial court
referred to California law and noted that recovery in that state
is denied to friends, housemates, or those who have nerely a
meani ngful relationship to the victim Based thereon, the tri al
court declined to extend recovery for bystander enotional
di stress to enconpass close friends, noting that “the enotional
trauma sustai ned by [appell ants] was not reasonably foreseeable
where the attachnment to the victim derived from associ ation as
a friend, and not as a nmenber of the victims famly.”

18 The parties stipulated to the dismssal of the

remai ni ng negligence and negligence per se clains. Appellants

timely appeal ed.



| SSUES
19 Appel lants claimthat existing Arizona |aw sanctions
recovery for bystander enotional distress even when the by-
stander is not a famly nmenber of the principal victim
Appellants also inplicitly argue that if existing case | aw does
not extend liability this far, we should do so.
ANALYSI S

110 Appel lants first argue that in Keck v. Jackson, 122
Ariz. 114, 593 P.2d 668 (1979), our suprene court held that a
person coul d recover for enotional distress caused by w t nessi ng
an injury to a non-famly menber. In Keck, the court enunerated
three factors that nust be established to recover for enotional
di stress from witnessing harm to another: (1) “the shock or
ment al angui sh of the plaintiff nust be mani fested as a physi cal
injury”; (2) “the enotional distress nmust result fromw tnessing
an injury to a person with whom the plaintiff has a close
personal relationship, either by consanguinity or otherw se”;
and (3) “the plaintiff/bystander nmust hinmself have been in the
zone of danger so that the negligent defendant created an
unreasonable risk of bodily harmto him” 1d. at 115-16, 593
P.2d at 669-70.

111 In this case, there is no dispute that appellants

satisfied el ements one and three. The issue is whether their
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status as “co-worker and close personal friend” to Matthews
satisfies the Keck requirenment that the claimnt have a “cl ose
personal relationship, either by consanguinity or otherw se”
with the victim

112 We acknowl edge that Keck’s |anguage regarding the
required relationship, particularly the “or otherw se” phrase,
could arguably be interpreted to include “co-worker and friend”
as a relationship with sufficient standing to permt recovery.
However, we do not believe the Keck court intended to go that
far.

113 Certainly, the facts of Keck do not require such a
conclusion as the case involved a daughter who w tnessed the
death of her mother. 1d. at 114, 593 P.2d at 668. W also note
that the great weight of authority nationw de at the tinme Keck
was deci ded woul d have denied recovery based solely on friend-
ship or co-worker status. See WIlliamL. Prosser, Law of Torts
8§ 54, at 334-35 (4th ed. 1971); John S. Herbrand, Annotation

Rel ati onship Between Victimand Plaintiff-Wtness as Affecting
Ri ght to Recover Damages in Negligence for Shock of Menta

Angui sh at Wtnessing Victims Injury or Death, 94 A L.R 3d 486

(1979). If Keck had intended such a significant expansion of



byst ander recovery, we believe the court would have taken pains
to announce it clearly.

114 We believe that what Keck neant by “or otherw se” can
be discerned fromthe court’s use of Leong v. Takasaki, 520 P.2d
758 (Haw. 1974), to illustrate that phrase. Leong sanctioned a
recovery by a ten-year-old boy for nental and enotional distress
as a result of witnessing the death of his step-grandnother.
520 P.2d at 760. In justifying this result, the Leong court
relied not only on the fact that the step-grandnother had |ived
with the boy and cared for himas a natural grandnother but al so
on the nature of Hawaiian and Asian famlies, where it is not

uncommon for menbers of three or four generations to live in one

household. 1d. at 766. Keck appears to be saying, in essence,
that while Arizona will not adhere strictly to a blood rel ati on-
ship requirenent, there nust still be a famlial relationship

or something closely akin thereto, between the victim and the
bystander to warrant the bystander’s inclusion as a recogni zed
cl ai mant . Keck does not, contrary to appellants’ contention,
require recognition of their “co-worker and friend” status as
includable in the category of those who qualify for bystander
recovery.

115 VWi | e Keck does not mandate recognition of appellants’
claim neither does it directly preclude us from considering
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expandi ng the category of persons who may recover for bystander
enotional distress. It is true that as we read Keck, the court
preferred a close, famlial-type relationship between victi mand
bystander on which to base recovery. However, because Keck
i nvol ved a parent-child relationship, the court’s discussion of
this elenent of recovery was nerely illustrative. It was not
intended to forecl ose consideration of other relationships and
whet her they could support a recovery for enotional distress.
Tort | aw devel ops in an evolutionary fashion, and the “expansion
of tort law claims is peculiarly within the realm of our
judicial . . . system” Reben v. Ely, 146 Ariz. 309, 311, 705
P.2d 1360, 1362 (App. 1985) (recognizing claimfor filial |oss
of consortium. We therefore turn to whether Arizona should
sanction recovery for enotional distress for a bystander who is
a “co-worker and friend.”

116 Before we address this, the principal issue, we nust
choose whi ch anal ytical framework to enpl oy, one based in theory
or one based in policy. California, a state with an extensive
jurisprudenti al hi story regarding bystander recovery for
enotional distress, has el ected to use negligence theory for the
framewor k wi t hin which the specific question of who may recover
should be determned. 1In the sem nal case of Dillon v. Legg,

441 P.2d 912 (Cal. 1968), the California Supreme Court settled
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on “foreseeability” as the factor by which courts should judge
whet her a particular claimnt could recover. In granting
recovery to a nother who wi tnessed the death of her daughter,
the court noted that “recovery should be had in such a case if

def endant shoul d foresee fright or shock severe enough to cause

substantial injury in a person normally constituted.” 1d. at
920. To determ ne foreseeability, courts should take into
account, inter alia, whether the “plaintiff and the victimwere

closely related, as contrasted with an absence of any relation-
ship or the presence of only a distant relationship.” 1Id.; cf.
Drew v. Drake, 168 Cal. Rptr. 65, 65-66 (Cal. Ct. App. 1980)
(denying recovery for bystander distress to person who |lived
three years with victimas de facto spouse because rel ati onship
too renote to satisfy foreseeability test).

117 We do not find the foreseeability franmework to be a
particul arly useful mechani smby which to ascertain and delimt
a tortfeasor’'s liability to a bystander for enotional distress.
| f applied honestly, foreseeability would permt recovery in all
situations where the ordinary person could reasonably predict
t hat observing injury to another would significantly distress
the particular observer. Here, for exanple, we could not with
a straight face maintain that it was not reasonably foreseeabl e

t hat appellants woul d suffer significant enotional distress at
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seeing their close friend and co-worker engulfed in a ball of
fire. Alternatively, foreseeability can be skewed beyond
recognition when a court, making what in effect is a policy
deci sion, decides on the basis of a |lack of foreseeability that
a certain type of bystander should not be permtted to recover
for enotional distress. See, e.g., Trapp v. Schuyler Construc-
tion, 197 Cal. Rptr. 411, 412 (Cal. Ct. App. 1983) (mnor
appellants as close friends, first cousins, and regul ar play-
mates of the mnor deceased did not nmeet the Dillon
foreseeability criteria); Kately v. WIkinson, 195 Cal. Rptr.
902, 907, (Cal. Ct. App. 1983) (best friends akin to natural
sisters insufficient to satisfy foreseeability test of Dillon).
118 Confining a liability decision to the theoretical
construct of a foreseeability analysis precludes consideration
of other factors that, as a matter of good policy, ought to
enter into a decision concerning where the lines of liability
are to be drawn. We are cautioned, correctly, that in descrying
the outer limts of liability for negligence, we should not
attenmpt to mask the policy aspects inherent in such a decision.
See Rogers v. Retrum 170 Ariz. 399, 403, 825 P.2d 20, 24 (App.
1991) (acknow edgi ng policy considerations affecting determ na-
tion as a matter of law that there was no negligence on the part
of a school district in not having a closed campus). A neces-
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sary corollary, we believe, is that when the liability question
is one that is peculiarly susceptible to determ nation by
reference to policy concerns, we should strai ghtforwardly deci de
it on that basis and not attenpt to shoehorn policy consider-
ations into an ill-fitting theoretical construct.

119 We believe that for the question presented here, nanely
what type of relationship nust exist to justify recovery for
bystander enotional distress, a foreseeability analysis is
unwor kabl e and cannot |ead to an acceptable resolution for all
ci rcumst ances. ! Rat her, we conclude that the determ nation
should rest entirely on policy considerations. See Napier v.
Bertram 191 Ariz. 238, 244, ¢ 21, 954 P.2d 1389, 1395, 1 21

(1998) (concluding after review of conpeting policies that it
would be inappropriate to recognize a negligence duty by

i nsurance agent to non-client); c¢f. Bovsun v. Sanperi, 461

N. E.2d 843, 847 (N Y. 1984) (“[Djelineation of I|imts of

1 California has nmoved away from exclusive reliance on
foreseeability. 1In Elden v. Sheldon, 758 P.2d 582 (Cal. 1988),
a case denying recovery for bystander enotional distress to a
partici pant I n an unmarri ed but st abl e cohabi tation
relationship, the California Supreme Court indicated that Dillon
did not forecl ose considerations of policy and such
consi derations could “dictate a cause of action should not be
sanctioned no matter how foreseeable the risk.” 1d. at 586; see
al so Thing v. La Chusa, 771 P.2d 814, 827 (Cal. 1989) (affirm ng
the role of policy considerations in defining scope of
liability).
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liability in tort actions is usually deternm ned on the basis of
consideration of public policy.”). W turn nowto a discussion
of those considerations.

120 MIlitating in favor of allow ng recovery is Arizona's
strong policy interest “in fully conpensating injured plaintiffs
to make themwhol e. Thus, Arizona allows unlimted recovery for
actual damages, expenses for past and prospective nedical care,
past and prospective pain and suffering, |ost earnings, and
di m ni shed earning capacity.” Bryant v. Silverman, 146 Ariz.
41, 47, 703 P.2d 1190, 1196 (1985). Enotional distress must be
included in this listing because "“Arizona courts |long ago
abandoned a skeptical attitude toward enotional injuries and
have increasingly been wlling to conpensate those having
validity.” Barnes v. Qutlaw, 192 Ariz. 283, 286, 964 P.2d 484,
487 (1998). Moreover, the relationship of “co-worker and
friend” is a valued one in our society, enconpassi ng many of the
human virtues we cherish, and is therefore worthy of consider-
ation for protection under the law of torts when the enotional
conponent of the relationship is negligently harnmed.

121 Not wi t hst andi ng t hese conpelling reasons, courts have
been slow to extend protection beyond the ambit of the famly.

Cf. Consolidated Rail Corp. v. Gottshall, 512 U.S. 532, 557

(1994) (in inposing zone of danger rule for enotional distress
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cl ai m under Federal Enployers’ Liability Act, the court noted
the comon-law restrictions on such clainms and comented “[w]e
beli eve the concerns that underlie the common-law tests, and
particularly the fear of wunlimted liability, to be well
founded”). But see Paugh v. Hanks, 451 N. E. 2d 759, 766-67 (Chio
1983) (stating that a strict blood relationship is not required
for bystander recovery). The primary reason for limting the
category of those who can recover for bystander distress has
been expressed by a | eadi ng coment at or t hus:

It would be an entirely unreasonabl e burden

on all human activity if the defendant who

has endangered one person were to be com

pelled to pay for the |acerated feelings of

every other person disturbed by reason of

it, including every bystander shocked at an

accident, and every distant relative of the

person injured, as well as all his friends.
W Page Keeton et al., Prosser and Keeton on the Law of Torts §
54, at 366 (5th ed. 1984). This worry has been echoed by many
courts as they face the difficult task of drawing the I|ine
bet ween t hose who nay recover and those who may not. See, e.g.,

El den, 758 P.2d at 588 (excluding unmarried cohabitant while

recogni zing that such a relationship can offer as nmuch affec-
tion, solace, and support as is found in the imediate famly

setting); Gates v. Richardson, 719 P.2d 193, 198-99 (Wo. 1986)

(limting bystander distress recovery to those included by the
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| egislature in the wongful death statute, thereby excluding “a
busi ness partner or a friend”). A dom nant concern has been the
percei ved need to mai ntain a proportionate econonic relationship
between liability and cul pability, the failure to do which
underlies nmuch of the criticism of the foreseeability test.
Richard S. MIler, The Scope of Liability for Negligent Inflic-
tion of Enotional Distress: Making “The Punishnment Fit the
Crime,” 1 U Haw. L. Rev. 1, 33-36 (1979); Richard N. Pearson

Liability to Bystanders for Negligently Inflicted Enotional
Harm A Comment on the Nature of Arbitrary Rules, 34 U. Fla. L.
Rev. 477, 512 (1982).

122 Thi s possibility of an unreasonabl e burden bei ng pl aced
on defendants is magnified by the obvious difficulty of draw ng
principled limting distinctions once bystander recovery noves
beyond the category of famly. If recovery is extended to a
“co-worker and friend,” why not just a co-worker, or why not
just a friend? The New Mexico Suprene Court’s answer was to
decide that “[t]he tort of negligent infliction of enotional
distress is a tort against the integrity of the famly unit.”
Ramrez v. Arnmstrong, 673 P.2d 822, 825 (N.M 1983), overrul ed
on other grounds, Folz v. State, 797 P.2d 246 (N.M 1990).
Consequently, the court specifically limted the action to
husband and wi fe, parent and child, grandparent and grandchild,
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brother and sister, and to persons who occupy a legitinmte
position in loco parentis. Ramrez, 673 P.2d at 825; see also
El den, 758 P.2d at 588 (cautioning that recognizing a de facto
marri age rel ationship opens the door to many ot her kinds of de
facto famly relationships, causing nultiplication of actions
and damages) .

123 We do not need to decide here precisely where the outer
limt of liability lies, whether it extends beyond the famly
unit or not. Because this is still a developing area of the
| aw, see generally, J. Mark Appl eberry, Negligent Infliction of
Enoti onal Di stress: A Focus on Rel ationships, 21 Am J.L. & Med.
301 (1995), we confine our holding to the specific facts
presented to us, as we believe the better approach is to decide
questions of qualifying relationships on a case-by-case basis.
We therefore leave for another court and another tinme the
guestion whether Arizona should circunscribe recovery for
byst ander enotional distress as California and New Mexico have
done, or whether we can, and should, recognize and protect the
many quasi-famly relationships that exist in today’'s society.
See Dunphy v. Gregor, 642 A .2d 372, 380 (N. J. 1994) (extending
category of bystanders who can recover to unnmarried cohabitant

who had an “intimate famlial relationship” with the decedent).
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124 We do hold that in Arizona a co-worker and friend of
a negligently injured person cannot recover for the enotional
di stress suffered from witnessing the injury to that person

Sinply put, we conclude that the policies in favor of allow ng
such a recovery are insufficiently persuasive to justify placing
what we perceive to be an unreasonable econom c burden on
negligent defendants, a perception that is shared by other
courts and comment at ors. Requiring paynment for the bystander
enotional distress of a co-worker and friend would be out of
proportion to the cul pability i nherent in conduct that is nmerely
negligent. W therefore decline to inpose such a requirenent.

125 A brief word regarding the dissent. Qur col |l eague
apparently believes that Keck’s use of the phrase “or otherw se”
resol ves the issue, concluding that our suprene court intended
that the jury in each case shoul d deci de whet her the particular
relationship involved supports a recovery. Infra §Y 30, 33

Unli ke the dissent, we do not believe that the phrase concl u-
sively settles the matter or that the Keck court intended that
it should. A fair reading of the case denobnstrates that the
court was primarily concerned with establishing generally the
l[imts on recovery for bystander enotional distress to which
Arizona courts woul d adhere in the future. When faced with such

a chore, an appellate court will often choose words with the
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potential for a broader application than the case before it
requi res, not because the court presently intends the broader
application, but because the court does not want to hamstring
| ater courts who will be asked to fine-tune the sem nal deci sion
by applying it to different facts. To read Keck as broadly as
does our dissenting colleague disserves this evolutionary
process by foreclosing the case-by-case consideration of
different relationships as each is presented. While such a |l eap
may sonmetinmes be appropriate in the judicial devel opment of tort
law, it should be acconpanied by nore justification than the
di ssent offers here.

126 Qur colleague also appears to conclude that we
interpret Keck as definitively limting recovery to a bystander
who has a blood or famlial relationship with the injured party
and that we approve such a limtation. Infra § 30, 33. This is
not our position; rather, we reiterate that Keck neither
precludes consideration of non-famlial relationships nor
mandat es their recognition. Wether any of the quasi-famli al
rel ati onshi ps di scussed in the dissent’s cited authorities woul d
be recognized in Arizona is a question for a court other than
this one. W hold only that for policy reasons, the relation-
ship of “co-worker and friend” will not be recogni zed because it
is, in the words of one of the dissent’s authorities, “outside
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t he range of circumstances within which there may be liability.”
Dzi okonski v. Babineau, 380 N.E.2d 1295, 1302 (Mass. 1978) (in
a case involving parents and an injured child, the court
abandoned the “inpact rule” and established a rule of recovery
dependent, inter alia, on “what degree there was of famlial or
ot her rel ationship”).
CONCLUSI ON

127 VWhil e we do not adopt the trial court’s foreseeability
anal ysis, we find that it reached the correct result. W there-

fore affirmthe grant of summary judgnent to appell ees.

James B. Sult, Presiding Judge

CONCURRI NG.

M chael D. Ryan, Judge

GARBARI NO Judge, dissenting.

128 The majority affirms the trial court’s grant of summary
j udgnment and concl udes that a co-worker and friend of a negli-
gently injured person cannot recover for enotional distress
suffered fromw tnessing the injury to that person. Because |

bel i eve that rel ati onshi ps between co-workers and friends can be
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enduring, substantial, and seal ed by strong enoti onal bonds, and

are therefore appropriate for jury consideration, | respectfully
di ssent.
129 Appropriately, the majority |l ooks first to the | aws of

Arizona and then cites our suprene court in Keck, which they
contend limts the right to recover to a party who has a bl ood
or famlial relationship with the injured party. In Keck, the
court was dealing with a situation in which a daughter w tnessed
an injury to her nother. See 122 Ariz. at 114, 593 P.2d at 668.
However, the enphasis of the court’s decision was directed
toward recognition, for the first time in Arizona, of the tort
itself. See id. at 115-16, 593 P.2d at 669-70.

130 Al t hough it was not the crux of the case, in setting
out the elenments required for the tort of negligent infliction
of enotional distress, the Keck court limted the right to
recover to a party who has a “close personal relationship,

ei ther by consanguinity or otherwise,” with the victim [Id. at

116, 593 P.2d at 670. The mpjority now concludes that the Keck
court nmeant to limt recovery to those who have a close,
fam lial type relationship with the victim To support this
theory of [imtation, the majority points to the Keck court’s
references to Prosser’s treatise on torts and the Hawaii case

of Leong. | believe that if the suprene court had preferred to

-19-



establish arelationshiplimtation, it would have so stated and
woul d not have appended the words “or otherw se.”
131 The Keck court referred to a statenment fromthe fourth
edition of Prosser’s treatise that there should be some limta-
tion on recovery for enotional distress and that “[t]he action
m ght, at least initially, well be confined to nenbers of the
imedi ate fam |y of the one endangered, or perhaps to husband,
wi fe, parent, or child, to the exclusion of nere bystanders, and
renote relatives.” WIliamL. Prosser, Handbook of the Law of
Torts, 8§ 54, at 335 (4th ed. 1971). However, the fifth edition
of the treatise omts the above-quoted | anguage:

It would be an entirely unreasonabl e burden

on all human activity if the defendant who

has endangered one person were to be com

pelled to pay for the |acerated feelings of

every other person disturbed by reason of

it, including every bystander shocked at an

accident, and every distant relative of the

person injured, as well as all his friends.
W Page Keeton et al., Prosser and Keeton on the Law of Torts 8§
54, at 366 (5'" ed. 1984). Al t hough the fifth edition speaks
about distant relatives and friends, it puts themin the context
of a person who nmerely hears about an accident, but does not

witness it. This is a concept with which Arizona law is in

accord.
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132 The Hawaii case cited in Keck held that a step-grandson
could bring a claim for negligent infliction of enotional
distress after witnessing the death of his step-grandnother

even though the two shared no blood ties. Leong, 520 P.2d at
766. The mjority enphasizes the Hawaii Suprenme Court’s
di scussion of the strong ties that exist anpbng Hawaiian and
Asian famly nenbers and the existence of a quasi-famly
relationship in Leong. However, the Leong court took its
analysis one step further when it stated that a plaintiff
“should be permtted to prove the nature of his relationship to
the victimand the extent of damages he has suffered because of
this relationship.” 1d. Simlarly, following its reference in
Keck to the fourth edition of Prosser’s treatise on torts and
Leong, our suprenme court stated, “The problem of Ilimting

byst ander recovery can be justly resolved by treating each case

on its own individual facts . . . .” 122 Ariz. at 116, 593 P.2d
at 670.
133 The majority also relies on California case | aw, which

they believe supports |limting recovery to close famly rela-
tionships to the exclusion of wunmarried co-habitants and
friends. However, it appears to ne that California my be
making a policy decision about relationships that | believe
woul d best be left to our |egislature.
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134 Many states are noving in the direction of allowing a

jury to decide the magnitude of the relationship between a
plaintiff and the injured person. As the majority points out,
the New Jersey Suprene Court has interpreted its requirenment
that a plaintiff denonstrate “a marital or intimate, famli al
rel ati onship between the plaintiff and the injured person” to
potentially include co-habitants, fiancés, and others with
strong enotional bonds. Dunphy, 642 A.2d at 374, 380. New

Jersey leaves it to the jury to determne the “intinmcy and

fam lial nature of such a relationship.” ld. at 378. A New

Jersey jury nmust consider the follow ng factors:

[ TIThe duration of the relationship, the
degree of mutual dependence, the extent of
conmon contributions to a life together, the
extent and quality of shared experience, and
: “whet her the plaintiff and the injured
person were nmenbers of the sane househol d,
their enotional reliance on each other, the
particulars of their day to day relation-
ship, and the manner in which they related
to each other in attending to |ife’s nundane
requi renents.”

ld. (quoting Dunphy v. Gregor, 617 A.2d 1248, 1255 (N.J. Ct.
App. 1992)). In concluding that it should be left to the jury
to determ ne the nature of the relationship that existed between
the plaintiff and the injured person, the court stated:

Qur courts have shown that the sound

assessnment of the quality of interpersona
rel ati onships is not beyond a jury’'s ken and
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that courts are capable of dealing with the
realities, not sinply the legalities, of
relationships to assure that resulting
enotional injury is genuine and deservi ng of
conpensation. . . . Li kewi se, each tine a
court or jury assesses damages for |oss of
consortium the quality of the relationship
and thus the severity of the loss nust be
inquired into by the factfinder.

[We are unpersuaded . . . that w thout
a “bright line” definition of the bystander-
victimrelationship, courts will not be able
to counteract fraudulent and meretricious
cl ai ms. That consi deration does not out-
wei gh the need to recognize clains that are
| egitimate and just.

ld. at 378 (citations omtted).

135 The Massachusetts Suprenme Court has al so recognized

that the nature of the relationship between a bystander-pl ai n-
tiff and the injured person is an issue that can be resol ved by
the jury. It stated:

Every effort nust be nade to avoid
arbitrary lines which “unnecessarily produce
i ncongruous and indefensible results.” The
focus should be on underlying princi-
ples. . . . [ Whet her there should be
liability for the injury sustained depends
on a nunmber of factors . . . [including]
what degree there was of fam lial or other
rel ati onship between the clainmnt and the

third person. . . . In some instances, it
will be clear that the question is properly
one for the trier of fact, while in others
the claim will fall outside the range of
circunstances within which there nmay be
[iability.
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Dzi okonski v. Babineau, 380 N. E.2d at 1302 (citations omtted).
136 In a case with facts simlar to ours, the Chio Court
of Appeals held that even though Ohio allows recovery for
bystanders who are close friends of the injured person, the
plaintiff in that case did not denonstrate as a matter of |aw
t hat she had a cl ose enough rel ationship with her injured friend
to warrant recovery. See Smth v. Kings Entertainment Co., 649
N. E. 2d 1252, 1253 (Ohio Ct. App. 1994). In Smth, a group of
friends was wal king across a bridge at an anusenment park when
one of the people in the group touched a stream of water com ng
froma fountain. See id. at 1252. The water was electrically
charged, and he received a “surge of electricity [that] caused
him to |ose consciousness and to fall into the pond.” | d.
Anot her menber of the group, Haithcoat, junped in the water to
help his friend and was also el ectrocuted. See id. Haithcoat
died as a result of his injuries. See id. at 1253. The
plaintiff, Smith, was a menber of the group and wi tnessed the
whol e ordeal. See id. at 1252-53. The mgjority found that her
claimfailed as a matter of |aw because under Paugh v. Hanks,
451 N. E. 2d 759 (1983), the trial court nakes an initial determ -
nati on whether the relationship was sufficiently close so that

the injury was foreseeable. See Smith, 649 N E. 2d at 1253.
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Despite the fact that Smth and Haithcoat had frequent contact
with each other, the majority concluded that the relationship
was not sufficiently close in this case because of the short
duration of the friendship (one and one-half years) and the | ack

of romantic involvenment between the two friends. See id.

However, the dissenting judge wanted to go even further:

The fact that Smth and Haithcoat were
only friends has, to me, a bearing only on
t he extent of her danmages, not on her right
to recover. The jury can easily be in-
structed that that is one factor they may
consi der when determ ning her damages. I
believe this is consistent with the flexible
case- by-case approach suggested in Paugh.

ld. at 1254.

137 Finally, I find favor in a dissent by the chief justice
of the Nevada Supreme Court on this point. See Gotts v.
Zahner, 989 P.2d 415, 417-18 (Nev. 1999). In Gotts, the

maj ority of the Nevada Suprenme Court overturned the plurality
opi nion in Nevada ex rel. Departnent of Transportation v. Hill

963 P.2d 480 (Nev. 1998), which held that the determ nation of
the cl oseness of the relationship between the bystander and the
person injured is generally a question for the jury, but a trial
court could determine as a matter of law that the relationship
was not sufficiently close in a given case. See Hill, 963 P. 2d

at 484. In Hill, Justice Rose opined:
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For exanple, a rule that woul d deny recovery
to a plaintiff who “nerely because of hap-
penstance” wi tnesses the death or injury to
his fiancée in an accident which occurs on
the way to t he weddi ng cerenony, yet permts
recovery if an accident occurs on the cou-
ple’s way to the wedding reception, 1is
fall aci ous.

963 P.2d at 483. The mpjority in Gotts decided to reject the
plurality in HIl and draw a bright-line rule that any non-

famly relationship would fail as a matter of |aw, and even
famly relationships beyond the imediate famly would be

cl osely scrutinized. See Grotts, 989 P.2d at 416. In his
di ssent, now Chief Justice Rose defended Hill and chastised the
majority for prematurely rejecting it, stating:

The rule adopted by the mpjority re-
quires a relationship by blood or marriage
before one can claimto have a close rela-
tionship for purposes of pursuing danmages
for negligent infliction of enotional dis-
tress. VWhile this rule will be predictable,
it will permt sonme people to pursue this
claim who have no close relationship, and
yet prohibit others who have a | oving, close
relationship with soneone injured or killed
from pursuing these clainms nerely because
they are not related by blood or marri age.

The case at issue provides a good exam
pl e. Kellie Gotts and John Colwell were
very much in love and expected to marry in
the near future. They were at the zenith of
| ove and commitment. Nurmer ous plays and
novel s have been witten about the great
| oss suffered when this type of relationship
ends with the death of one party. Yet the
majority denies Kellie Gotts’ claim for
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enotional distress caused as a result of
w tnessing the death of the I ove of her life
and constant conpani on sinply because their
weddi ng date was a few nobnths off. Thi s
sane scenario could happen to an ol der nman
and woman who, for a variety of reasons, had
lived together for years but were not for-
mal |y married.

And the unfairness of the rule adopted
t oday does not stop there. Anyone living in

a non-traditional relationship wll be
denied the chance to recover enotiona
di stress damages, while those living to-
gether with benefit of marriage will not
suffer such prejudice. It is a fact of life
that many gay nmen and |esbian wonen have
partners with whom they have I|ived for
decades and shared a close, loving rel ation-
ship. These individuals will be denied the

right to even claim damages for enotional
distress for witnessing injury or death to
their partner for no other reason than that
they are not legally married, a status they
cannot prevent. The cl oseness of two people
shoul d be judged by the quality and inti macy
of the relationship, not by whether there is
a blood relationship or whether a docunment
has been filed at the court house. A seg-
ment of our popul ation should not be denied
| egal redress sinply because of their life-
styl e.

The rule we adopted in H Il permts a
judge to first scrutinize the <claim of
enotional distress to determne if the
relationship is sufficiently close to create

an issue of fact to present to a jury. If
it is, the jury will then hear all the facts
of the case, including the nature of the

relationship existing between the plaintiff
and the party injured or killed. We ask
juries to make all sorts of difficult deter-
m nations and deciding the closeness of a
relationship is a judgnent juries are
uni quely qualified to make. Leaving this
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factual determ nation to the jury would give
Nevada a reasonably flexible rule that does
not arbitrarily bar those who would
otherwise be able to establish a close
rel ati onship. The majority of the court
once saw the w sdom of this rule.
ld. at 417-18 (citation omtted).
138 In the case before us, appellants claim that the

evi dence supports the conclusion that their relationship with
Matt hews was |i ke that of siblings. One can specul ate that the
testinmony elicited by appellees will be to the contrary, |eaving
the fact finder to draw its own concl usions. What ever the
magni tude of appellants’ relationship with Mtthews, the
determ nation is something that should be decided by a jury.
Juries return verdicts in difficult cases every day. | do not
believe that it is too nmuch to ask a jury to decide if a
plaintiff’s personal relationship with the injured party woul d
support a cause of action for negligent infliction of enotional
di stress.

139 The majority admts reluctance to extend the outer
l[imts of recovery for negligent infliction of enotional
distress. Yet, for these plaintiffs, that is exactly what the
court has done. The distinction that | mke is that the
det erm nation should be for the jury. | would reverse the tri al

court’s grant of appellees’ notion for sunmary judgnment.
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WIlliamF. Garbarino, Judge
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