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GARBARI NO Judge
11 The def endants, Dill ard Departnent Stores, Inc. and Ri ckey
Hi pp, appeal fromthe jury verdict and resulting judgnent in favor of
Billy Mtchell onhisclains arisingfromhis detentionat abDllard s
store by Ri ckey Hi pp, an of f-duty Phoeni x police officer acting as a
Dillard s security guard. The defendants chall enge several of the
trial court's rulings, as well as the size of the punitive danages
award. Mtchell cross-appeals, contestingthetrial court's preclusion
of certainevidence andits denial of his requested sancti ons based on
his of fer of judgnent. For the reasons di scussed bel ow, we af fi rmthe
trial court's ruling on the color of |awissue.
12 W publish only our decisionrelatingto Dillard s appeal of
t he grant of summary j udgnent whi ch was based on the trial court's
concl usi on that H pp was acti ng under col or of state lawat the tinme he
detai ned Mtchell. This portion of our decision neets the standards
for publicationset forthin Rule 28(b) of the Ari zona Rul es of Ci vil
Appel | at e Procedure. W see no reason to publish the renmai nder of our
anal ysis, which nmerely applies settled law to the facts.
FACTUAL AND PROCEDURAL BACKGROUND

13 On January 2, 1992, Mtchell, a seventeen-year-old Afri can-



Ameri can mal e, was shopping at the Dillard' s store inthe Paradise
Val l ey Mall. He attenpted to purchase a $60 shirt and was wai t ed upon
by aDillard s sal es associate. Mtchell attenpted to pay for the
shirt witha$100 bill. The sal es associ ate stated that she | acked
sufficient change i n her regi ster, and H pp, who was st andi ng near by,
offered to get change for the bill fromthe credit departnent.

14 The sal es associate testifiedthat shortly after H pp left,
M tchell began to act nervous and appeared anxi ous to | eave t he store.
She t el ephoned H pp and expressed her concernthat Mtchell was acting

suspiciously and she believed he may be attenpting to pass a

counterfeit bill. H ppreturnedtothe sal es fl oor and began to wat ch
M tchel | .
15 M tchell eventually brought another shirt to the sal es

counter and told the sal es associatetoaddit to his purchase. Wen
t he sal es associ ate rang up the additional shirt, Mtchell | ooked in
his wal | et, di scovered he di d not have enough noney, and tol d t he sal es
associate that he was going to his car to get nore noney.

16 As Mtchell beganto wal k toward the store exit, H pp pl aced
hi s hand on M tchel|l's shoul der and told Mtchell tocome with him
Hi pp grabbed M tchell by the armand t ook hi mup the escal ator to the
security office. At thetop of the escalator, H pp frisked Mtchell
and handcuf f ed hi s hands behi nd hi s back. Because Hi pp di d not have

the key to the security office, he escorted Mtchell, handcuff ed,



across the sal es fl oor to obtainthe key, then back tothe security
of fice.

17 VWhile in the security office, H pp asked Mtchell for
identification. Mtchell gave Hi pp his high school identification
card. Hppfelt thisformof identificationwas unreliable; therefore,
he asked M tchel |l for tel ephone nunbers of his famly and fri ends.
Hi pp eventually reached one of Mtchell's friends, who confirnmed
Mtchell's identity. Hipp also telephoned the Phoenix Police
Depart nment Identification Bureau and the Juvenil e Correction Center

seeking Mtchell's crim nal record and history. Finding nothing, H pp

rel eased Mtchell. The detention |asted approxi mately one hour.
18 The record reveal s nojustificationfor H pp's belief that
t he $100 bill was counterfeit. Nor doesit reveal that Mtchell gave

H pp any reason t o handcuff hi mand parade hi maround the store. There
i's no evidence that evenrenotely supports Hi pp's decisiontotake
Mtchell into custody.

19 Mtchell sued Dillard's, Hi pp, and t he sal es associ ate, !
seeki ng conpensat ory and puni tive danages for fal seinprisonnent/ fal se
arrest, assault and battery, intentional infliction of enotional
di stress, and violationof hiscivil rights under 42 U.S. C. § 1983.

The parties filed cross-notions for summary j udgnment on t he vari ous

1 The parties stipulatedto disn ssthe clainms agai nst the sal es
associate, and Dillard's admtted it was responsi bl e for her actions
under the doctrine of respondeat superior.

4



cl ai ns.

The court denied H pp's and Mtchell's cross-notions for summary
judgment on Mtchell's 8 1983 claim The court held that H pp was
acting under col or of state | aw, but found questions of material fact
as to whether he had violated Mtchell's Fourth Amendnment rights.
110 The court granted inpart and deniedinpart Dillard s notion
for summary j udgnment on Mtchell's § 1983 claim The court granted the
notionto the extent that Mtchell's cl ai mwas based on al | egati ons
that Dillard' s had acted in concert with H pp by hiring of f-duty police
officers with the intent of | eading custonmers to believe that the
Phoeni x Police Departnent was guarding Dillard's.

111 The court denied the nmotion with regard to Mtchell's
allegationthat Dillard' s had acted i n concert with H pp because it was
deliberately indifferent to his training, and that | ack of training was
a cause of Mtchell's constitutional deprivation. The court concl uded
that there were questions of material fact on this issue.

112 The case proceeded toajury trial. The jury returned a
verdict in favor of Mtchell for $27,000 i n conpensat ory damages and
$430, 000 in punitive damages. The trial court awarded Mtchell
$155,237 in attorneys' fees pursuant to 42 U. S.C. § 1988, and entered
j udgnment i naccordance with the verdict. The defendants filedthis
appeal , and Mtchell cross-appeal ed. This Court has jurisdiction over

this matter pursuant to Arizona Revi sed Statutes Annotated (AR S.)



section 12-2101(B) (1994).
DI SCUSSI ON

The Trial Court Properly Concl uded t hat Hi pp was Acti ng Under
Color of State Law at the Tinme He Detained Mtchell.

113 The def endants chal l enge the trial court's grant of summary
j udgment whi ch was based on t he determ nati on that Hi pp was acti ng
under col or of statelawat the ti ne he detained Mtchell, and t hat
t herefore Mtchell was entitledto pursue his 8 1983 claim |In order
for Mtchell to prevail, he had to prove t hat Hi pp was acti ng under
col or of state lawand that H pp deprived hi mof a federal |l y guarant eed
right. Wereviewthis ruling under ade novo standard. See Norquip
Rental Corp. v. Ski Steel Erectors, Inc., 175 Ariz. 199, 202, 854 P. 2d
1185, 1188 (App. 1993).

114 The cases addressi ng this i ssue--whether actions of of f-duty
police of ficers are acti ons under col or of state | aw - have gone both
ways. Inreview ng aclaimthat an off-duty police officer was acting
under col or of | aw, we focus "on the nature of the specific acts being
performed at the time of the incident.” Pickrel v. City of
Springfield, 45 F.3d 1115, 1118 (7th Cir. 1995) (finding that an of f -
duty police officer's display of police uniform badge, squad car, and
gun i ndi cated state authority and the ability to enforceit). W
consi der whet her O ficer H pp "m sused or abused his of ficial power”

and whet her a nexus exi sts "between the victim the inproper conduct



and [ Hi pp] ' s performance of his official duties.”™ United States v.
Causey, 185 F.3d 407, 415 (5th Cir. 1999) (holding that a police
of fi cer act ed under col or of state | awwhen he used a police station,
police car, and police radiowhileon- and of f-duty to pl an, execute,
and cover up a rmnurder).

115 Here, Dillard' s enpl oyed only of f-duty police officers as
security personnel, specifically recognizingthe parallels between
police work and security work and expectingits security officersto
utilize their police training in guarding its stores. Further,
Dillard'srequiredits security guards to wear their official police
uni forns whil e working at its stores, and Hi pp was so attired at the
time he detained Mtchell. Besides beinginfull uniform Hi pp was
prom nently di spl ayi ng his badge attestingto his authority. H pp's
admonitionto Mtchell that he had to "come with ne" and "not to do
anything foolish”" carriedwithit the threat that any resistance woul d
be resistance to al awful command. Hi pp then frisked and handcuffed
Mtchell toforestall the possibility of resistance. In furtherance of
hi s investigation, H pp used his authority as a Phoeni x police officer
and t he resources of the Phoeni x Police Departrent toidentify Mtchell
and to ascertain if he had a crimnal record.

116 The trial court correctly recognized that Hi pp gave t he
i mpressionthat he was "i mbued wi th police authority and act[ing] under

color of statelaw." See Pickrel, 45 F. 3d at 1118. Mbreover, a cl ear



nexus exi st ed bet ween Hi pp' s i nproper conduct, the advancenent of his
official duties, and Mtchell's resulting harm See Causey, 185 F. 3d
at 415. Inshort, whenit isclear that the "air of official authority
pervaded the entireincident,” it is generally appropriateto conclude
that the off-duty police officer inquestionwas acting under the col or
of statelaw. United States v. Tarpl ey, 945 F. 2d 806, 809 (5th Cir.
1991) (concluding that an of f-duty deputy sheriff was acti ng under
col or of state | awwhen he used hi s servi ce revol ver and per suaded on-
duty deputies to assist himinrunning hisw fe's forner | over out of
town); see also Lusby v. T.G &Y. Stores, Inc., 749 F. 2d 1423, 1427-30
(10th Gr. 1984) (holding that an off-duty police of fi cer worki ng as a
store security guard was acting under col or of state | aw when he
arrested a customer for shoplifting although he | acked probabl e cause).
CONCLUSI ON
117 W affirmthetrial court's rulingthat H pp was acti ng under

color of state law at the tine he detained Mtchell.

W LLI AM F. GARBARI NO, Presiding Judge
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RUDOLPH J. GERBER, Judge



