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T OC 1, Judge

11 Karen H. Larsen appeals fromthe judgnent awardi ng her
damages resulting froman autonobile accident and fromthe tri al
court's denial of her notion for newtrial. She contends that the
court erredin excluding sone of her nedical records and bills and a

Soci al Security Adm nistration ("SSA") report finding her permanently



di sabl ed after the auto acci dent. Specifically, she argues that Rul e
803(8) (O, Arizona Rul es of Evidence ("the Rul e"), does not di stinguish
bet ween factual findings and conclusions for purposes of the
adm ssibility of a public agency report. Although we agree and rej ect
the contrary dictuminDavis v. Cessna Aircraft Corp., 182 Ariz. 26,
36, 893 P. 2d 26, 36 (App. 1994), we conclude that thetrial court did
not err in excludingthe SSAreport onthe grounds of unreliability.
W further find no abuse of discretioninthe exclusion of the nedical
records and no error intheruling on her request for newtrial. W
therefore affirm

. FACTUAL AND PROCEDURAL BACKGROUND
12 Larsen fell fromher bicycl e in Novenber 1993, and suffered
a broken hi p and el bow. | n Septenber 1994, Robert C. Decker's car
collidedw th her car at anintersection, and she agai n sustai ned a
nunber of injuries.
13 Decker admttedliability, andtrial was confinedto Larsen's
damages attri butable to the auto accident. Although no doctor
testified, depositiontestinony of Doctors Bodell, Cal ki ns, Cal derone,
and McLean was presented to the jury.
14 Larsen cl ai ned a broken el bow, a |l eft shoul der i njury t hat
requi red surgery, and aggravati on of her hipinjury. She admtted that
no spi nal damage resulted fromthe aut o acci dent, but she cl ai ned very

significant and continuing back pain.



15 Decker di sput ed a connecti on bet ween her shoul der conpl ai nts
and t he aut o acci dent because Larsen had fallen ontheleft armand
hand i n t he bi cycl e acci dent, had reported shoul der pai n before the
aut o acci dent, and di abet es m ght have contri buted to her shoul der
probl ens. Decker al so di sput ed whet her t he acci dent had aggravat ed t he
prior hipinjury and suggested that the back pai n was due t o agi ng and
degenerative conditions unrelated to the accident. Although Larsen

request ed danages rangi ng from$150, 000 t o $300, 000, the jury awar ded

$24, 040.
1. DI SCUSSI ON
A Standard of Review
16 We reviewthetrial court's evidentiary rulings for aclear
abuse of discretion; we will not reverse unl ess unfair prejudice

resul ted, see Genstar Ltd. v. Ernst & Young, 185 Ariz. 493, 506, 917
P.2d 222, 235 (1996), or the court incorrectly appliedthelaw. See
Conant v. Whitney, 190 Ariz. 290, 292, 947 P. 2d 864, 866 (App. 1997).
We vi ewt he excl uded evi dence nost favorably to the proponent. See i d.
17 Larsen argues, however, that we shoul d exerci se de novo
revi ewbecause interpretationof aruleor statuteis a question of
law, andthe trial court msinterpretedthe Ari zona Rul es of Evi dence,
citing Pergusonv. Tam's, 188 Ariz. 425, 427, 937 P. 2d 347, 349 (App.
1996) (civil procedurerule' sinterpretationis alegal issuereviewed

de novo). Decker counters that the court's rulings were not based on



interpretations of the evidentiary rul es but merely on findi ngs of
insufficient trustworthiness for the SSArecords and of i nadequat e
foundation for some of the medical records and bills.

18 Before ruling onthe proffered evidence, thetrial court had
t o read and understand the evidentiary rules. The court, however, is
entrusted with broad di scretioninthe applicationof thoserulesto
specific itens of evidence. Here, the court had to deterni ne whet her
t he SSArecords were sufficiently trustworthy and whet her sufficient
f oundati on had been | ai d for adm ssi on of certain nmedical records. W
revi ewt hese determ nations for an abuse of discretion. See Genstar,
185 Ariz. at 506, 917 P.2d at 235.

B. Excl usi on of the SSA Report

19 Hear say evi dence i s excl uded fromtrial because it cannot be
subj ected t o cross- exam nati on and cannot be probed for possible errors
i n perception, nenory, sincerity, or clarity. See Morris K. Udall et
al ., Lawof Evidence 8§ 121 (3d ed. 1991). The hearsay exceptionin
Rul e 803(8) (C) assunes that public agency reports avoi d t hese probl ens.
110 The trial judge, however, excluded the SSAreport finding
Lar sen di sabl ed fromwor ki ng because it was t he opi ni on "of sonebody
who' s not even a nedi cal person” and because it was not "trustworthy
enough” and the evidence relied on was not subject to cross-
exam nati on. Rul e 803(8) provides, "[u]nless the sources of

i nformati on or ot her circunstances i ndi cate | ack of trustworthi ness,



records, reports, [or] statenents . . . inany form of public.
agenci es, setting forth . . . factual findings resulting froman
i nvestigati on made pursuant to authority granted by | aw' may be
admtted as an exception to the hearsay rule. (Enphasis added.)
111 Larsen argues that the SSAreport and findings fall within
the Rul e' s paraneters because thereport is by a public agency on a
matter it had alegal duty toreport upon after aninvestigati on nade
pursuant to |l egal authority. She analogizestoStateexrel. Mller v.
Tucson Associ ates Ltd. Partnership, 165 Ariz. 519, 519-20, 799 P. 2d
860, 860-61 (App. 1990), acasein whichaUnited States Geol ogi cal
Survey report was adnitted although the author did not testify.
Di vision Two of this court affirmed and overturned a prior hol di ng t hat
opi nions were not adm ssi ble under Rule 803(8)(C), citing Beech
Aircraft Corp. v. Rainey, 488 U.S. 153 (1988). 1d. at 520, 799 P. 2d at
861.

112 Larsen notes, however, that Davis, 182 Ariz. at 36, 893 P. 2d
at 36, adopted a contrary viewof the Rule. InDavis, we heldthat a
federal statutelimtedthe use of a Nati onal Transportation Safety
Board report as evidence i n a damages action ari sing froman airpl ane
crash. 1d. at 34, 893 P.2d at 34. In dictum we al so suggested t hat
Rul e 803(8) (O di stingui shed between factual findi ngs and concl usi ons.
ld. at 36, 893 P.2d at 36. We agree that Rai ney's nore expansive

readi ng al | owi ng adm ssi on of both facts and opi ni ons or conclusions is



the better interpretation. W therefore reject Davis' suggestion t hat

opi nions in public agency reports are not adm ssible.?

113 Nevert hel ess, the SSAfinding that Larsen was permanently
di sabl ed fromwor ki ng and entitled tow dow s benefits was based on t he
physi cal injuries suffered in both acci dents as docunented by her
medi cal records and on her subjective pain conplaints. The trial

court's concern here appeared to be that the SSA proceedi hgs were
essentially ex parte, that the Adm ni strati ve LawJudge ("ALJ") was not

gual i fied as a nedi cal expert, and that none of Larsen's treating
doctors had testified and been cross-exam ned i n t hose proceedi ngs. 2 The
court concluded that the report was not sufficiently reliable under
t hese circunstances.

114 We have found no Ari zona case on poi nt, but we do not find
Larsen's citation toGoodman v. Boei ng Co., 877 P.2d 703, 714-15 (\Vash.

App. 1994), persuasive. There, a Washington court affirnmed adm ssi on
of a SSAfindingthat the plaintiff was di sabledin her suit agai nst
her former enpl oyer for handi cap di scri mnation. Wshi ngton's evi dence
rulediffers significantly fromours, however, and the trial court had

carefully exam ned the disability report, redacted certain parts,

!Rai ney di d not deci de whet her Rul e 803(8) (C), Federal Rul es of
Evi dence, di stingui shed bet ween fact and opi ni ons on one hand and | egal
conclusions on the other. See 488 U.S. at 170 n.13.

’Larsen argues that the report shoul d be adm ssi bl e wi t hout cross-
exam nati on of the report's author. The objection, however, was t hat
t he nmedi cal experts relied upon by the ALJ had not been cross-exam ned.

6



invited further redaction, and noted that the report relied on evi dence
already admtted at the trial. Other courts have excluded SSA
findings. See Jonesv. Mller, 964 S. W 2d 159, 162 (App. Tex. 1998)
(SSA notice granting plaintiff disability benefits was properly
excl uded as unswor n i nconpet ent hearsay i n her nedi cal mal practice
suit); Keller v. Regan, 622 N. Y. S. 2d 612, 614 (N. Y. A . D. 3 1995) (SSA
per manent di sability findi ngs excl udabl e i n adm ni strative proceedi ng
for disability retirement benefits).

115 We have al so | ooked at federal court interpretations because
our Ruleisvery simlar to Federal Rul e 803(8). See Tucson Assocs.,
165 Ariz. at 520, 799 P. 2d at 861 (we may consi der federal cases when
the federal ruleissimlar). For exanple, sone courts have hel d t hat
a | ack of opportunity for cross-exani nationin conjunctionwth a
publ i ¢ agency report does not necessarily showuntrustworthi ness. See
| nre Japanese H ec. Prods., 723 F. 2d 238, 268 (3d Gir. 1983), rev'd on
ot her grounds, 475 U. S. 574 (1986) (reports fromevidenti ary heari ngs
wher e no cross-exam nation occurred may be reliable if prepared under
alegallyinposed duty and standards). O hers have held that | ack of
cross-exam nation, though not per sereasonto exclude areport, is an
el ement of trustworthiness toconsider. See Wl sonv. Attaway, 757
F.2d 1227, 1245 (11th Cir. 1985).

116 At | east one court has rejected the argunment that an author's

or investigator's |ack of expertise affects adm ssibility. See dark



v. Cl abaugh, 20 F. 3d 1290, 1294-95 (3d Cir. 1994) (police report on
raci al violence is presuned adm ssi bl e; unli ke Federal Rule 702,
nothing in Federal Rul e 803 requires the witer be an expert). Another
has uphel d excl usi on of an enpl oynent conm ssion report denying a
wor ker unenmpl oynment benefits for having voluntarily left her job
because of thereport's "prejudicial effect” and because the partiesto
the report were available to testify in the |ater constructive
di scharge suit. See Martin v. Cavalier Hotel Corp., 48 F. 3d 1343,
1357-58 (4th Cir. 1995).

117 In this instance, we cannot say that the trial court
comm tted | egal error and t hus abused its discretioninexcludingthe
SSA report. Although we do not agree that the ALJ's nere | ack of
nmedi cal expertise woul d justify exclusion, Larsen apparently was t he
sol e source of the information providedtothe SSA 2 and no nedi cal
expert appeared or was cross-exam ned as to her condition or attenpted
to allocate the cause of her disability between the two acci dents.
Thus, thetrial court coul d reasonably concl ude that sufficient doubts
about thereport'sreliability existedwhenit was offered hereto
det er m ne what share, if any, of Larsen's injuries had been caused by
Decker .

C. Medi cal Records and Bills

3In fact, the SSA deci sion was revi sited because i nfornati on cane
tolight that Larsen had earned wages i n 1995, al t hough her application
had deni ed any enpl oynent after 1994.

8



118 Larsen next contends that thetrial court erredin excluding
sonme of her nedi cal records under Arizona Rul e 803(6) and that all of
t hem wer e adm ssi bl e busi ness records. The Rule provides that a
"report, record, or data conpilation, . . . of . . . conditions,
opi ni ons, or di agnoses" i s adm ssi bl e under circunst ances not contested
here. The Rul e di sal | ows such evi dence on several grounds, including
"to the extent that portions thereof | ack an appropri ate foundation."
Decker argues that the contents of sone of the records were
properly excluded because no foundati on showed that the injuries
recorded and corresponding bills for treatnent resulted fromthe auto
acci dent.
119 Whet her busi ness records are sufficiently reliabletosatisfy
t hi s hearsay exceptionis for thetrial court's sound di scretion. See
State v. Petzoldt, 172 Ariz. 272, 275, 836 P.2d 982, 985 (App. 1991).
To be rel evant, however, the nmedi cal records nust be |l inked to the
issues inthis case. |If the records and bills thensel ves do not
est abl i sh the necessary connecti on, ot her evi dence nmay be needed. See
John WIliamStrong, McCorm ck on Evi dence § 293, at 280-81 (4t h ed.
1992) (anopinioninahospital recordis uncross-exam ned and wi t hout
the expert's explanation and cross-exam nation at trial, my be
excluded if, for exanple, causation is at issue).
120 The trial court excluded Exhibit 7, therecords and bills of

Dr. Chl oupek, a nedi cal doctor, and of Dr. I mrerman, a chiropractor,



bot h of whomtreated Larsen shortly after the auto accident. The
records i ncl uded a patient's nedi cal history form history of present
conpl aint form painchart, report on x-rays, di agnosi s, objective
findings, and bills for services.* The court sustained Decker's
obj ecti on because | mmer man re-t ook x-rays t hat had been t aken t he pri or
week during Larsen's hospital stay and no testi nony showed t hat eit her
t hey or the chiropractic treatnents were necessary because of the auto
accident. W findnoerror. See, e.g., Pattersonv. Horton, 929 P. 2d
1125, 1130 (Wash. App. 1997) (negligence plaintiff cannot rely only on
medi cal records and bills to shownedi cal expenses were necessary and
reasonabl e; ot her evidence nust establish the latter).

121 The trial court next admtted the report but not thebills
of Dr. Cal derone, a neur osur geon whomLar sen had consul ted for | owback
pai n. He noted findings froma physi cal examand a concl usi on t hat
"l'unbar spine films . . . showsone m| d degenerative di sease."” He
recomrended anot her MRl and fromit reported sone "di sc herniation" and
"mldconmpressiononthe thecal sac and the S1 nerveroot.” Inhis
deposi tion, Cal derone stated that neither the physical exam nation nor
x-rays reveal ed that Larsen's back conpl ai nts were caused by the auto
accident. The MRl showed degenerative di sc conditions and, al though he

di d not knowthe source of her back pain, he could not rul e out the

“Records of Dr. Bodell were includedinthe packet but these were
|ater admtted with Dr. Bodell's own records.

10



auto accident. The court agreed that no foundati on establ i shed t hat
Cal derone' s bills were caused by and wer e reasonabl e and necessary
results of the auto accident.

122 Exhibit 12 contained the records of Dr. Rogers, a
chiropractic orthopedi st, who Larsentestifiedhadtreated her for | ow
back, hip, | eg, neck, shoul der, and wi st pain. The packet incl uded
i nsurance cl ai mforns and a di agnosi s based on a 1995 MRI t hat found
that Larsen's conditionwas directly related to the two acci dents. Her
counsel conceded, however, that Rogers had treated Larsen for injuries
frombot h acci dents and had not divided the bills. The court sustai ned
Decker's objecti on because Rogers coul d have testified about the
di vi sion but was not asked to do so.

123 The court al so excl uded Exhi bits 14 and 15, whi ch consi st ed
only of insurance claimforns fromDr. Topper and Dr. Scott, both of
whomtreated Larsenin 1997. Topper apparently adm ni stered epi dural
i njections and Scott chiropractic treatnments. The court sustai ned
Decker's foundational objection.

124 We do not find an abuse of thetrial court's discretionin
t hese rulings. Larsen hadto establish aconnection between the auto
acci dent and t he need for treatnment fromthese doctors for injuries
caused by t he aut o acci dent. Because she failedto do so, the court

excl uded the evi dence.

11



125 Larsen asserts, however, that we no | onger require that
medi cal opi nions satisfy the "reasonabl e degree of nedi cal certainty”
standard and t hus that Cal derone' s opi ni on of apossi bl e |link between
t he acci dent and Larsen's back pain was enough to admt his bills.
Wet her Cal derone' s equi vocal testinony on causati on was sufficient to
permt introductionof his bills and the records of ot her doctors who
treated Larsenfor amultiplicity of conplaintsis best left for the
trial court's discretion. Wefindnothingtothe contrary inButler v.
wong, 117 Ariz. 395, 573 P.2d 86 (App. 1977). There, Division Two of
this court held that an expert's inconcl usive testinony |inking an auto
acci dent t o deaf ness was not al one enough t o be consi dered by the jury
but that the testinony coul d be consi dered whenit alsoelimnated a
possi bl e cause of the injury. See id. at 398-99, 573 P.2d at 89-90.
126 No testinony asi de fromLarsen' s positively attributed her
back conplaints to the auto accident, and Cal derone's equi vocal
testi nony did not elimnate the other expl anati on--agi ng--as a cause.
We find no abuse of discretion under these circunstances. Larsen's
medi cal records were not automatically adm ssible w thout sone
testinony to establishthat treatnent by certain doctors for injuries
sustained in the auto acci dent was necessary.

D. Motion for New Tri al

127 Third, Larsen argues that thetrial court erredin denying

her motion for newtrial for insufficiency of the evidence. Trial

12



courts have di scretionto grant such a notion only whenthe verdict is
agai nst t he wei ght of the evidence. See Styles v. Ceranski, 185 Ari z.
448, 450, 916 P.2d 1164, 1166 (App. 1996). We will not reverse a
deni al of such a notion unless the record and ci rcunst ances showit was
a mani f est abuse of discretion. See id. Further, we give great
deference to the jury's factual findings. See City of Phoenix v.
Mangum 185 Ariz. 31, 34, 912 P.2d 35, 38 (App. 1996).

128 Larsenisentitledtorecover intort "those damages whi ch
are the direct and proxi nat e consequence of t he def endant's w ongf ul
acts.” Valley Nat'l Bank v. Brown, 110 Ariz. 260, 264, 517 P. 2d 1256,
1260 (1974). Further, a damages awardiswithinthe jury's province
and "wi || not be di sturbed on appeal except where the verdict is so
exorbi tant as t o show passi on, prejudi ce, m stake or conpl ete di sregard
of the evidence.” Id. If, however, the award clearly is unsupported
by the evidence admtted, atrial court may grant a newtrial. See
Anderson v. Muniz, 21 Ariz. App. 25, 28, 515 P.2d 52, 55 (1973).
129 Unl i ke Anderson, inthis case the evidence did not uniformy
and cl early establish acausal connecti on between all of the nmedi cal
bills of fered and Decker's conduct. As di scussed above, nuch of the
medi cal evi dence was equi vocal , and thus the jury had to determ ne how
much damage to all ocate to the auto accident. Even an apparently
i nadequat e verdi ct nmay be adequate when the jury accepts some and

rejects other evidence. See id. W find no error.
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[11. CONCLUSI ON
130 We affirmthe judgnent and the trial court's denial of

Larsen's nmotion for new trial.

PH LIP E. TOCI, Presiding Judge

CONCURRI NG

RUDOLPH J. GERBER, Judge

THOVAS C. KLEI NSCHM DT, Judge
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