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REVERSED AND REMANDED
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and Stephanie L. Brewer

Attorneys for Plaintiff-Appellant
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By S. Gregory Jones
Attorneys for Defendant- Appel |l ee

GARBARI NO Judge

11 Interpreting Arizona Revised Statutes Annotated

(A.R S.) section 3-1291 (1995), the trial court ruled that an



oral gift of a horse was unenforceable in the absence of a bil
of sale. We disagree and reverse the trial court's order
granting summary judgment in favor of the defendant, Dorothy
Long. !

FACTUAL AND PROCEDURAL HI STORY
12 We view the facts in the |light nost favorable to the
plaintiff, Kathleen MIner, the party against whom the tria
court entered sunmmary judgnment. See Tellez v. Saban, 188 Ari z.
165, 167, 933 P.2d 1233, 1235 (App. 1996).
13 Long is the owner of two ranches in Scottsdal e where
she operates a business boarding horses. M | ner becane
acquainted with Long after M I ner visited one of the ranches and
volunteered to help train one of Long’s horses. Ml ner and Long

became friends and M| ner continued to visit and care for the

hor se. She also assisted Long with the managenent of her
ranches. In May of 1996, the ranch manager advi sed M I ner that
the horse now belonged to M ner. Later that same day, Long

orally confirmed the gift.

! Long is a ninety-five-year-old woman. During the
course of this litigation, her fam |y requested that the probate
court appoint a tenporary conservator to represent her
i nterests. The probate court granted the request.
Subsequently, Colonial Trust was naned trustee of the Dorothy
Long Trust and is the appellee in this case.
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14 Based on the understanding that the horse, known by

everyone as “Bucky,” was hers, M| ner began to visit the ranch
more often to care for and ride the horse. She also paid for a
bl acksmth to check the horse on a regular basis. M ner began
to refer to Bucky as “Marauder,” witing the new nane, along
with her nane and phone nunmber, on the horse’ s feeder. She
requested that the charges for boarding the horse be sent to
her. The statements which Long’s accountant sent to M ner
reflected that there was “no charge” for board. Approxinmtely
ei ght nmonths after M I ner began to treat Bucky as her own, she
decided to board himat a different ranch. She went to Long’s
ranch, saddl ed Bucky, and rode himto the new ranch.

15 Approximately two nonths |ater, Long s new enpl oyees
noticed that Bucky was m ssing and reported him stolen. As a
result of the report, the Scottsdal e Police Departnent and the
Ari zona Departnment of Agriculture conducted investigations to
det erm ne who owned Bucky. Follow ng the investigations, Long’'s
enpl oyees acconpani ed a Departnent of Agriculture Inspector to
the ranch where M| ner was boardi ng Bucky, took custody of him
and returned himto Long’s ranch. That sanme day, MlIner filed
a declaratory action seeking a judgnent declaring her to be
Bucky’s |l egal owner. She also filed an application for a wit

of replevin seeking the return of the horse.



16 After hearing evidence at the replevin hearing, the
trial court directed both parties to file sinultaneous
suppl enental nenoranda and took the matter under advi senent.
The trial court subsequently denied MIner’s request for a writ
of replevin, stating that “pursuant to [A.R S. section 3-1291]
the claimof the plaintiff is probably not valid.” The
court further stated that its decision was based on the fact
that AALR S. section 3-1291 requires that a transfer of |ivestock
be evidenced by a bill of sale. MlIner filed a petition for
special action with this Court, but jurisdiction was declined.
Ml ner’s subsequent appeal was dism ssed for | ack of
jurisdiction because this Court concluded that the order denying
the wit of replevin was interlocutory in nature and not a
final, appeal abl e order
M7 M | ner then requested that the trial court consider the
suppl enental nenoranda filed after the replevin hearing as

cross-nmotions for sunmary judgnent and enter a final, appeal able

order. The trial court declined to do so, and the matter was
set for trial. Before trial, Long filed a notion for summary
judgnment. The trial court granted the notion, finding that the

prior judge's order denying replevin based on that judge's
interpretation of AR S. section 3-1291 was the | aw of the case.

Based on that finding, the trial court determned that a trial



was unnecessary and it granted judgnent in favor of Long.
MIner filed a tinmely appeal. W have jurisdiction pursuant to
A.R S. section 12-2101(B) (1994).

DI SCUSSI ON

| . Bill of Sale

18 The issue we nust first decide is whether the trial
court erred by concluding that AR S. section 3-1291 applies to
i nval i date any transfer of |livestock not acconpanied by a bill
of sale. We review de novo a trial court’s interpretation of a
statute and its conclusions of law. See Hale v. Anphitheater
School Dist. No. 10 of Pima County, 192 Ariz. 111, 114, § 5, 961
P.2d 1059, 1062 (App.), review denied (1998). Based on the
principles of statutory construction, we will “seek to discern
the intent of the legislature.” State v. Reynolds, 170 Ari z.
233, 234, 823 P.2d 681, 682 (1992). “The | anguage of a statute
is the nost reliable evidence of its intent.” Wlker v. City of
Scottsdal e, 163 Ariz. 206, 209, 786 P.2d 1057, 1060 (App. 1989).
When the | anguage of the statute is plain and unanbi guous, we
will give the words their ordinary nmeaning, w thout resorting to
other forms of statutory interpretation. See State ex rel.
Udall v. Superior Ct., 183 Ariz. 462, 464, 904 P.2d 1286, 1288

(App. 1995); Reynolds, 170 Ariz. at 234, 823 P.2d at 682; see



also AR S. § 1-213 (1995). We ook to statutes on the sane
subj ect matter or statutes that are part of the same statutory
scheme to determ ne legislative intent and to nmaintain harnony.
See Goul der v. Arizona Dep't of Transp., 177 Ariz. 414, 416, 868
P.2d 997, 999 (App. 1993), aff'd, 179 Ariz. 181, 877 P.2d 280
(1994).

19 M | ner contends that the trial court interpreted AR S.

section 3-1291 too broadly and that it should not be interpreted

to nean that there can be no effective transfer of |ivestock
ownership without a bill of sale. We agree. Section 3-1291
states only that “[u]lpon the sale or transfer of |ivestock

delivery of the animls shall be acconpanied by a witten and

acknow edged bill of sale from the vendor to the purchaser.”
The statute does not provide that a transfer of |ivestock
without a bill of sale is ineffective or inconplete. The plain

| anguage of the statute nerely inposes an obligation on the
vendor of livestock to provide a bill of sale to the purchaser
upon delivery of the livestock. Although the statute obligates
the vendor to provide a bill of sale, and the purchaser is

entitled to expect one, its absence does not void the transfer.

10 Bef ore st at ehood, our |livestock transfer statutes were
construed to benefit the owners of livestock and to facilitate
legitimate transfers. See Brill v. Christy, 7 Ariz. 217, 221-



222, 63 P. 757, 759 (1901). In Brill, the Suprenme Court of the
Territory of Arizona stated that the statutory requirenment of a
bill of sale is not meant to “affect the general rights of
owners of this class of property to sell or transfer their live
stock [sic] in any other manner than those therein specifically
defined.” 1d. at 222, 63 P. at 759.

111 Anot her statute that discusses a bill of saleis AR S.
section 3-1308 (1995), which states, “Upon trial of a person
charged with unl awful possession, handling, driving or killing
of livestock, the possession under claimof ownership wthout a
written and acknow edged bill of sale is prinma facie evidence
agai nst the accused that the possessionis illegal.” Section 3-
1291 and section 3-1308 read together |lead us to the concl usion
that an effective transfer does not require a bill of sale, but
that a bill of sale is prima facie evidence of ownership. In a
California decision that was based on Arizona |aw, the
California Court of Appeals held that a purchaser’s failure to
obtain a bill of sale froma vendor does not affect his claimof
owner shi p agai nst any clainms of ownership by that vendor. See

Platt v. Union Packing Co., 89 P.2d 662, 665 (Cal. Ct. App.

1939).
112 Sinply put, MIner clainms that Long gave the horse to
her . Long disputes MIner’'s claim and denies ever making a
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gift. Section 3-1291 does not preclude an effective gift of the
horse from Long to M ner. The gift is not invalid nerely
because there was no bill of sale. The plain |anguage of the
statute does not support such a concl usion. The trial court
erred by granting Long’s notion for summary judgnent based on
its conclusion that section 3-1291 required a bill of sale to

effectuate the transfer as a nmatter of | aw.

1. Application of G ft Statute

113 Long argues that even if the bill of sale statute does
not apply, the alleged gift to MlIner fails under Arizona' s gift
statute. See A.R S. 8 33-601 (2000). Long contends that there
was no witing to evidence the gift as required by section 33-
601. However, section 33-601 al so provides that a gift is valid
if “actual possession of the gift is passed to and remains with
the donee.” A gift is valid under the actual possession
provi sion of section 33-601 if the donee is able to establish
that there was clear and unn stakabl e donative intent by the
donor, as well as actual possession and control of the property
by the donee. See Arizona Title Guar. & Trust Co. v. Wagner, 75
Ariz. 82, 88, 251 P.2d 897, 901 (1952). \hether Long had the
requi site donative intent to give the horse to M/l ner and

whet her M I ner’s possession of Bucky was that of a donee or



soneone who took a horse without the owner’s perm ssion is a
guestion of fact. M | ner presented evidence at the replevin
heari ng supporting her claimthat Long i ntended to give Bucky to
her and that, follow ng Long’s expression of intent and w t hout
Long’ s objection, she took actual possession of the horse. Even
if the trial <court had found the bill of sale statute
i napplicabl e and had based its decision on the gift statute, it
shoul d not have granted summary judgnent because there renmai ned

di sputed issues of material fact.

CONCLUSI ON
114 Because we conclude that the trial court erred by
granting Long’s motion for summary judgnent, we reverse and

remand for further proceedings consistent with this opinion.

W LLI AM F. GARBARI NO, Judge

CONCURRI NG.

M CHAEL D. RYAN, Presiding Judge

NCEL FI DEL, Judge



