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Michael C. Nelson

Chairman, Arizona Court Forum
Apache County Superior Court
Post Office Box 667

St Johns, AZ 85936

(520) 337-4364

IN THE SUPREME COURT
OF THE STATE OF ARIZONA
)
IN RE: RULES OF ) REPLY TO COMMENTS
PROCEDURE FOR THE )
RECOGNITION OF TRIBAL )
COURT JUDGMENTS ) )

Michael C. Nelson, Chairman of the Arizona State, Triba and Federa Court Forum and petitioner inthis
matter hereby replies pursuant to Rule 28 (D) to comments requested and received by the Court and to
issues raised regarding this petition.

Need for Proposed Rules (Comment by Civil Practice Committee, State Bar of Arizona)

The only exigting proceduresfor recognition of triba court judgments are the Procedures for Enforcement
of Triba Court Involuntary Commitment Orders adopted by this Court in response to a particular need
expressed in apetition filed by this petitioner. Federal statutory law cited by one commenter requires that
tribal court orders concerning child support, dependency and domestic violence be accorded full faith and
credit by state courts but does not provide any proceduresfor doing so. The existence of these provisions

is not evidence that these rules are not needed as suggested by the commenter.

These proposed rulesimprove accessto the courts by both Indian and non-Indian litigantswho are subject
to tribal court juridiction. The rules provide a clear procedure for filing and processing triba court
judgments, a procedure that does not currently exist. This procedure assures prompt, fair recognition of
these judgments consistent with the Justice 2002 god to provide access to fair and swift process for
resolving civil disputes through court procedures that promote thisgoa. Litigants should not

bear the burden and experience the delay of commencing a new lawsuit in state court to enforce

rights already adjudicated in triba court.
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These proposed ruleswould a so promote clarity and greater certainty for both Indian and non-Indian tribal
court litigants and their attorneys who need their disputes resolved in tribal court because they are subject
to tribd jurisdiction and who need the assstance of state courts to enforce judgments obtained in tribal
court. The caselaw that these rulesimplement isnot well known even to attorneyswho specidizein Indian

law. This problem is compounded by the rdative infrequency recognition of tribal court ordersis sought.

These proposed ruleswould alow judges, court Saff, attorneys and litigants to efficiently, consstently and
farly enforcetriba court judgementsthat ought to be enforced pursuant to existing Arizonalaw. Therules
promote thefindity of valid judgments by tribal courts of competent jurisdiction thus preventing rdlitigation
of issues or disputesin state court and the consequent waste of time and money by litigantsand by the sate

courts. The rules aso promote respect for vaid court orders.

The proposed rules are a so needed to promote cooperation and mutual respect by state and tribal courts
for each others' ordersand cooperation between courtsin enforcement of those orders. The Forum agrees
with comments that thisis especidly needed as the interaction between individuas and businesses within
and outsde triba jurisdictionsincreases. These rulesincresse the ability of state court judges to prevent
and resolve jurisdictiona disputes that may result in protracted litigation and thet ill-serve the litigantsand

the courts. Such action by state judges will encourage tribd judgesto do likewise.

No state exceeds Arizonain the percentage of land within the state under the jurisdiction of Indian nations
and tribes. Y et the states of Washington, Oklahoma, New Mexico, North Dakota, South Dakota and
Wisconsin have dl seen the need to adopt provisons concerning the recognition and enforcement of tribal
court judgments. Theserulesare proposed to address aclearly recognized and important, though perhaps

uncommon, need.

Authority to Adopt Proposed Rules(Comment by Civil Practice Committee, State Bar of Arizona)

The proposed rules provide procedures for recognition and enforcement of rights adjudicated in triba
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courts. They do not cregate, define or regulate rights; but rather prescribe the method by which substantive
rights are enforced or made effective. 1n establishing the courts, the condtitution gives citizenstheright to
access the courts to enforce rights including those established by foreign judgments and to redress
grievances. Therefore, this court may adopt these rules prescribing a method to enforce these rights

pursuant to its Arizona Congdtitution, Article 6 85 (5) rule making authority.

The court in C & J Travel, Inc. V. Shumway, 161 Ariz. 33, 775 P.2d 1097 (Ct. App. 1989)

acknowledged the right to enforce a foreign judgment in Arizona courts through means other than the
Foreign Judgments Act.
Arizona has adopted the Uniform Enforcement of Foreign Judgments Act, and A.R.S. 8 12-1706
provides: "The right of a judgment creditor to bring an action to enforce his judgment insteed of
proceeding under thisarticleremainsunimpaired.” Thus, the procedure created by the statuteisnot
exdusve and does not preclude a creditor's unimpaired right to bring a separate action on the

foreign judgment and reduce it to judgment in a Sster state. Annot., 72 A.L.R.2d 1257 (1960),
citing, Hoffman v. Hart, 309 SW.2d 709 (Mo.App.1958).

The procedures stated in proposed Rules 3 and 4 are derived from the Foreign Judgments Act and the
proposed standards stated in the proposed Rule 5 are derived from federal and state common law. As
explained below, these rules do not create new or modify existing rights or sandards. Since tribal court
judgments are recognized and enforced by Arizona courts according to existing court rulesand caselaw
it is reasonable to conclude that this court may adopt these rules to provide a clearer and more efficient

method for such recognition and enforcement.

The Court has adopted rules that provide standards for adjudicating substantive rights in severd other
contexts. (See A.R.C.P. Rule 60 (b) (grounds for relief from judgment), A.R.C.P., Rule 65 (d) (grounds
forissuing atemporary restraining order), A.R.C.P., Rule32.1 (groundsfor granting post-convictionrelief),
A.RP.SA. Rule 3 (groundsfor bringing a specid action). The grounds contained in these rules restate
rather than create or modify case law rights like the grounds for recognizing triba court judgments
contained in Rule 5 of the proposed rules.

I mplementation of Current Law (Comment by Civil Practice Committee, State Bar of Arizona)
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The proposed rules are consstent with both state and federd law concerning recognition of tribal court
judgments. They do not affect the existing jurisdiction of tribal courts. They expresdy do not apply where
federa law requiresfull faith and credit such asin dependency, child custody, child support, and domestic
violence matters. These rules do not require greater recognition of judgments than that dictated by the
Arizona case law. The Forum found that Arizona case law leaves no doubt that the judgments of triba
courts of competent jurisdiction are to be recognized. All appellate cases on this issue have upheld or
required recognition of the tribal law or judgment at issue. Tracy v. Superior Court, 168 Ariz. 23, 810

P.2d 1030 (1991), Lynch v. Olsen, 92 Ariz. 354, 377 P.2d 199 (1962), Begay v. Miller, 70 Ariz. 380,

222 P.2d 624 (1950), Leon v. Numkena, 142 Ariz. 307, 689 P.2d 566 (App. 1984), Brown v. Babbitt
Ford, 117 Ariz. 192, 571 P.2d 689 (App. 1977). The proposed rules combine the eements of comity
and full faith and credit only in the sense that the proposed Rule 5 mandatory grounds for denying
recognition of ajudgment are the case law basesfor denying recognition of even ajudgment entitled to full
faith and credit while the proposed Rule 5 discretionary grounds for denying recognition are the case law
bases for denying recognition of ajudgement under the principle of comity. The proposed Rule 5isadso
consstent with the case law for recognition of tribal court judgments by federal courtsarticulated in Wilson
v. Marchington, 127 F.3d 805 (9™ Cir. 1997).

Validity of Tribal Court Orders (Comment by Civil Practice Committee, State Bar of Arizona)

The commenter criticizes the procedures contained in the proposed rulesasunfair to the subjectsof tribal
court judgments despite the fact that these are the same procedures provided for enforcement of foreign
judgmentsin date statutes. Tribal court orders should not be presumed less deserving of recognition than
judgments of the courts of Arizona or other states which may be entered by non-lawyer judges who are
subject to palitical influence dueto e ection or gppointment through politica processes. The proposed rules
presume the vdidity of triba judgments. This presumptionis rebuttable through a clear, efficient and fair
process. However, petitioners have no objection to setting a higher leve of procedurd fairness in these

rules that is more congstent with the Arizona Rules of Civil Procedure.

Applicability of Rulesof Procedureand Evidence (Comment by Civil Practice Committee, State Bar
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of Arizona)

The Arizona Rules of Civil Procedure and Rules of Evidence apply to al proceedings in superior court
including the proceedings governed by these rules except where they are inconsstent. Triba judgments
recognized under these ruleswould have the sameforce and effect as Arizonajudgments. Therefore, these
judgments would be subject to chalenge, asisany Arizonajudgment, under Rule 60 of the ArizonaRules
of Procedure and the associated case law. (See Miller v. Eloie Farms, Inc., 128 Ariz. 269, 625 P.2d 332
(App. 1980).

Reciprocity

The Forum discussed at length and rgjected a requirement that a triba court be governed by rules smilar
to these before the orders of that court will be recognized under these rules. The primary reason for this
positionisthat thisrequirement isnot consistent with current Arizonalaw. Asnoted above, Arizonacourts
have routinely recognized triba court orders in cases before them without regard to whether triba courts
have a policy or practice of recognizing state court orders. Presumably, a reciprocity requirement is not
part of Arizonacaselaw becauseitisapolitica rather than alega requirement that has no relevanceto the
issue of whether atriba court order isvalid and should be recognized. 1t is bad public policy because it
would have the effect of pendizing citizens who have the misfortune of having a dispute thet is subject to
the jurisdiction of atriba court which does not have such apolicy in place. Additionaly, the difficulties of
administering a reciprocity requirement may well remove most of the benefits these rules are designed to
provide. Asnoted inthe comment by atriba officid, some tribal governments, such the Navgo Nation
and the Colorado River Tribes, have aready adopted |aws concerning recognition of state court judgments
to meet the same needs described above. Such reciprocd action can be effectively encouraged but not

coerced by adoption of these rules.

Response to Commenters Recommended Changesin Proposed Rules
Policy Statement (Suggested by DNA People' s Lega Services)
Arizona court rules do not typicaly include policy statements. If needed such information may be placed

in a comment to the rule. The recommended North Dakota policy statement concerning a tribe's
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equivaency to a foreign nation is not consstent with Arizona case law. Any needed clarifying policy

gatements would be mogt effective in comments to particular rules.

I napplicability to Criminal Judgments (Suggested by Maricopa County Attorney)
The Forum agrees that the proposed rules should be clarified to apply excusively to recognition of tribal
court cavil judgments. This could be accomplished by adding “civil” before *judgments’ in thetitteand in

Rule 1, asfollows.

RULESOFPROCEDUREFORRECOGNITIONOFTRIBAL COURT CIVIL JUDGMENTS
Rule 1. Applicability
These rules shdl govern the procedures for recognition and enforcement by the superior
court of the State of Arizonaof tribal court civil judgments of any federaly recognized Indian tribe.
Notice of Response Period (Suggested by Brad Jolly)
The Forum agrees that the notice of filing of the triba court judgment required to be sent to the judgment
debtor should include notice of the response period. The Forum recommends that a sentence be added to
the end of Rule 3(b) as stated below.

Service Concerns (Raised by the Civil Practice and Procedure Committee, State Bar of Arizona)

Proposed Rule 3(b) was modeled after and tracks the procedure in the Uniform Enforcement of Foreign
Judgments Act at A.R.S. 812-1703(B). However, the Forum does not oppose a modification of Rule
3(b) to require that notice of the filing be mailed to the Responding party by certified mall, return receipt
requested, or served through personal service. The Forum aso agrees that Rule 3(b) should specify that
service of the notice be made on the Attorney Generd’s Office when the State or any of its officers,

employeses, etc. are the Responding party. Rule 3(b), as revised would read:

(b) Noticeof Filing. Promptly upon thefiling of thetriba judgment and the affidavit, theenforcing
party shdl serve the notice of the filing, pursuant to Rule 4.1(h), Arizona Rules of Civil Procedure
or mall by certified mail, returnrecel pt requested, the notice of thefiling of thetribal judgment and
acopy of the tribal judgment to the Responding party at the address given and shdl file proof of
mailing with the derk. The notice shdl include the name and address of the enforcing party and
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the enforcing party’ s atorney, if any, in this Sate.

If the Responding party is the State of Arizona, or any of its officers, employees, departments,
agencies, boards or commissons, the notice of thefiling shal be mailed to the Attorney Generd’s
Office. The notice of filing shall include the text of Rules 4 and 5(a) and (b).

Response Period Concerns (Raised by the Civil Practice and Procedure Committee, State Bar of
Arizona)

Agan, Proposed Rule 4 was modeled after the procedure in the Uniform Enforcement of Foreign
Judgments Act at A.R.S. 812-1703(B) and §12-1704(C). However, the Forum does not oppose a
modification of Rule 4 to require aresponse to be filed within 20 days of receipt of the notice or 25 days

of mailing of the notice. Rule 4, asrevised, would reed:

Any objection to the enforcement of atribal judgment shall be filed within twenty (20) days of
sarvice or of receipt of the mailing of the natice of filing the order or within twenty-five (25) days
of the mailing, whichever last occurs.

Period for Reply and Hearing (Suggested by DNA People’'s Lega Services)
Rule 4 provides the judge flexibility to determine the need as well as the timing of replies and hearings
consdering the merits of the objection. An evidentiary hearing may be unnecessary depending upon the

nature of the objection. Expresstime limits should not be needed.

Res Judicata Effect of Tribal Court Judgment (Suggested by DNA People' s Legd Services)

The amendments suggested would clarify that tribal court findings of fact concerning subject matter
jurisdiction would have res judicata effect and that the state court could only decline to enforce the
judgment if it found, asametter of law, that thetribal court lacked subject matter jurisdiction. Resjudicata
limitations on a party who has had a full and fair opportunity to litigate an issue apply to triba court
adjudications under Arizonalaw without adding languageto therule. Thiscould be clarified by adding the
following comment to proposed Rule 5(a):

Triba court findings of fact concerning jurisdiction following afull and fair opportunity to be heard
have resjudicata effect in state court proceedings. (See Leon v. Numkena, 142 Ariz. 307, 689
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P.2d 566 (Ct.App. 1984) See aso_Loftsv. Superior Court, 140 Ariz. 407, 410, 682 P.2d 412,
415 (1984) and Firedoor Corp. of America v. Tibshraeny Bros. Condruction, Inc., 126 Ariz.
392, 616 P.2d 67 (App.1980).

Change Considerationto* DueProcess’ (Suggested by Civil Practiceand Procedure Committee, State
Bar of Arizona)

The Forum does not oppose a modification substituting * due process’ for “notice or an opportunity to be
heard’ in Rule 5(c)(2). Theintent of thislanguage wasto indicate, as specificaly as possble, the minimum
requirement of fair procedure. However, the term “due process’ includes other eements of fundamentd
farnessthat may beraised. That termisflexible enough to dlow recognition eveniif atriba court judgment
is not obtained by the same process as appliesin state court. Rule 5(c)(2), as revised, would read:

(c) Mandatory Consider ationsFollowing Objection. A triba judgment shal not berecognized
and enforced if the objecting party demongtrates to the court at least one of the following:

2. The defendant was not a‘fordéd due process of law.

The Forum recommendsthat the following pargphrase of discussion of thisissuein Wilsonv. Marchington,

127 F.3d at 811, be added as a comment to proposed Rule 5(c)(2) to clarify this basis for denying

recognition:

The due process requirement stated in this rule does not require that a tribe utilize judicial
proceduresidentical to those used in state courts. Triba law notionsare not per se disharmonious
with due process by reason of their divergence from the Arizonarules or common-law notions of
procedure. State courts must be careful to respect triba jurisprudence aong with the specia
customs and practicd limitationsof tribal court syssems. Extending recognition totriba judgments
under these rulesis not an invitation for state courts to exercise unnecessary judicid paterndism
in derogation of tribal sdf-governance. Instead, triba court proceedings must afford the parties
the basic tenets of due process.

M ake Fraud Consderation Mandatory - The Forum concluded that this consideration should remain
discretionary. This is consstent with the Restatement (Third) of Foreign Relaions Laws of the United
States (1986) cited in Wilson and, consequently, will promote the consstent development of the law by

Arizonaand federa courts. Fraud can be consdered in determining whether the subject of the judgment

was afforded due process.
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Make All Discretionary Considerations Mandatory (Suggested by DNA People’'s Lega Services)
The congderations as dtated in Rule 5 are most consistent with Arizona case law. Rule 5(a) requires that
an order not be enforced based upon considerations that would prevent enforcement of even ajudgment
entitled to full faith and credit. Rule 5(b), on the other hand, contains discretionary considerations which
are reasons for regecting a judgment on the basis of comity. As noted above, this is congstent with the
Regtatement cited in Wilson and, consequently, will promote the consistent development of the law by

Arizonaand federd courts.

Effect of Public Policy Consider ationson Judgments Based upon Tribal Customary L aw (Raised
by Fort McDowell Mojave-Apache Indian Community)

The Forum agreesthat triba court judgments should not berg ected just becausethey are based upon tribal
customary law. Recognition should be declined only if the gpplication of the customary law violated some
important public policy such as conduct that would be illegd under Arizona law or if the gpplication of
customary law would shock the conscience. This issue was address by this Court with respect to

recognition of aMexican judgment in Veytiav. Alvarez, 30 Ariz. 316, 247 P. 117 (1926) as follows:

It may be that the ties of comity among the states are or ought to be stronger than those between
nations (see, however, Buckner v. Finley, supra) but nonewill argue that we should indulge aspirit
of captiousness againgt our neighboring republic. With it and its people our government and our
people are in constant governmenta and commercia contact. Citizens of the one country own
property and transact business in the other, and the course of trade is growing. It should be
encouraged and fogtered for our mutua welfare. Of those Mexicans with whom we make vdid
contracts in this country we expect faithful performance or the right to secure redress through
Mexican courts. Adverse decisions on grounds of policy will breed suspicion or discrimination
agang us. We should be careful not to give less than we expect to receive. Elusve notions of
public palicy, anunruly horse a best (Hogston v. Bell, 185 Ind. 536, 112 N. E. 883), should not
be an obstacleto just clams. If we are bound to hear one plead hisown wrong asadefenseto just
clams, let usat least ingst that our judicid consciences are redlly shocked.

State courts should have no lessregard for thejudgments of self-governing Indian Tribesand nationswithin

Arizona whose members and resdents are citizens of thisstate. Accordingly, the Forum recommendsthe

following comment to proposed Rule 5(d)(4):

Denid of recognition of atriba court judgment on the basis of public policy should be disfavored
due to its subjective nature and the potentid for this exception to completey undermine the
principle of comity. Recognition of a triba judgment should not be held contrary to the public
policy unless recognition of the judgment would shock the conscience.
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The Forum has made every effort to respond to and address the comments filed in this matter and for the

reasons stated seeks adoption of the proposed rules with the recommended changes and comments.

Respectfully submitted this 6" day of August, 1999.

Michael C. Nelson
Chairman, Arizona State, Triba
and Federal Court Forum
Origina and 6 copies
hand-ddlivered this 19th
day of August, 1999 to:

Arizona Supreme Court

Clerk’s Office

1501 W. Washington Street, Suite 402
Phoenix, AZ 85007-3327

Rachd McFarland

-10-




