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L. Introduction

The Ad Hoe Commmties on Rules of Evidence by its staff, the Honorable Mark Armstrong,
has filed R-10-0033; a petition to the Arizona Supreme Courl to amend the Arnzona Rules of
Evidence to conform o the proposed restyled Federal Rules of Evidence, Throughout the Petition
and the accompenying Appendix A, the reader 15 assured that “[t]he federal restvling is intended o
update the language of the rules and make them more easily understood. No substantive changes are
intended by the restvling...” Petiion, p. 2. This assurance appears in nearly every comment
following the proposed rule changes, as well as the addition that “[t]here 15 no intent in the restyling
1o change any result in any ruling on evidence admissibilitv,” Appendix A.  However, in Several

very important circumstances——outlined in more detal within this: comment—these assurances are

ssimply false, While many of the proposed rule changes are merely stvlistic, others are incredibly

substantive in nature and could severely hinder the administration of justice in Arizona. Maosl
notably, the proposed changes to Rule BOT(d)(1)A), which would make any prior inconsisient
statement nol made under oath inadmissible, 15 a fundamental substantive change which ignores
decades of criminal law jurisprudence in Arzona. Amendimg Rule 801{d) | KA} in such a manner
would seriously underming the prosecution of domestic vielence and gang-related cases in which
victims often recant their statements to police. This is but one example of a substantive change
hidden m a document wivich purports to contain only stylistic changes, as detailed further herein.

In addition 10 making unnecessary and detrimental substantive changes, some of the
proposed tules contradict the stated purpose of mirroring the federal rules, as they contain & jumble
of Arnzona and federal language. For example, the Committee ignored the federal language in
Rules 1084d) and 408, even though such changes would have been innocuous; vet the Commitiee

chose to adopt the federal language verbatim in Rules 201(f). 405(b), 410a)2), and BO1{d) 1) A),
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lo name a few-—changes that may lead to major changes in how cases are handled in Anzona

Another stated purpose of the Petiion 15 10 make the rules more sasily understond.  Yel

i some of the proposed changes. such as 1o Rule 410, simply add confusion to an area of the law that
| Iscurrently very clear,

Arizona is not the feders] system. The criminal cases ried in state couns differ dramatically
Irom those trned in federal courts. Federal precedent and procedural rules also differ, While the
Maricopa County Altomey’s Office suppons the effort to clarify the Arizona Rules of Evidence
where they are unclear, merely restyling rules for the sake of consistency with the federa] system. as
the Petition proposes here, amounts here to shortsighted tinkering that will have an immediate and
detrtmental mmpact on the prosecution of cases throughout Arizona. For these reasons, the
Maricopa County Attomey’s Office opposes the following proposed changes, listed in the order in
which they appear in the Petition
Il. Specific Responses 1o Proposed Rule Changes

A. Proposed Amendment to Rule 201(0), Arizona Rules of Evidence

The proposed change (o Rule 201(f) would alter the manner in which juries are instructed
rmgal‘ding judicially noticed evidénce, Under the current Arizona language, juries are instructed 1o
accept any judicially noticed fact as conclusive. The proposed fanguage would instruct jurors that
thev may or may not agcept the judicially noticed fagt as conclusive.

While the propesed change is wuly nothing more than restviing from the: standpoint of

federal practice, it would constilute a reversal of Arizona practice. Judicial notice is tuken of known

formaten 1o avoid the time and expense of presenting evidence regarding that information. 1 the

Jury will now be mstructed that it can disregard the judicially noticed information, the presenting
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| party 15 much mare likely to present additional evidence 4o that the jury has independent proof of

whiat shouwld be a simple fact. Such a requirament 1s unnecessary and potentially wasteful,

B. Proposed Amendment to Rule 405{h}, Arizona Rules of Evidence

The proposed change to Rule 405(bh) would delete the reference to Rule 404(¢), which deals
with other act evidence m the prosecution of sex offenses. Despite the assurances in the Peotition
and Appendix that changes are stylistic only, this proposed change could easily be interpreted as
deleting the exception i Rule 405(b) that allows the introduction of evidence of specific instanees
of conduct that fall under 404(c), resulting in probative evidence being excluded in the prosecution

of sex erimes.  While character evidence is admissible if it falls under Rule 404, the scope of what

(specific evidence may be admitted and the method by which such evidence 15 admitted are

controlled by Rule 405,

Such other act evidence is extremely probaiive in the proscoution of sex crimes.  Evidence
ol specific acts admiied under Rule 404(c) is used io show that the defendan| possesses a character
trant that gives rise o an gherrant sexual propensity to commit the sex ofTense alleged. 11 the trier of
fact 1s limited 1o hearing only that a defendant molested someone in the past, withoul hearing the
details of the molesl, this wounld offer little msight inte whether the defendant actually hag a
character trait that gives rise 1o an aberrant sexual propensity, For instance, it is much easier 1o
show that a defendant has a character trait, such as an attraction 1o children, if the trier of fact hears
that all victims were children, that the acts perpotrated on them were all done in a similar manner,
and that the defendant provided the same explanation in every incident.

The Comment to Rule 404{c) states that Rule 204d{e¢) is:

[I]nended to codify and supply an analvlical framework for the application of the

rule created by case law in State v. Treadaway, 116 Ariz. 163, 568 P.2d 1061 (1977),
and State v. McFarhin, 110 Anz. 225, 517 P.2d 87 (1973). The mle announced in
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Treadaway and McFarlin and here codified 15 an exception to the common-law rule
forbidding the use of evidence of other acts for the purpose of showing character or
propensity ., .

While the Maricopa County Aftorney’s Office understands the desire to have the Anzona

Rules of Evidence [pllow the Federal Rules of Evidence, o potentially significant change should not

be made at the expense of well-established Anzona case law regarding the admissibility of other act

evidence in sex erimes prosecutions. The proposed change to Rule 405 could result in probative
‘evidence being excluded in sexual misconduct cases, thus frustrating this Court’s precedent in cases
such as State v, Treadaway, 116 Ariz, 163, 568 P.2d 1061 (1977), Starev. MeFarlin, 110 Ariz. 225, r
317 P2d BT (1973) and State v, Varelo, 178 Ariz. 319, 873 P.2d 657 (App. 1993), which
acknowledged the impontance of evidence of other specific acts of sexval misconduct. By deleting
the reference (o Rule 404(c), this proposed amendment could have an umintended but disastrous
cHect an the ability to effecuvely prosecute these crimes.
C. Proposed Amendment to Rule 410, Arizona Rules of Evidence

Rule 410 is essentially the criminal law counerpart to Rule 408, which provides that any

pleas of guilty, including nolo contendere or no contest, even if subsequently withdrawn, are not ]
admissibie in anv civil, cniminal or administrative proceeding. The prohibition of use extends o |
any statements made m comnection with the guilty plea.

The proposed amendment to Rule 410 would delete the phrase “no contest™ and vse only the
Latin phrase “nolo contendere™ The reason given for the change is to “conform™ to its federal
caunterpart in order to make stvle and terminology consistent throughout the rules, The effec of
this deletion, however, would be 1o create confusion and inconsistency, not elarity. The Marncopa
County Atlomey's Office opposes this proposal. At present, the phrase “no contest™ 15 frequently

used elsewhere in the rules, statutes and in the Anzona Constitution.  For example, A.R.S. Const
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|
At 6.1°% 3, ARS, §5-395, ARS, §10-B51, AR.S. § 10-3851, A RS §12-693, ARS. & 13607,

all contain the “no contest™ not the “nolo contendere™ wording.  Moercover, the deletion of “no
contest” would create inconsistency and confusion with A R.S. § 13-807 and Rule 174, Arizona
Ruies of Crminal Procedure, which specifically reference “no contest™ pleas: 17 Rule 410 was io be
changed and the reference to “no contest” omitted, many other statutes, rules and other references
would also need w be changed. The Maricopa County Attomey’s Office is concemed about this
change for the reason that it does not appear to achieve the stated goal of “making the rules more
easily undersiood.” We believe that this change in the Rule is unnecessary and would create
confusion and mconsistency.

D. Proposed Amendment (o Rule 609a), Arizona Rules of Evidence

The proposed changes to Rule 609 constitwte another example of unnecessary tinkering with
the Arizona Rules of Evidence. The Petition does not propose o adopt the federal rule outright.
Instead. it picks pans of the federal rule’s language and reorganizes the rule completcly. While the
increased clarity offered as o reason for the proposed amendment and 1s a laudable goal, the
proposed changes to Rule 609 will only add confusion and uncertainty 1 a rule that is already
castly understood.

For example, the Petition secks to modify Rule 609 to divide witnesses into two ¢lasses —
those who are witnesses ina civil or erimingl ¢ase and those who are testifying criminal defendanes,
While this distinction 15 reflected in the federal rules, the reason for that disunction has no
applicability 10 Arizona. In 1990, the federal rules were modified 1o address 4 specific case that had
held that there was no requirement to conduct a Rule 403 analysis when deciding the admissibility
of prior convictions for any witness other than s criminal defendant. See Green v, Bock Letunidry

Machine Co., 490 US. 504 (1989). The federal rule was then amended to specify that Rule 403
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applied 1o the admissibility of priors for both types of witnesses, This history caused the sCparate
treatment of witnesses,

The language and interpretation of Arizona Rule 609, however, even in 1990, already
clearly required couns o conduet a Rule 403 type analysis when determining the admissibility of
prior convictions for impeachment.  The proposed change to the Arizona Rule is therefore
completely unnecessary and will likely cause more confusion than claritv. In the proposed change,
the first section deals with witnesses whio are not criminal defendants and i1 requires the admission
af felony convictions “subject to Rule 403.” Petition, Appendix A, Rulz 609(a)(1 HA). Subsection
B deals with eriminal defendants and it requires admission of the prior conviction “if the probative
value of the evidence oulweighs its prejudicial effect to that defendant.” Petition, Appendix A, Rule
BUSa) ] B Nothing m the Petition or accompanying Appendix provides any reason why Rule
403 1s just referenced in the first subjection but specifically described in the second. This disparate
treatment is likely 1o lead to confusion as courls struggle to discern whether they are expected to
conduct a different analysis depending on who the witness is. This confusion 15 caused by picking
bits of language from the federnl rule that was added to fix problems that Arieona never had,
_:ind&-::l:l, Anzong Rule 609 clearly states that the pnor conviction is only admissible *if the court
determines that the probative value of admitting this evidence outweighs its prejudicial effect. . "
Are. R, Evid, 609a).

Anzona’s curren! rule is clear and straightforward — it requires the same balancing test for
all witnesses in all types of cases. Arizona Rule 609 has never Had the confusion that the federal
rule was atiempting to ¢larify, Indeed, the federal rule was modified 10 work more like the Arzona
Rule and now the petition secks to take some operative language from the federal rule and put 11

Hnto the Arizona Rule on the basis that this will somehow add clarity, Quite simply, the proposed
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changes t Rule 609 are solutions in search of a problem.

Additionally, the Petition does not provide any speeific justification for further qualifving
the types of non-felony convictions that can be used as impeachment. The current language in Rule
B60Y simply states any conviction that “involved dishonesty or false statement. ..” is admissible. The
proposed amendment adds “if the court can readily determine thal establishing the elements of the
crime required proving - or the wilness’s admitting — a dishonest sct or false statement.” Petition,
Appendix A, Rule 605(a)2). Although this language i1s similar 1o language in the federal rule;
again, there 15 no explanation for why the Arizona Rule needs to have this languape added
Furthermere, the federal rule has a Iengthy comment that helps explain how this additional languape
should be applied in practice, which includes instruction that “a proponent may offer information
such as an indiciment, & statement of admitted facts, or jury instructions to show that the fact finder
had lo find, or the defendant had 1o admit, an act of dishonesty or false statement in order for the
witness 10 have been convicled” Advisory Commines Notes o Federal Rule 609, 2006

Amendments. No such comment or explanation would accompany the change to Arizona Rule 609,

| Thus, the language would be amended o conform to similar langunge in the federal rule but withou

the guidance the federal rules provide. This proposed change will add more confusion than clarity
Arizona’s current rule is clear and the Maricopn County Attormey’s Office asks that this Court leave
1l as currently wniten.

E. Proposed Amendments to Rules 701 and 702, Arizonz Rules of Evidence

The Maricopa County Attorney’s Office does not support changes to Arizona Rule 702 (and
the corresponding changes o Rule 701) 1o conform to the Federal Rules of Evidence. The existing
rules in conjunction with the test for the admissibility of novel scientific expert evidence based

upon Frye v, United Sraves, 293 F. 1013 (D.C. Cir. 1923) have served Arizona well for many vears,
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A change m the language of the rules to conform to the federal versions and corresponding switch
1o the admissibility tests set forth in Dawberr and 1ts progeny offer mare uncertainty than benafit

The Ad Hoc Commitiee on Arizona Rules of Evidence was divided on whether to retain the
current version of Rule 702 of the Arizona Rules of Evidence or adopt Federal Rule of Evidence
7UZ, The Petition therefore provides three options for the Court’s consideration;

Three Commitiee members favored retaining the cwrent Arnizona rule, citing
| considerations ol predictability and the right to a jury trial, and opining that the current
rule is not broken. Three Committee members favored adopting the federal rule, citing
considerations of uniformity and the interest in ensuring that unreliable evidence is
sereened, particubarly in criminal cases. The remaming two Committee members
suggested a hybrid proposal recommended by Professor Thomas Mauet of the Jsmes E,
Rogers College of Law, Under this approach, the last prong of the federal rule (“the
experl has reliably apphed the principles and methods to the facts of the caze™) would
nol be included under the assumption that this issue should generally be 1fi to the fact-
finder,

Petition at 11.

The current version of Arizona Rule 702 ({Testimony by Experts) provides: “If scientific,
technical, or other specialized knowledge will assist the trier of fact to understand the evidenee ar (o
determine o fact in issue, a wimess gualified as an expert hy knowledge, skill, experience, traning,
or education, may lestify thereto m the form of an opinion or otherwise.” Option A of the Petition
waotld retain this languige,

Orption B the Petition would réad as follows:

Rule 702, Testimony by Expert Witnesses

A witness who is gualified as an expent by knowledge, skill, experience, training, or
education may testify in the form of an opinion or otherwise if:

(@) the expert’s scientific, technical, or other specialized knowledge will help the trier of
fact 10 understand the evidence ot to delermine a fact in issue: (b) the testimony is based
ot sullicient facts or data; (¢) the testimony is the product of reliable principles and

melhods: and (d) the exper has reliably applied the principles and methods 1o the facts
of the case,
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Comment 10 200 2 Amendment

The 2012 amendment of Rule 702 adopts Federal Rule of Evidence 702, as restyled
The amendment is not intended to limit the right 1o jury trial, nor to permit & challenge
to the lestimony of every expert, nor to preclude the testimony of cxperience-based
experts, nor o prohibit testimony based on competing methodologies within a field of
expertise. The amendment s mtended to limit the use, but ncrease the unlity and
reliabality, of pany-initiated opinion testimony beanng on scientific and technical
sues, However, the rejection of expent testimony should be the exception rather than
the mule. And, the trial court’s galekeeping function is-not intended 1o scrve as a
replacement for the adversary system. Cross-examination, prescntation of cobtrary
evidence, and careful instruction on the burden of proof are the traditional and
appropriate means of attacking shaky bul admissible evidence.

The preceding comment has been derived from the Notes to Federal Rule of Evidence
7{12, The Court also incorporates by reference the renaining Notes 1o the federal rule.
Option © of the Petition would not include the subpart {d} of Option B.

There are presently two primary standards for the admissibility of expert opinion testimony
in the United States, One is based on Frve v, Uired Stares, 293 F, 1013 (D.C.Cie. 1923, and the
other 15 premised on Duubers v, Merrel! Dow Pharmaceuricals, Inc., 509 U8, 579 (1993) ecither
alone; or as supplemented by subsequent cases. Under the Frwe test, tral judges are charged with

determiming whether a scientific prnciple has "gained general acceptance”™ in the relevant scientific
P 2 P

community such that an expert. whose testimony is based on thai principle, may be regarded as

| sufficiently reliable to be permitted to testify. Frve, 293 F. at 1014, Arizona adopred the Fryve test of

“general acceptance” m 1962, See Srare v. Faldes, 91 Ariz. 274, 371 P.2d 894 (1962). Since (hat
date, Anizona has used the Frye standard as the prevailing standard convermmy the admission of
seientific/expert testimony and opinions,

Even when Arzona adopted 1ts version of the Rules of Evidence in 1977, Arizong courts
continued to consistently apply Fryve. In Anizond, Froe has usually been applied to cases involving

the results of physical seientific tests. State v, Bible, 175 Ariz, 549, 576-82, 858 P.2d 1152, 1179-85

10
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{1993) (DNA evidence); Stare v. Velasco, 165 Ariz. 480, 486-87, 700 P2d 21, 827-28 (1990) |

{stlica gel blood alcolwol test.) In a variety of other situations, Frye has been found inapphicable, See

e.g State v. Roscoe, 145 Anz. 212, 219, 700 P.2d 1312, 1319 (1984) (dog tracking); Stare v,

| Varele, 178 Ariz. 319, 325-26, 873 P.2d 657, 663-64 (App. 1993) {general characteristics of chuld

sexual abuse victims),

In 1993, the Linned States Supreme Court was faced with interpreting Rule 702 of the
Federal Rules of Evidence in Dawberr v. Merrell Dow Pharmaceuticals, tne, 509 US. 5749 (1993},
The Court noted that Frve preceded the adoption of the Federal Rules of Evidence and concluded
that Rule 702 of the Federal Rules of Evidence actually liberalized the use and admission of opinion
evidence, The Court then crafted the Daubert standard, by interpreting Rule 702 to have an implied
reliability screen that would permit a rial judge 1o determine the reliability of a qualified expert's
testimany. In Dewbert, the Court charged tria] judges with the responsibility of acting as
garekeepers 1o exclude unrelishle expert testimony.

Dawhert set forth 4 non-exclusive checklist for trial cournts 1o use in assessing the reliability
of scientific expert testimony: (1)} whether the expert’s technique or theory can be or has been

tested -—that is, whether the cxpert's theory can be challenged in some objective sense, or whether it

15 instead simply @ subjective, conclusory approach that cannol reasonably be ussessed for

reliability; (2) whether the technigue or theory has been subject (o peer review and publication; (3)

the known or potential rate of error of the technique or theory when applied; (4) the existence and

i mamtenance of standards and controls; and {5) whether the technigue or theory has heen generally

accepled i the sclenttlic community, 509 LS. at 592-94.
But Dawbert was really just the beginning. The next two cases in the Daubert trilogy

expuanded the court’s reliatality inguiry and made the Dauberr test far broader than Frve, In General

11
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Electric Co. v Joimer, 522 U8, 136, 151-52 (1997), the Supreme Court held that abuse of
discretion was the proper standard by which to review a (rial court’s decision to admit or exclude
scientific evidence. In addition, although Dawbert had stated that the trial court was not to focus on
an expert’s conclusions in determining reliability and admissibility, Jotner made 1t clear that & trial
count could actually serutinize the expert's reasoning process (conclusions) as well as the expert’s
methodology, Dauberr and s progeny have put judges i the role of actually evalusting the
methods and conelusions of scientists to delermine if such expert testimony should be presented 10
the jury.

In the therd decision of the Daubert trilogy, Kumho Tive Co. v, Carmichael, 526 US. 137
(1999), the Count held that the Danbers test applied to all Rule 702 experts and not just scientific
experts. This was & sygnuficant expansion of both the Frve and Dawberr decisions, which had been
limited t0 experts who hased their opinions on sciemtific techniques, tests and experiments. The
Foderal Rules of Evidence were amended in 2000 to reflect the holdings of the Daubert trilogy and
1o add the following factors to Rule 702: (a) the expert™s scientific. technical, or other specialized
knowledge will help the trier of fact to understand the evidence or 1o determine a fact in issue: (h)
the testimony 15 based on sullicient facts or data; (¢) the testimony is the product of reliable
principles and methods; and (d) the expert has reliahly applied the principles sand methods to the
facts of the case:

As can be seen from the foregoing, what is known as the “Dawbert test” used in federal
couris actuully imcorporates the holdings of three different Supreme Court decisions. Not every state
thiat has adopied the holding of the Daubert case has adopted the holding of all three cases in the
trilogy. Only nine of the Dauberr states have either explicitly or implicitly adopied all of the

hoidings of the trilogy: six states have adopted the reasomng and holdings of both Dauberr and

12
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Kumfro Tire, bul have not adopted Joiner.

Thus, labeling a state a8 & “Daubert " state does not reveal whether the state has adopted all
of the holdings of the cases in the Dawbert trilogy, whether the Daubers test is applied to experts’
repsoming processes and conclusions (Jetner) or just their methodology (Duubert) 16 scientific
experts only (Daubert and Frye) or o all experts (Kumho) and it alse does not reveal whether the
standard of appellate review is for abuse of discrétion (Joimer) or the de novo standard required in
most Fryw jurisdictions. David . Bemnstein and Jeffrey D. Jackson, The Dauber Trifomy in the
Srates. 44 Junmetrncs J. 351, 356-57 (Spring 2004). To the extent thal these jurisdictons do not
embrace the complete Daubert trilogy, they also do not conform 1o the current form and
interpretation of Federal Rule 702

While the Daubert control of the states may have been overstated, the remaining influence
of the Frye standard throughout the nation has been understated. While 17 “Frpe™ states still
represents a substantial minonty of the jurisdictions, that number includss jurisdictions such as
California, Florida, Ulinois, New York, Pennsylvania, and Washington. Since these jurisdictions are
among the most populaied and litigious states, even today Frie is stll the goveming law at mosi
state tnals, Professor Edward J, Imwinkelreid, Experr Testimeny Trends i State Practice and the
Uniform Rules of Evidence, American Law Institute (2008)

It has been 18 years simce Dauberr was decided by the United States Supreme Court. In that

time, in case afler case, the Arizona Supreme Court has declined to Jettison Fryve and replace it with

s Daubery, State v. Bible, 175 Ariz. 349, 858 P.2d (1993); Sware v. Johmson, 186 Ariz. 329, 331, 022

P.2d 294, 296 (1996} Logerguist v, McVey, 196 Ariz. 470, 473, 1 P.3d 113, 125 {2000). Az the

1 . : Ty
[n Arizena, under frve, appellate couns conduct a de nove Teview 1o determine whetler 3 sclentific principle osed 25 @ |

| basis for expert Estmony iz generilly accepred m the relevant scientific commmnety. Shane v dolcoy, 186 A 130

334,922 P 2d 294, 299 1995},

13
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Logerguist Court noted when rejecting the Dawbery standard, “nothing in the comments of this
Court or 1ts commuttees indicated that a rebability standard was contemplated by our adoption of
Ariz R.Evid. 702" Logerguis, at 483, 1 P3d at 128, The Coun further found that hased an the
Rule’s text and on case law decided after the adoption of Rule 702, it could not now “discover such
a standard implicit in the language of the mle™ fd. Similarly, in Bible, supra, the Arizona Supreme
I'D.:nuﬂ noted that Dawbert was a departure from Rule 702 as it has besn interpreted by Arizona
couns. Bibfe at 580, 858 P.2d w1 1183,

Another conflict identified by the Arizona Supreme Court between the Danbert trilogy and
the Anzona Rules of Evidence refated 1o the type of testimony 1o which each applics. Our rules of
evidence use the Fryve test, which only applies to novel scientific principles. Logerguiss, af 485-86,

I P3dar 128-2% Unlike Fryve, however, the Duuberr line of cases is not so limited. They apply to
all cases invelving expert testimony. Logerquis, at 486, | P.3d at 130; Kumhe Tire v. Carmichael,
326 U8, 137 {1999),

As discussed above, Frie has been found inapplicable to many types of expert testimony in

13

14

15

16

17

18

19

20

!Arizona These types of evidence do not fit neatly into the reliability evaluation criteria of the

| Dawbery/Kumho Tire box. For mstance, the Anzona Suprerre Court hias determined that child abuse

is un appropriate topic for the intreduction of expert testimony. Logergudst v. McVey, 196 Ariz, 470
1 P.3d 113 (2000); Seate v. Lindsev, 149 Ariz. 472, 720 P.2d 73 (1086} Staie v. Curry, |87 Ariz
023, 931 P.2d 1133 (App. 1996). Yel, the areu of child sexual abuse characteristios cannot be tested
to show the demonstrable error rates and testing results that areas such as DNA analvsis or was
chromatography may show. One of the reasons for that difference 15 the limitations of scientific
study that are ethically permissible in this area. Tt is not ethical or legal 1 establish a control group

of children, sexually abuse them, and then observe and study the children afterwards 1o see how

21
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|| large part illusory. Even many of the federal decisions are conflieting, Amending Rule 702 1o

they behave,
When the Anzona Supreme Court rejected Ouubert, it also specifically pointed om that
Daubert’s gatekeeper role would allow judges to improperly “encroach on the province and
mdependence of the jury™ in vielation of Anzona constitutional guarantees. Logerguist, 196 Anz.
at4u0, 1 P3dat 133.
Qur constitution preserves the “right to have the jury pass upon questions of fact by
determining the credibility of withesses and the welght of conflicting evidence,”
Burton v. Valentine, 60 Anz. 518, 529, 141 P.2d 847, 851 (1942). The framers’ intent
does not contemplate giving judges the power to determine reliability and credibility of
4 qualified expert as a prerequisile o submission of the expert’s conclusions to a jury
for its determination of the weight to be given to the testiniony.

fol pt 487, 1 P3d at 130,

After noting that Anz. Const. Ar. 6, § 27 prohibits judges from instructing juries with
respect 1o “madlers of fact” and from commenting on the evidence, the Logerguist Court further
stated:

It would be strange that a judge forbidden 10 comment on the reliability or credibility of
testimony would be empowered 1o preclude the jury from hearing the testimony at all
because the judge believes it 1o be unreliable or not worthy of belief.  Reduction or
obliteration of the jury lunction may be seen by some as the ultimate tort reform, but it
18 one protibited by our organic Jaw,

The current version:of Rule 702 and the Frye test have served Arizona well for many vears.
Logerguisi pointed out the mulliple downsides of Dawbert and its progeny more than fen vears ago

and those criticisms are still sound. The prediction that Arizona will be left behind in the dust by a

| nation of Dawbert slates has been built on claims of consistency between state standards that are in |

adopt the Dawbers rilogy will result in time-consuming and costly litigation marked by repelitive

| Danebers mini-trials and aftempts to reconeile and apply the conflicting Federal decisions applving
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| Dawbert and 1ts progeny. As if our judges do not have enough to do with their already spiraling
|caselonds and overcrowded dockets, they must now study all manner of scientific disciplings prior
to trials. And noi just a cursory sindy — the judges must leamn enough to determine not only |{ the
experts’ methods are valid, but also if their conclusions are sound.

Cases have been. and can be, effectively handied with the rules présently available to the
courts without amending Rule 702, Given the fact that judges have a great deal of authority under
Rules 104(a), 103, 702 and 403 o preclude evidence from ungualified witnesses, to limit the use of
evidence, and to exclude evidence that is more prejudicial than helpful belies the need for change.
The Maricopa County Attorney's Office urges maintaining the status gquo in Anizona for the
| admassibility of expert wimess testimony and evidence.

F. Proposed Amendments to Rule BO1{d)(1HA) Arizona Rules of Evidence

The Petition seeks to amend Rule BOI(dMINA) “to require that a prier inconsistent
statement be made under penalty of perjury in order o be considered non-hearsay under this rule.”
There is no further discussion of the merits of the change contained i the petition

The concepts embodied in the current Rule were first discussed and adopted by the Arizons

Supreme Court in State v, Skinner, 110 Ariz. 135, 513 P.2d 880 (1973). In addressing issues similar |
to those taised by the Petition the Coun stated; I
.we believe that the better rule 15 1o allow the substantive use of such
statements, when properly admitied, and not hmit them for impeachment only. In
doung his we are persuaded by the futility of requiring that the tner of fact, be it

iudge or jury, consider such statements for the purpose of impeachment only and
ot for the truth of the facts stated.

L0 Az, al 142, 515 P.2d st 387,
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Conversely, the current federal rule was not adopied by the U. S, Supreme Cour. In fact, it
is the product of political compromise. See H. R. Conf. Rep. 93-1397 at p. 6. The federal rule was
enacted by Congress despite the fact the U, § Supreme Court proposed # rule that was similar 1o the
Anzona Rule: See Skinmer, 110 Ariz. ar 141, 515 P.2d at 886:

It is important to note that the proposed amendment to the Rule is not merely cosmetic, as
the Petinon mndicates, The change will have » profound impact on criminal trial practice in our
courts, Such # sea change in 2 rule of evidence deserves a much more thorough and thaughifil
discussion of the merits and impact of the praposed amendment, The pros and cons--whether the
change aids or inhibits the truth finding process, whether there will be an mpact to public safety,
whether costs (o litigants and/or the eourt will increase-—these questions should all be answered
before 28 years of jurisprudence are abaridoned.

In certain eriminal cases victims or witnesses tend o recant their original statements to
police, For instance, in gang related cases it is not upcommon for victims or witnesses to recant
 because of intimidation from the defendant™s gang. Similarly, im domestic violence cases victims

frequently recant—because they still fove the defendant, they fear retaliation, they depend on the

‘defendant lor financial support, they don’t wam to deprive their children of o father, and & number

of other reasons, This is also the case in many child sexual and physical abuse cases, In oll of these
cases, the proposed rule change creates & barrier to the truth finding process. 1t is also an
mmpediment e justice, as the trier of fact would not be allowed to consider aratably the most
accurate stalement of the witness—the statement made (o police immediately following the event.
I-'I.'.-'I.

I
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Many commentators have decried the language in the Federal Rule for these reasons.”

If the proposed rule change is made, costs to the criminal justice system would certamly
merease. State proseculorial apencies do not have the resources to have every witness deposed.
Prosecutors across the state would most likely obtain swom wimess statements in the most
convenient forum available to them-—the preliminary hearing. The incrense in preliminary hearinges
waouid not just lead to grealer costs for courts, prosecution agencies and criminal defenders, but it
would also grestly mconvenience victims and witnesses subpoenaed to testify at these proceedings.
I short, the crimanal justice system would become more costly and less efficient.

The alternanive, however—not preserving the statements of witnesses who are likely to
recant—would have an immediste and detrimental impact on public safety. Without the ability to
present the wilness's conlemporaneous staterments to the trier of facl, prosecutors would be less

likely 1o go to trial when the victim or witness is recanting, In those cases that did go to trial,

~ "Many baneters contimue to prevent the truth from being told o the courroom by anstilling fear in their victims
The legal system provides the coerced victim ample opporunity to prevent the introduction of reliable evidence. When
a wicum recants or falls o appear of tral, the victin's words or acuons combine with the beassay rule to exclude the
vienim's reluble out of count statements: [0 W, exclusion resulis in indgdeguaie or 3 lock of sibstanlive evidence with
which 1 prove the offense. Since the hearsay rule excludes reliable prior statements of the abose, vietim recontation and

{ no-show af trial results in fuilure 1o charge, dismissal, or acquittal in cases of domestic violence ™ Douglas E. Beloof &

Joel Shapiro, Let e Truth Be Told: Proposed Hearsay Exceptions to ddmir Domestie Vielence Victiny' Our of Conrt
Statements as Subsiaittve Evidence, 11 Colum J. Gender & L. 1, 3 (2002, *1 propose that (he solution to this
tmniecessary obstcle to domestic vinlence prosecutions and 1o this undeserved benefit fo the defendant 5 1o allow the
jiary 10 consider prior incansistent statements of a testifving witness as substantive evidence of the charped crime. Such
an smiiilmient 15 well-founded for numenmes reasons . corrent Federn] Rule of Bvidence 801 dji | HAS, which imposes
a requirernent thal the prior statement be made under cath, seems 1o contradict Crawford. In addition, the Crawfond

| Court recngmized thot cross-cxamination is the only constitutionally refevant reliabality deternunant, As & result, by

requinng an cath, Rule SO1dH1HA) tmposes a separate ond unnecessary reliability aspect, Additionally, allowing
substantive use of prior mEonsistent statements recognizes the mient bebind the rule as onpmally proposed: preventing
witness intimidation. in 1972, the Supreme Coun proposed allowing the substantive use of prior mconsistes suements
of wimesses who Jestified in court and were subject o cross-examination. Largely due 1o the impact of Watergale,
Congress rejected the Supreme Coun's rule. Restoring the Supreme Court's proposed rube is oven more refevant toda ¥ in
light of Crawfard's sew firnmations and the wimess ingmidaton that s Tompant in domestic vioknce cases”  Apdrew
King-Ries, dn Adrgumens for il fodent: Resiowiny Rule SO0 AT w0 Prarect Doinsic Vieloce Vicoag i u

| Pop-Crmwfirs! World, 27 Pace L. Rev, 199, 200 (2007},
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conviction would be less likely, as the trier of fact would be unable to consider compelling and
menmmating evidence.

For these reasons, the Maricopa County Aftorney sirongly opposes the proposed amendment
to Bule 801 {d ) 1A

G, Proposed Amendments to Rule 801(d)(2), Arizona Ruoles of Evidence

The Petition secks 1o amend Rule 801(d){(2) to include the final sentence of itz federal counterpan,

[ |
| which reads:

The contents of the siatement shall be considered but are not alone sufficient o
estabhish the declarant’s authority under subdivision (C), the agency or emplovment
relationship and scope thereof under subdivision (D3, or the existence of the
conspiracy and the participation therein of the declarant and the party sgainst whom
the statement s offered under subdivision (E),
Rule 801(d ¥ 2), Federal Rules of Evidence,
This language was added in 1997 specifically 1o address the holding in Bourjaily v United
States, 383 LLS. 171 {1987). In Bourjady, the VS, Supreme Court granted review of a criminal case
m which the Petitioner challenged his convictions for possession of cocame with mtent to distnbute

and conspiraey Lo distribute cocaine, in violation of federal law. Bowrjoily, 483 115, at 173-74

The Supreme Court noted that it gramed review specifically to resolve three issues:

i1) whether the court must determine by [onlv] independeént evidence that the
conspiracy existed and that the defendamt and the declarant were members of this
consparacy; (2] the quantum ef proof or wlich such determminations must be based:
and (3) whether 4 court musi in each case examine the circumstances of such a
statement to determine its rehiahility,

fd. ot 1732 The Supreme Cournt concluded that tnal courts may consider {indeed must consider) the
co-conspirator’s statement itsell i determining whether the conspiracy existed, Jo. at 180-1584,
Addinonally, prior te this rule change; the federl appellate courts had already determined

that some quantum of independent evidence of the conspiracy must exist (o oblain a conviction on &
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charge involving n.‘,L:unsp1'1'.'=.'||::1.-'.5 Thus, in the federal system, the amendment to the rule did nothing
more than state the previous substantive holdings of the various federal courts, and after Bowraily,
the TS, Supreme Court

The Mancopa County Attomey’s Office opposes the proposed amendment, as it is a
substantive and disruptive change lo Arizona practice,” The federal language directs the finder of
fact to atrtbute to o co-conspirator’s statement(s) a certdin amounl of weight, an issue which,
aceording to existing Arizona case law, 15 for the jury to decide. Stare v, Fimbres, 222 Ariz. 293,
297, 213 P.3d 1020, 1024 (App. 2009); Stare v. Fischer, 219 Aniz. 408, 420, 199 P.3d 663, 675
{App. 2008)

The proposed change will not elanfy the rule; instead. ft will confound trial courts and
juries, who would be twid, comtrary o curremt jury instructions, that they must now have
mdependent evidence of a conspiracy before deciding that one exists

While this Coun certainly has authority to make procedural rule changes, that authority doiss

ot extend to increasing the statutory elements of a cime or changing the burden of proof imposed

upon the State, which is exactly the impact this proposed amiendment could have  Lear v. Fields,
226 Anz. 226, 245 P3d 911 {App. 2011}

This propesal, tather than being merely stylistic or clarifying, could very substantively
mierfere with the State’s ability to prove the cxistence of criminal conspiracies via a co-
conspirator’s statements, See Stare v, Nighrwine, 137 Ane. 499, 502-03, 671 P2d 1289, 1202.93

(App. 1983} Under Anzonga law, such siatements alone are sufficient 1o establish the acouseds

* Notes of Advisory Committee oo Rules - 1997 Amendment (hup www faw comell edu rales: fre ACRules] i)

" MCAOQ does ot oppose that part of the amendment conceming the modification of the word “admission(s)” in Rule
BORLAI2) to s lemmenti =) [
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participation m, and knowledge of, the conspiracy. Id.; sée State v Dunlap, 187 Ariz. 441, 458-59,
930 P2d 518, 535-36 (App. 1996) (co-comspirator’s diary admissible to show defendant’s
participation In scheme o commit murder), see alve State v. Robinvon, 153 Arz. 191, 204, 735

P.2d S01, 14 (T987) (citing to L'S v feadi, 475 U5 347 (1986) (“co-conspirator statements

derive much of their value from the fact that they are made m a context very different from trial,

and therefore are uswally ireplaceable as substantive evidence™),)

For these reasons, the Marcopa County Aworney’s Office opposes this proposed
amendment and urges further discussion before such a potentially disruptive change is
contermplated.

H. Proposed Amendments to Rule B04(b){1)}(B)

There 1s ne opposition 1o the proposed amendments to Rule B04(b)( 1B}, Arizona Rules of
Evidence, as It is truly just a stylistic change However, there is a drafting error that should be |
pointed out, The proposed changes o B04{a)(5i(A), mcluds @ reference 1o Rule BUa(by 1) or (3).
However, the proposed changes 1o Rule 804 also mclude the deletion of section (b)5) Is

assumed that 804(b)(6) was intended to be renumbered as (b)(5). The Maricopa Counly Attomey's

| Offfice simply roguests thar these sections be reviewed and that the appropriate corrections be made.

1. Conclusion

While consistency and clarity are ahsolutely laudable goals; the proposed changes listed

| shove do not achieve those goals. To the contrary, they will be distuptrve and potentially damaging
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te a system which 15 not in need of such changes. At a minimum, further discussion and research

should eccur before such changes are seriously considered.

o

Respect [ully submitted this ;. :I-__ y i::fh-'la:.r, 2011,

BY:

WILLIAM G MONTGOMERY
Maricors CounTy ATTORNEY

R

Mark C. Faull
Chief Deputy
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