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The longstanding rule allowed a party to prove an absence of a public record either through live witness testimony or through the introduction of a document certified under Rule 902, Ariz. R. Evid. However, recent decisions by the United States Supreme Court have recognized that in a criminal case, a material fact may not be proved through the mere introduction of a document, because a document cannot be cross-examined.  Thus, the existing procedure potentially violates the Confrontation right of an accused.

The proposed revision includes a provision that in a criminal case, a prosecutor intending to offer a certification (of lack of existing public record) provide written notice of that intent at least 20 days before trial, providing a defendant 10 days to object thereto—unless the court proscribes a different time frame for the notice and/or the objection.


The United States Supreme Court has approved the aforementioned “notice-and-demand” procedure, as has Congress in its revision to the Federal Rules of Evidence.

For the above reasons, the State Bar supports the proposed rule change.
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