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John A. Furlong, Bar No. 018356
General Counsel

STATE BAR OF ARIZONA
4201 N. 24” Street, Suite 100
Phoenix, Arizona 85016-6266
Telephone: (602) 252-4804

John. Furlong@staff.azbar.org

IN THE SUPREME COURT
STATE OF ARIZONA

PETITION TO AMEND ARIZONA Supreme Court No. R-13-0017
RULES OF CIVIL PROCEDURE 16,
16.1,26,37,38,38.1,72, 73,74, AND The State Bar of Arizona’s Amended
77 Petition and Response to Comments
on Petition to Amend Arizona Rules
of Civil Procedure 16, 16.1, 26, 37, 38,
38.1,72,73,74, and 77

The State Bar' submits this Amended Petition and Response to the Comments of
(1) the Civil Bench of Arizona Superior Court in Pima County (“Pima Coumy Civil
Bench Comment”); (2) Judge Carmine Comelio of the Arizona Superior Court in Pima
County (“Judge Cornelio Comument”); and (3) the Maricopa County Attorney’s Office
(“Maricopa Attorney’s Office Comment”), collectively referred to as “the Comments”.

The Comments raise concerns regarding the Petition’s proposal for trial settings,
case management, and ADR requirements that the State Bar (through its Civil Pracﬁce &
Procedure Committee) carefully considered when the amendments proposed by the
Petition were developed. In fact, as noted by the Pima County Civil Bench Commént,
these same concerns were in large part previously raised and considered, and led to some

changes to the Petition before it was filed. For example, concerns regarding the timing of -

! In referencing the “State Bar’s” beliefs and positions, this Amended Petition is
referencing that group of the State Bar that continues to believe that the Petition should be
adopted with the changes proposed herein. As noted below, another group now opposes
the changes to case management proposed by the Petition.
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trial settings were previously considered and led to a change to the Petition before it was
filed that gives a court discretion to set a trial early in the case as part of the scheduling
order that is entered. Similarly, concemns over requiring ADR before trial is set were also
previously considered and led to a proposed exception for good cause.

While the system embodied in the proposed rule change was first developed in
Maricopa County, many counties, including Yavapai, Coconino, and Yuma have
voluntarily adopted the new management approach that the Bar proposes. In essence, the
Petition seeks to acknowledge, by rule, what has become the reality in the vast majonty
of civil cases litigated in the State. The State Bar takes the position that litigants have a
right to expect that the published rules will be followed. Because the existing rules have
become wholly anachronistic, it is no longer possible to follow them given the volume of
civil litigation that now exists in Arizona.

After considering the Comments, there now exists a split within the State Bar
regarding the Petition. One group continues to believe that the Petition adequately
addresses the competing concerns and that the Petition should be adopted with the
amendments proposed herein to address the concerns raised by the Pima Com_lty Civil
Bench Comment and the Judge Cémeﬁo Comment regarding (i) the administrative
means of monitoring cases to assure compliance with the Rule requirements for filing
proposed scheduling orders, and (ii) the timing of requiring the parties to engage in a
settlement conference or private mediation. Accordingly, that group of the State Bar
would propose to amend the State Bar’s Petition to incorporate these changes. Attached
hereto, as Appendix A, are the proposed amended Rules redlined to show the revisions
proposed by this group’s Amended Petition. That group’s reasons for continuing to
support the Petition (with the proposed amendments) is best stated both in the original

Petition and in this Amended Petition.
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Another group of the State Baf, however, now opposes the Petition’s proposed
changes regarding case management and the procedure proposed for moving away from
motions to set and certificates of readiness to scheduling orders. This group includes the
Pima County Civil Bench, the Pima County Bar Association and Judge Cornelio. While
this group may believe that the changes to the Petition proposed in this Aﬁlended Petition
are an improvement, they remain opposed to the proposed changes regarding case
management. Their reasons and arguments for opposing the changes are best addressed
in the Comments already on file with this Court from the Pima County Civil Bench and
Judge Cornelio.

Given this split in viewpoints among the State Bar, both groups of the State Bar
respectfully suggest and request that the Court form a Committee to further examine the
issues raised by the Petition regarding case management.

CASE MANAGEMENT

The Pima County Civil Bench Comment raises a number of arguments relating to
.the Petition’s proposed changes to the default system of case management under our
Rules. Many of these same arguments were considered during the development of the
Petition, and the State Bar continues to believe that the Rule changes proposed by the
Petition are appropriate and beneficial, and should be adopted by the Court.

A.  Current Rules Are Lafge!y Ignored and Treated Differently County

by County '

The primary argument raised by the Pima County Civil Bench Comment is that
the Petition offers a solution in search of a non-existent problem and that the current
system works well in Pima County and other counties. It further proposes that each
county should be left to determine what case management and trial setting system works

best for it and that mandating a culture change would be unwise when there are no




E VS I o

o o0 1 Oy W

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25

existing problems.” The State Bar respectfully disagrees. The current system is out-of-
date and not followed in practicé. This leads to uncertainty, inefficiencies, and a
patchwork system of case mahagement throughout the State that increases the cost of
litigation.

The current Rules require a motion to set and certificate of readiness to obtain a
trial date, with the motion to set required to certify that the parties have completed or
will have had a reasonable opportunity to complete all disclosures and discovery either
by the time of filing the motion to set, within 60 days thereafter, or prior to ten days
before trial, depending upon the local rule of the county. See Ariz. R. Civ. P. 38.1(a)(3).
As explained in the Petition, this requirement is largely or entirely ignored by both the
bench and the bar, with most cases eventually governed by a scheduling order.

Based on the Pima County Civil Bench Comment, it appears that the judiciary in
Pima County has recognized shortcomings in the current Rules and adjusted practice as a
result. According to the Pima County Civil Bench Comment, in the typical case in Pima
County:

[A] party files a Motion to Set and Certificate of Readiness just after
the Answer has been filed. In the Motion to Set, the parties set out their
request for a jury, the number of days the trial will take, how soon
discovery will be completed and a proposed trial date. Depending upon
the number of trial days requested the Court will issue a frial notice
with the trial date and numerous other deadlines.

The exemplar trial notice attached as Attachment A to the Pima County Civil

Bench Comment shows that the trial notice sets a number of pre-trial deadlines,|

_2 The Pima County Civil Bench Comment further suggests that other counties are in

agreement with it and are against the amendments proposed by the Petition. In fact,
however, and notwithstanding the fact that multiple presentations concerning the Petition
were made to this Court’s Committee on Superior Court in advance of the filing of the
Petition, no members of the judiciary outside of Pima County have filed a comment in
opposition to the Petition. In fact, a comment has been filed in support of the petition by a
Superior Court Judge in Yavapai County.
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including a deadline for discovery to be completed not later than 60 days prior to trial.
This is not the process set forth in Rule 38.1. The Rule does not require the motion to
set to state “how soon discovery will be compieted.” Likewise, Rule 38.1 does not direct
the Court to set various pre-trial deadlines. Finally, while the standard trial notice
attached to the Pima County Civil Bench Comment séfs a discevéry deadline of 60 days
prior to trial, Rule 38.1 includes no such deadline. Instead, Rule 38.1 requires a motion
to set to certify that discovery already has been completed, will be completed within 60
days, or will be completed no later than ten days prior to trial.

| Rather than following Rule 38.1, it appears that what Pima County has done is
create an amalgamation of Rules 38.1 and 16 whereby the filing of a motion to set
triggers the issuing of a standard scheduling order. While the State Bar does not quarrel
with.whether this system works for the Pima County Civil Bench, that system does not
follow current Rule 38.1. In _fact, the system being employed is one based on an early
scheduliﬁg. order being put in place to govern the case, which is exactly the system
proposed by the Petition.

The current Rules also mandate that when a motion to set is filed, “the clerk of
the court or court administrator shall place the case on the Active Calendar and shall
stamp thereon a chronological list number which shall generally govern the priority of
the case for trial.” Ariz. R. Civ. P. 38.1(c).- Again, this Rule is ignored, with not a single
county to the State Bar’s knowledge keeping such an “Active Calendar” of
chronologically numbered cases for trial. For example, the Pima County Civil Bench
Comment indicates that the judge issues a trial notice setting “the trial date and
numerous other deadlines.” |

While the system of motions to set, controverting certificates, and active

calendars served a valuable purpose for many years, the State Bar believes that the|
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system has becomé obsolete to the point of irelevance. To keep this default system of
case management in our Rules leads to ihefﬁciencies. and uncertainties. For example,
this obsolete system often leads to parties waiting untii they are placed (or about to be
placed) on the inactive calendar nine months into the case before seeking or obtaining a
schedﬁling order.” The result is idiosyncratic case management by each judge, leading to
delay and increased expense.

B. The Proposed Case Management System Should Not Lead to

Increased Costs for Litigants or Courts

The Pima County Civil Bench Comment suggests aﬁ extra cost of nearly $20
million for litigants under the proposed Rule changes due to time spent crafting and
considering a scheduling order. The State Bar believes, however, that the current system
airéady imposes such costs through the time spent either working with the court to get a |-
scﬁeduling order in place or preparing motions to set and controverting certificates

(oftentimes only to be followed by further time spent in then putting together a

scheduling order). In addition, the State Bar believes the parties and courts will realize

51gn1ﬁcant beneﬁts from earlier case management and planning.

A comparison of what the Petition proposes with what the Pima County Civil
Bench Comment indicates is already happening in Pima County highlights why there
should be no additional costs. -According to the Pima County Civil Bench Comment, a

party typically files a motion to set shortly after the answer is filed setting out the

? For example, a quick search of dockets in Pima County turned up cases where right after
placement on the inactive calendar, motions to set were filed followed by entry of a
schedule by the court through a notice. See, e.g., Docket Sheet and Court Filings from
Groethe v. Town of Sahuarita, Case No. C20113008, attached hereto as Appendix B;
Docket Sheet and Court Filings from National Bank of Arizona v. MW2 Development Corp.,
et al., Case No. C20111080, attached hereto as Appendix C. The same thing happens in
Maricopa County, See, e.g., Marquez v. Ortega, 65 Ariz. Adv. Rep. 18 (Feb. 28, 2013)
(noting scheduling order put in place 14 months after case was filed, after plaintiff filed
motion to set when case had already been pending for over a year).

_6-
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number of days trial will take, how soon discovery will be completed, and a proposed
trial date, after which the court enters a trial notice with the trial date and.numerous other
deadlines. Thus, in Pima County, the courts and parties are already spending time
establishing a schedule, but they are doing .it through motions to set. The Petition’s
proposal is that the courts and parties establish a schedule early in a case (just as is
typically happening in Pima County and the remaining counties that already follow the
proposed system), but through a scheduling order rather than a motion to set.

The changes should effect no additional costs on litigants or the couits. If
anything, the changes should make the case management system clearer and more
efficient, and allow the courts and parties to avoid unnecessary scheduling or status
conferences to establish a schedule. In fact, the Pima County Civil Bench Cémment
itself recognizes the benefits of the proposed system, noting that through the proposal’s
establishment of earlier deadlines for “expert disclosure and Witness disclosure, the
potential for trial delay is removed.”

With respect to the argument that the Petition’s proposal will cause increased
monitoring costs for court administration, the State Bar does not believe that there
should be any increased costs. Under the current system, court administration monitors
cases for the filing of motions to set. Under the proposed system, court administration
will monitor cases for the filing of a joint report and proposed scheduling order. The
Pima County Civil Bench Comment, however, notes that under the proposed Rule, this
filing could potentially be given various names by the parties as opposed to the uniform
ﬁame given to motions to set, thereby potentially leading to more work in monitoring
cases. The State Bar believes this is a valid point, but one that can be easily resolved in
the proposed Rule by specifying the name to be given to this filing. Accordingly, the

State Bar supports amending the second sentences of proposed Rules 16(b)(1) and
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16(b)(2) to read, “No later than 14 days after the paﬂies meet and confer, they shall file é '
Joint Report and Proposed Scheduling Order with the court stating, to the extent
practicable, their positions on the subjects set forth in Rule 16(d) and proposing a
scheduling order that specifies by calendar date, month, and year deadlines for the

foiiowing. ... The State Bar further supports amending propbsed Rule 38.1(f) to replace

| the phrase “joint report” with the phrase “Joint Report and Proposed Scheduling Order”

in the first sentence of that section and in subsection (1) of that section. Providing a
uniform name for the filing resolves the concerns of increased administrative costs.
C.  The Proposed Case Management System Includes an Enforcement

Mechanism . :

The Pima County Civil Bench Comment suggests that the Petition will only

worsen the prbblems of delays because the proposed system includes no enforcement

mechanism and will only serve to push back parties seeking scheduling orders from the
date of the 150-day order to the 180 day outside date established by the préposed Rule
-16 amendments. The current problem, however, is not with parties seeking scheduling
orders when the clerk issues a 150-day order (a procedure followed in Maricopa County
but called into question by the Court’s recent decision in Am. Asphalt & Grading Co. v.
CMX, L.L.C., 227 Ariz. 117, 253 P.3d 1240 (2010)). Rather the problem is that
scheduling orders oftentimes are not established until approximately a year into the case
when it has been or is about to be placed on the inactive calendar. See, e.g., cases cited

in n.2, supra. Under the changes proposed by the Petition, a proposed scheduling order

will get filed no later than six months after the case commenced (and sooner depending

upon when disclosure statements are exchanged), which will help prevent cases from

lingering without an established schedule.
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In addition, there is an enforcement mechanism in place to ensure the parties
follow these requirements. Namely, under proposed Rule 16(1):

if no appearance is made on behalf of a party at a scheduling or pretrial
conference, or if a party or party’s aftorey is substantially unprepared
to participate in the conference, or if a party or party’s attorney fails to
participate in good faith in a scheduling or pretrial conference or in the
preparation of the joint report of joint pretrial statement, the judge,
upon motion or the judge’s own initiative, shall, except upon a showing
of good cause, make such orders with regard to such conduct as are
just, including, among others, any of the orders provided in Rule
37(b)(2)(B), (C), or (D).

Under this Rule, a judge is empowered to sanction a paﬁy for failing to meet and
confer and propose a scheduling order as required. While the State Bar
understands that this may require a shift in the culture for both the bench and the bar, the
State Bar believes that litigants and the bench are better served by such a shift rather than

the continuation of Rules that lawyers know are not followed and generally can be

ignored with impunity.

PRESUMPTIVE DEADLINE OF 13
MONTHS TO COMPLETE DISCOVERY

The Maricopa Attorney’s Office Cmmnenf q;lestions the proposed presumptive
13-month  deadline ‘ for completing discovery and holding a settlement
conference/mediation.  As explained in the Petitidn, in developing the proposed
amendments, the State Bar heard concerné that changes to the case management system
might lead to unintended lengthening of cases due to parties proposing unnecessarily
drawn out schedules. _Tﬁe presumptive 13-—month.deadliné for completing discovery and
holding a settlement conference/mediation is meant to prevent this result.. It was also
proposed with due regard to the Supreme Court's guidelines for timely case processing

by the superior courts.
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While the Maricopa Attorney’s Office Comment correctly notes that “[t]hirteen
months is an unrealistic assessment of the life of every single case, and the lawyers
should be left to maturely and professionally determine the realistic time frame needed,”
the proposed Rule changes do not require a 13-month outer limit in all cases. Instead,
the proposed Rule change states, “Unless otherwise ordered by the court for good cause
shown, the parties’ proposed s_cheduie shall set the deadline for completing discovery
and for holding a Rule 16.1 settlement conference or private mediation to occur no more
than 13 months after the commencement of the action.” Thus, if the Iawyers"and the
court determine that 13 montﬁs is insufficient for a given case, the court has discretion to
set a longer schedule.

In addition, the proposed 13-month presumptive deadline cauées no change from
the presumption that exists today. Curreﬁtly, counsel must file a motion to set within
nine months of the case commencing. If it is not filed by that deadline, the case is placed
on the inactive calendar subject to dismissal if the motion to set is not filed within the
next 60 days (ie., two months). Once the motion to set is filed, it must certify
(depending on the county) that discovery has been completed, will be completed within
60 dayé, or will be completed no later than ten days before trial. The only current
exception to these deadlines is if they are waived or extended for good cause shown.
Thus, in fact, the presumptive 13-month deadline for discovery proposed by thé Petition
(with an exception for good cause shown) is not effecting any change from what the
Rules already provide. | |

TIMING OF TRIAL SETTINGS

The Pima County Civil Bench Comment and the Judge Cornelio Comment argue
against the Petition’s proposal for setting trials later in cases when the parties and court

are better able to determine how many trial days are needed and trial dates are less likely

-10-
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to be moved. The Comments argue that such a process leads to increased costs by
requiring a later trial setting status conference and potentially leads to abuse of the
disclosure rules. The State Bar believes the Petition addresses these concerns.

First, while as explained in the Petition the State Bar believes there are benefits to
setting trials later in a case, the Petition’s proposal does not require such later trial
settings. Instead, proposed Rule 16(c) provides that the scheduling order is to set either
(1) a trial date or (2) a date later in the case for a Rule 16(f) trial setting status|
conference. Thus, if they prefer, judges have discretion to set trial dates early in cases.

Second, the State Bar had the same concerns regarding potential disclosure abuses
raised by the Judge Cornelio Comment. While courts have occasionally suggested that
late-disclosed evidence will not be excluded if no trial date has been set, an impending
trial date is but one form of prejudice that can result from a late disclosure, with others
including the need to re-open or engage in duplicative discovery. See, e.g., Czarnecki v.
Volkswagen of Am., 172 Ariz. 408, 418 (App. 1991) (reﬁxsihg to allow new theory of
recovery after close of discovery because to add an “entirely new theory of liability at
that date would have required additional research and discovery, resulting in substantial
delays™). To account for this fact and to prevent parties from using later trial settings as
an excuse for late disclosures, the Petition proposes amendments to clarify that the lack
of a trial date does not leave parties free to make late disclosures without fear of
consequence. Namely, the Petition proposes: (1) inclusion in schedﬁling orders under
proposed Rules 16(b) and 16(c) of a deadline for final supplementation of Rule 26.1
disclosures; (2) amendment of Rule 37(c)(2) to require a party to obtain leave of court to
use information “disclosed later than (a) the deadline set in a scheduling order or (b), in
the absence of such a deadline, sixty (60) days before trial” rather than the current

deadline of 60 days before trial; and (3) amendment of current Rule 16(f) (what would

-11-
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be Rule 16(1) under the proposed‘amendments) to include a sentence that, “The fact that
a trial date has not been set does not preclude sanctions under this Rule, including the
exclusion from evidence of untimely disclosed information.” In fact, this very principle
was recently recognized in Marquez v. Ortega, 65 Ariz. Adv. Rep. 18 (Feb. 28, 2013),
where the court held that prejudice can arise from late disclosure regardless of whether a
trial date has been set. Id. at § 22.

REQUIREMENT OF ADR BEFORE TRIAL IS SET

The Petition proposes adding a provision to Rule 16 generally requiring
participation in a Rule 16.1 settlement conference or private mediation -- namely,
“Absent good cause, a trial date shall not be set unless and until the parties certify that

they have engaged in good faith in a settlement conference or private mediation.” As

stated in the Petition, the State Bar believes that most litigants will benefit from

participating in a settlement conference .01‘ mediation before trial, and such participation
is in fact already required in most cases. In view of the fact that the overwhelming
majority of civil cases are resolved by means other than trial, the State Bar believes that
this is a sensible approach. |

The Comments raise two general concerns to the Petition’s proposal for ADR.
First, the Maficopa Attorney’s Office Comment argues that “[s]ome cases simply do not
Jend themselves to” a settlement conference or mediation, and offers aé an alternative
that the parties need merely certify that they have engaged in “a” form of ADR,
including an informal settlement offer and response by the two sides. The State Bar|.
carefully considered this issue, including gaining feedback from its ADR Committee,
and believes that most litigants will benefit from using a neutral third party in attempting
to_ resolve their matters. As noted in Judge Cornelio’s Comment, Pima County has

implemented a very active and successful settlement program that was estimated to save

-12-
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nearlﬁ 500 trial days in 2012. As a general rule, the State Bar does not beiieve litigants
should be permitted to end their efforts at resolving a case with a settlement offer and
Tesponse between the parties. While the State Bar agrees that not every case is going to
benefit from a settlement conference or mediation, in cases where the court beﬁeves that
this form of ADR will not benefit the parties, it has discretion under the good cause
component of the proposed Rule to relieve the parties from this requirement.

Second, while the Comments of the Pima County Civil Bench and Judge Comelio
(the ADR Presiding Judge in Pima County) do not appear to oppose the general
reqﬁirément of ADR before trial, they disagree with requiring that it occur before the

trial date is set. The Comments argue that if a judge sets a trial date as part of the

'scheduling order (which is within the judge’s discretion under the proposed

amendments), the case will oftentimes not be ready for a settlement conference. The
Judge Cornelio Comment further argues that cases are better positioned to settle when an
impending trial date exists. Finally, the Judge Cornelio Comment argues that because
trial datés are established earlier in cases in Pima County, to require settlement
conferences or mediations before setting the trial date would overburden Pima County’s
settlément program.

The State Bar believes there are benefits to requiring the parties to engage in
ADR and make a good faith effort at settlement before the court’s calendar is taken up
with a trial date that may not be necessary. The State Bar, however, recognizes that
some judges view trial settings differently and believe they should be established early in
the case. It was for this reason thét the Petition gives judges the discreﬁon, if they
prefer, to set the trial date in a scheduling order rather than later in a case. In furtherance !’
of this flexibility given to judges, the State Bar does not oppose amending the proposed

revision regarding ADR to give judges greater discretion on the timing of ADR. The

13-
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State Bar thus supports amending the sentence regarding ADR found in proposed Rule

16(c) as follows: “Absent good cause for not engaging in a settlement conference or

private mediation, a-trial-date-shall-not be-set-unless-and-until the parties ghall certify that

they have engaged in good faith in a settlement conference or private mediation before a

trial date is set or will do so by such other date as established by the court” This

revision addresses the concerns raised by the Pima County Civil Bench and Judge
Cornelio Comments by giving a judge discretion to set a trial date early in the case while
setting a subsequent deadline for the parties to engage in a settlement conference or
mediation. Importantly, with this change, the proposed Rule continues to foster the

benefits of requiring ADR before putting the parties and court through the time and

‘expense of a trial.

CONCLUSION

' One group of the State Bar of Arizona respectfully requests that the Court amend
Rules 16, 16.1, 26, 37, 38, 38.1, 72, 73, 74 and 77 of the Arizona Rules of Civil
Procedure as proposed in the Petition with the two modifications addressed above and
below: |

(1) That group of the State Bar supports amending the language of proposed
Rules 16(b)(1) and 16(b)(2) to identify the name to be given to the joint report and |
proposed scheduling order to be filed by the parties. Namely, the State Bar supports
amending the second sentences of proposed Rules 16(b)(1) and 16(b)(2) to read: “No
later than 14 days after the parties meet and confer, they shall file a Joint Report and |
Proposed Scheduling Order with the court stating, to the extent practicable, their
positions on the subjects set forth in Rule 16(d) and proposing a scheduling order that

specifies by calendar date, month, and year deadlines for the following....” The State

-14-
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Bar further supports amending proposed Rule 38.1(f) to replace the phrase “Joint report”
with the phrase “Joint Report and Proposed Scheduling Order” in the first sentence of
that.section and in subsection (1) of that section. These modifications will remedy the
concerns raised by the Pima County Civil Bench Comment that court administration will
have a difficult time monitoring cases to determine compliance with the amended Rule
16.

(2) That group of the State Bar further supports amending the sentence in
proposed Rule 16(c) regarding ADR requirements as follows: “Absent good cause_for

not engaging in a settlement conference or private mediation, a-trial-date-shall-not-be-set

unless—and-until the parties shall certify that they have engaged in good faith in a

settlement conference or private mediation before a trial date is set or will do so by such

other date as established by the court.” This revision remedies the concerns raised by the

Pima County Civil Bench and Judge Cornelio Comments over the timing of when the
parties should be required to engage in ADR.

As noted above, however, there is another gfoup of the Bar (which includes the|.
Pima County Civil Bench and the Pima County Bar Association) that opposes the
amendments to case management proposed by the Petition and this Amended ?etition.
Because of these differing viewpoints, both groups of the State Bar respectfully request
that the Court foﬁn a Committee to further examine the issues raised by the Petition
regarding case management.

Attached as Appendix A is a redline showing these revisions to the proposed
amended Rules. Please be mindful that the attached redlined Appendix A as it pertains to
amendments to Rule 16(c) are not fully supported by the Bar.

1
1
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RESPECTFULLY SUBMITTED this 77 day of _, V_/M -
2013. '

| B M Sl

" Johf A. Furlong ' '
Géghneral Counsel

Electronic copy filed with the Clerk
of tgigSupreme Court of Arizona this

_B#X day of WB/ ,2013.
By:m !Q.QM. _ a ﬁ»—&(\b&ﬂm
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APPENDIX A



State Bar’s Proposed Amended Rules 16, 16.1, 26, 37, 38, 38.1, 72, 73,74, and
77 of the Arizona Rules of Civil i’rocedure

Rule 16. Pre-trial conferences; scheduling; management
Rule 16(a). Pretrial conferences; objectives

 In any action, the court may direct the parties, the attorneys for the parties
and, if appropriate, representatives of the parties having authority to settle, to
participate, either in person or, with leave of court, by telephone, in a conference or
conferences before trial for such purposes as:

(1) expediting the disposition of the action;

(2)establishing early and continuing control so that the case will not be
protracted because of lack of management;

(3)discouraging wasteful pretrial activities;
(4)improving the quality of the trial through more thorough preparation; and
(5) facilitating settlement.

Rule 16(b). Conference and Joint Report of the Parties Regarding Scheduling |
and Case Management

(1) Except in medical malpractice cases and cases subject to compulsory
arbitration under Rule 72(b), no later than 14 days after the deadline for
serving initial disclosures under Rule 26.1(b) or 180 days after
commencement of the action, whichever occurs first, the parties shall meet
and confer regarding the subjects set forth in Rule 16(d). No later than 14
days after the parties meet and confer, they shall file a Joint Report and
Proposed Scheduling Order joint-repert-with the court stating, to the extent
practicable, their positions on the subjects set forth in Rule 16(d) and
‘proposing a scheduling order that specifies by calendar date, month, and year
deadlines for the following:

(A) service of initial disclosures under Rule 26.1 if they have not already
been served;

(B) identification of areas of expert teStimony;




- (C) identification of and disclosure of expert witnesses and their opinions in
accordance with Rule 26.1(a)(6);

(D) propounding of written discovery;

(E) disclosure of non-expert witnesses;

(F) completion of non-expert depositions;

(G) completion of expert depositions;

(H) completion of all discovery;

(1) final supplementation of Rule 26.1 disclosures;

(7) holding a Rule 16.1 settlement conference or private mediation; and
(K) filing dispositive motions.

Unless otherwise ordered by the Court for good cause shown, the parties’
proposed schedule shall set the deadlines for completing discovery and for
holding a Rule 16.1 settlement conference or private mediation to occur no
more than 13 months after the commencement of the action. The joint report
shall certify that the parties met and conferred regarding the subjects set forth
in Rule 16(d). The attorneys of record and all unrepresented parties that have
appeared in the case are jointly responsible for arranging and participating in
the conference, for attempting in good faith to agree on a proposed schedule,
and for filing the joint report with the court. | '

(2) In medical malpractice cases, no later than 21 days before .the
comprehensive pretrial conference required by Rule 16(e), the parties shall
meet and confer regarding the subjects set forth in Rule 16(e). No later than
14 days after the parties meet and confer, they shall file a Joint Report and
Proposed Scheduling Order jeint-repert with the court stating, to the extent
practicable, their positions on the subjects set forth in Rule 16(e) and
proposing a scheduling order that specifies by calendar date, month, and year
deadlines for the following:

(A) service of initial disclosures under Rule 26.1 if they have not already
been served;

(B) identification of areas of expert testimony;

(C) identification of and disclosure of expert witnesses and their opinions in
accordance with Rule 26.1(a)(6);

(D) propounding of written discovery;

(E) disclosure of non expert witnesses;




(F) completion of non-expert depositions;

(G) completion of expert depositions;

(H) completion of all discovery;

(D) final supplementation of Rule 26.1 disclosures;

(D) holding a Rule 16.1 settlement conference or private mediation; and

(K) filing dispositive motions.

Unless otherwise ordered by the Court for good cause shown, the parties’ proposed
schedule shall set the deadlines for completing discovery and for holding a Rule
16.1 settlement conference or private mediation to occur no more than 13 months
after the commencement of the action. The joint report shall certify that the parties
met and conferred regarding the subjects set forth in Rule 16(e). The attorneys of
record and all unrepresented parties that have appeared in the case are jointly
responsible for arranging and participating in the conference, for attempting in good
faith to agree on a proposed schedule, and for filing the joint report with the court.

Rule 16(c). Scheduling Orders

Except in cases subject to compulsory arbitration under Rule 72(b), the court
shall issue a scheduling order as soon as practicable after receiving the parties’ joint,
report under Rule 16(b) or after holding a comprehensive pretrial conference. The
scheduling order shall establish calendar deadlines specifying the month, date and
year for each of the items included in the proposed scheduling order submitted
pursuant to Rule 16(b). The scheduling order shall also set either (1) a trial date or
(2) a date for a trial setting status conference under Rule 16(f) at which a trial date
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iation- Absent good cause for not engaging in a settlement conference
or private mediation, the parties shall certify that they have engaged in a settlement

conference or private mediation before a trial date is set or will do so by such other
date as established by the court. The scheduling order may include other
appropriate matters. The dates established in a scheduling order may be modified
only for good cause and with the court’s consent. Once a trial date is set, it may be
modified only pursuant to Rule 38.1.




Rule 16(d). Scheduling and Subjects to Be Discussed at Comprehensive
Pretrial Conference in Non-Medical Malpractice Cases

Except in medical malpractice cases, upon written request of any party the
court shall, or upon its own motion the court may, schedule a comprehensive
pretrial conference. At any comprehensive pretrial conference under this rule,
except for conferences conducted in medical malpractice cases, the court may:

(1) Determine the additional disclosures, discovery and related activities to
be undertaken and a schedule therefor. '

~ (2) Determine whether the court should enter orders addressing one or more
of the following:

(A) setting forth any requirements or limitations for the disclosure or
discovery of electronically stored information, including the form or
forms in which the electronically stored information should be
produced;

(B) setting forth any measures the parties must take to preserve
discoverable documents or electronically stored information; and

(C) adopting any agreements the parties reach for asserting claims of
privilege or of protection as to trial preparation materials after
production.

(3) Determine a schedule for the disclosure of expert witnesses and the
method of such disclosure, including whether signed reports from the experts
should be required. '

(4) Determine the number of expert witnesses or designate expert witnesses
as set forth in Rule 26(b)(4)(D).

(5) Determine a date for the disclosure of non-expert witnesses and the order |-
of their disclosure.

(6) Determine a deadline for the filing of dispositive motions.
(7) Resolve any discovery disputes.
(8) Eliminate non-meritorious claims or defenses.

(9) Permit the amendment of the pleadings.




(10) Assist in identifying those issues of fact which are still at issue.
(11) Obtain stipulations as to the foundation or admissibility of evidence.

(12) Determine the desirability of spécial procedures for management of the
case. . :

(13) Consider alternative dispute resolution.

(14) Determine whether any time limits or procedures set forth in the
discovery rules or set forth in these rules or Local Rules of Practice should be
modified or suspended.

(15) Determine whether Rule 26.1 has been appropriately complied with by
the parties. .

(16) Determine a date for filing the joint pretrial statement required by
subpart (g) of these Rules. '

(17) Determine a deadline for the parties to hold a settlement conference or
private mediation. :

(18) Discuss the imposition of time limits on trial proceedings or portions
thereof, the use of juror notebooks, the giving of brief pre-voir dire opening
statements and preliminary jury instructions, and the effective management of
documents and exhibits.

(19) Determine how verbatim record of future proceedings in the case will be
made.

(20) Discuss such other matters and make such other orders as the court
deems appropriate. '

Rule 16(¢). Scheduling and Subject Matter at Comprehensive Pretrial
Conferences in Medical Malpractice Cases '

In medical malpractice cases, within five days of receiving answers or
motions from all defendants who have been served, plaintiff shall notify the court to
whom the case has been assigned so that a comprehensive pretrial conference can
be set. Within 60 days of receiving that notice, the court shall conduct a
comprehensive pretrial conference. At that conference, the court and the parties
shall:




(1) Determine the discovery to be undertaken and a schedule therefor. The
schedule shall include the depositions to be taken, any medical examination
which defendant desires to be made of plaintiff and what additional
“documents, electronically stored information, and other materials are to be
exchanged. Only those depositions specifically authorized in the
comprehensive pretrial conference shall be allowed except upon stipulation of |
the parties or upon motion and a showing of good cause. The court, upon
request of any defendant, shall require an authorization to allow the parties to
obtain copies of records previously produced under Rule 26.2(A)(2) of these
Rules or records ordered to be produced by the court. If records are obtained
pursuant to such authorization, the party obtaining the records shall furnish
complete copies to all other parties at the sole expense of the party obtaining
the records. |

(2) Determine a schedule for the disclosure of standard of care and causation
expert witnesses. Except upon good cause shown, such disclosure shall be
simultaneous and within 30 to 90 days after the conference, depending upon
the number and complexity of the issues. No motion for summary judgment
based upon the lack of expert testimony will be filed prior to the expiration of
the date set for the simultaneous disclosure of expert witnesses except upon a
showing of good cause. '

(3) Determine the order of and dates for the disclosure of all other expert
and non-expert witnesses, provided that the date for disclosure of all
witnesses, expert and non-expert, shall be at least 45 days before the close of
discovery. Any witnesses not appropriately disclosed shall be precluded from
testifying at trial unless there is a showing of extraordinary circumstances.

(4) Limit the number of experts as prowded in Rule 26(b)(4)(D) of these
Rules.

(5) Determine whether additional non-uniform interrogatories and/or
requests for admission or production are necessary and, if so, limit the
number.

(6) Resolve any discovery disputes.

(7) Discuss alternative dispute resolution, including mediation, and binding
and non-binding arbitration.

(8) Assure compliance with A.R.S. § 12-570.




(9) Seta date for a mandatory settlement conference. |

(10) Set a date for filing the joint pretrial statement required by subpart (g) of |
this Rule. _ :

(11) Set a trial date.

(12) Determine how verbatim record of future proceedings in the case will be
made. - | ‘

(13) Discuss such other matters and make such other orders as the court
deems appropriate. -‘

Rule 16(f). Trial Setting Status Conference

(1) If the Court has not already set a trial date in a scheduling order or
otherwise, the court shall hold a trial setting status conference, as set by the
scheduling order, for the purpose of setting a trial date. The conference shall
be attended in person or telephonically (as permitted by the court) by at least
one of the attorneys who will conduct the trial for each of the parties and by
any unrepresented parties. : | n

(2) In addition to setting a trial date, the court may at the trial setting status
conference discuss: . ' .

(A) The status of discovery and any dispositive mbtions that have been ot
will be filed. '

(B) A date for holding a final pfetriél cohferent:e und.er' Rule 16(g).

(C) The imposition of time limits on trial proceedings or portions thereof.
(D) The use of juror questionnaires. |

(E) The use of juror flotebooks.

(F) The giving of brief pre-voir dire opening statements and preliminary jury
instructions.

(G) The effective management of documents and exhibits.

(H) Such other matters as the court deems appropriate.




(3) If for any reason a trial date is not set at the trial setting status conference,
the court shall schedule another trial setting status conference as soon as
practicable for the setting of a trial date. |

Rule 16(g). Joint Pretrial Statement: Preparation; Final Pretrial Conference

(1) Counsel or the unrepresented parties who will try the case and who are
authorized to make binding stipulations shall confer and prepare a written
joint pretrial statement, signed by each counsel or party, that shall be filed
five days before the date of the final pretrial conference, or if no conference is
scheduled, five days before trial. Plaintiffs shall submit their portion of the
joint pretrial statement to all parties no later than twenty days before the
statement is due. All other parties shall submit their portion of the joint
pretrial statement to all parties no later than fifteen days before the statement
is due.

(2) The joint pretrial statement shall contain the following:
(A) Stipulations of material fact and law;

(B) Such contested issues of fact and law as counsel can agree are
material or applicable; '

(C) A separate statement by each party of other issues of fact and law
believed by that party to be material;

(D) A list of witnesses intended to be used by each party during trial.
Each party shall list any objections to a witness and the basis for that
objection, No witness shall be used at the trial other than those listed,
except for good cause shown. Witnesses whose testimony will be
received by deposition testimony only will be so indicated;

(E) Each party’s final list of exhibits to be used at trial for any
purpose, including impeachment. Plaintiffs shall deliver copies of all of
their exhibits to all parties twenty days before the final pretrial
conference. All other parties shall deliver copies of all their exhibits to
all parties fifteen days before the final pretrial conference. Any exhibit
that cannot be reproduced must be made available for inspection to all
parties on or before the deadlines stated above. Each party shall list any
objections to an exhibit and the basis for that objection. No exhibit shall
be used at the trial other than those listed, except for good cause shown.
The parties shall indicate any exhibits which the parties stipulate can be




admitted into evidence, such stipuiations- being subject to court
approval;

(F) A statement by each party indicating any proposed deposition
summaries or designating portions of any deposition testimony to be
offered by that party at trial, other than for impeachment purposes.
Deposition testimony shall be designated by transcript page and line
numbers. A copy of any proposed deposition summary and writfen
transcript of designated deposition testimony should be filed with the
Joint Pretrial Statement. Each party shall list any objections to the
proposed deposition summaries and designated deposition testimony
and the basis for any objections, Except for good cause shown, no
deposition testimony shall be used at trial other than that designated or
counter-designated or for impeachment purposes;

(G) A brief statement of the case to be read to the jury during voir dire.
If the parties cannot agree on this statement, then each party shall
submit a separate statement to the judge who will decide the contents of
the statement to be read to the jury;

() Technical equipmenf needed or intetpreters requested;

(I) The number of jurors and alternates agreed upon, whether the
alternates may deliberate, and the number of jurors required to reach a
verdict;

(7). Whether any party will be invoking Rule 615 of the Arizona Rules
of Evidence regarding exclusion of witnesses from the courtroom; and

.(K) A brief description of settlement efforts.

(3) At the time of the filing of the joint pretrial statement, the parties shall
file (A) an agreed-upon set of jury instructions, verdict forms, and voir dire
questions, (B) any additional jury instructions, verdict forms, and voir dire
questions requested, but not agreed upon, and (C) a statement by each party
on how a verbatim record of the trial will be made.

(4) A party intending to submit a jury notebook to the jurors shall serve a
copy of the notebook on the other parties five days before the final pretrial
conference, or, if no conference is scheduled, five days before the trial.

(5) Any trial memoranda shall be filed five days before the final pretrial
conference, or, if no conference is scheduled, five days before the trial. '




(6) Any final pretrial conference scheduled by the court shall be held as
close to the time of trial as reasonable under the circumstances. The
conference shall be attended by at least one of the attorneys who will conduct
the trial for each of the parties and by any unrepresented parties.

(7) The provisions of this rule may be modified by order of the court.
Rule 16(h). Pretrial Orders

After any conference held pursuant to this Rule, an order shall be entered
reciting the action taken. This order shall control the subsequent course of the action
unless modified by a subsequent order. The order following a final pretrial
conference under Rule 16(g) shall be modified only to prevent manifest injustice.

Rule 16(i). Sanctions

If a party or attorney fails to obey a scheduling or pretrial order or fails to
meet the discovery, disclosure and other deadlines set forth therein, or if no
appearance is made on behalf of a party at a scheduling or pretrial conference, or if
a party or party’s attorney is substantially unprepared to participate in the
conference, or if a party or party’s attorney fails to participate in good faith in a
scheduling or pretrial conference or in the preparation of the joint report or joint
pretrial statement, the judge, upon motion or the judge’s own initiative, shall, except
upon a showing of good cause, make such orders with regard to such conduct as are
just, including, among others, any of the orders provided in Rule 37(b)(2)XB), (C),
or (D). The fact that a trial date has not been set does not preclude sanctions under
this Rule, including the exclusion from evidence of untimely disclosed information.
In lieu of or in addition to any other sanction, the judge shall require the party, or
the attorney representing the party, or both, to pay the reasonable expenses incurred
as the result of any noncompliance with this Rule, including attorneys’ fees, or
payment of an assessment to the clerk of the court, or both, unless the judge finds
that the noncompliance was substantially justified, or that other circumstances make
an award of expenses unjust. .

Rule 16(j). Alternative Dispute Resolution

Upon motion of any party, or upon its own initiative after consultation with
the parties, the court may direct the parties in any action to submit the dispute which
is the subject matter of the action to an alternative dispute resolution program
created or authorized by appropriate local court rules.




Rule 16(k). Time Limitations

The court may impose reasonable time limits on the trial proceedings or
portions thereof. '

Rule 16.1 Settlement Conferéncesﬁ Objectives

(a) Mandatory Settlement Conferences. Except in appeals from a lower

court, medical malpractice cases, and cases subject to compulsory arbitration under
‘Rule 72(b), at the request of any party made after the parties have met and conferred.
Il regarding case management under Rule 16(b), or as set forth in the scheduling
order, the court shall, except for good cause shown, direct the parties, the attorneys
for the parties and, if appropriate, representatives of the parties having authority to
settle, to participate either in person or, with leave of court, by telephone, ina
conference or conferences before trial for the purpose of facilitating settlement.
Unless otherwise ordered by the court, all requests for settlement conferences shall
be made not later than 60 days prior to trial. The court may also schedule a
settlement conference upon its own motion.

In medical malpractice cases, the court shall conduct a mandatory settlement
conference no earlier than four (4) months after the Rule 16(e) conference and no
Jater than thirty (30) days before trial. -

Rule 26. General provisions governing discovery
Rule 26(b). Discovery Scope and Limits

| (5) Non-party at Fault. Any party who alleges, pursuant to AR.S. § 12-
2506(B), that a person or entity not currently or formerly named as a party was
wholly or partially at fault in causing any personal injury, property damage or
wrongful death for which damages are sought in the action shall provide the
identity, location, and the facts supporting the claimed liability of such non-party
within one hundred fifty (150) days after the filing of that party’s answer. The trier
of fact shall not be permitted to allocate or apportion any percentage of fault to any
non-party whose identity is not disclosed in accordance with the requirements of
this paragraph except upon written agreement of the parties or upon motion
establishing good cause, reasonable diligence, and lack of unfair prejudice to other




parties.

RULE 37. Failure to make disclosure or discovery; Sanctions

Rule 37(c). Failure to Disclose; False or Misleading Disclosure; Untimely
Disclosure :

(2) A party seeking to use information which that party first disclosed later
than (a) the deadline set in a scheduling order or (b), in the absence of such a
deadline, sixty (60) days before trial, must obtain leave of court by motion,
supported by affidavit, to extend the time for disclosure. Such information
shall not be used unless the motion establishes and the court finds:

(i) that the infonnanon would be allowed under the standards of subsectmn
(c)(1); and

(ii) that the mformatlon was disclosed as soon as practlcable after its
discovery.

R_ULESS. Right to a Jury Trial; Demand; Waiver

Rule 38(a) Right preserved
The right of trial by jury shall be preserved mvmlate to the parties.

Rule 38(b) Demand

Any person inay demand a trial by jury of any issue triable of right by jury. The
demand may be made by any party by filing and serving a demand therefor in
writing at any time after the commencement of the action, but not later than the date
‘on which the court sets a trial date or ten days after the date a joint report under
Rule 16(b) or Rule 16.3 is filed, whichever first occurs. The demand for trial by
jury shall not be endorsed on or be combined with any other motion or pleading
filed with the court.




Rule 38(c). Demand; specification of iSSileSl.

In the demand a party may specify the issues which the party wishes to have
tried by a jury; otherwise the party shall be deemed to have demanded trial by jury
for all the issues so triable, If the party has demanded trial by jury for only some of
the issues, any other party may, within ten days after service of the demand or such
lesser time as the court may order, serve a demand for trial by jury of any other or
all issues of fact in the action triable by jury. :

'R.uie 38(d). Waiver

A party waives a jury trial unless its demand is properly served and filed. A
proper demand may be withdrawn only if the parties consent.

Rule 38.1. Setting of Civil Cases for Trial; _Postponemenfs; Scheduling |
Conflicts; Dismissal Calendar

Rule 38.1(a). Setting for Trial

Civil actions shall be set for trial pursuant to Rule 16 or Rule 77. Preference
shall be given to short causes and cases that by reason of statute, rule or court order
are entitled to priority. The parties shall be given at least 30 days notice of the trial
date. |

Rule 38.1(b). Postponements

Unless otherwise provided by local rule, when an action has been set for trial on
a specified date by order of the court, no postponement of the trial shall be granted
except for sufficient cause, supported by affidavit, or by consent of the parties, or by
operation of law. | | | |

Rule 38.1(c). Application for Postponement; Grounds; Effect of Admission of
Truth of Affidavit by Adverse Party '

On an application for a postponement of the trial, if the ground for the
application is the want of testimony, the party applying therefor shall provide an
affidavit showing the materiality of the testimony and that the party has used due
diligence to procure such testimony, stating such diligence and the cause of failure
to procure such testimony, if known, and that such testimony cannot be obtained
from any other source. If the ground for the application is the absence of a witness,
the party applying shall state the name and residence of the witness and what the
party expects to prove by the witness. The application in either case shall also state
that the postponement is not sought for delay only, but that justice may be done. If




the adverse party admits that such testimony would be given and that it w1ll be
considered as actually given on the trial, or offered and overruled as improper, the
trial shall not be postponed. Such testimony may be controverted as if the witness
were personally present. : '

Rule 38.1(d). Deposition of Witness or Party; Consent

The party obtaining a postponement shall, if required by the adverse party,
consent that the testimony of any witness or adverse party in attendance be taken by
deposition. The testimony so taken may be read at the trial by either party as if the
witnesses were present.

Rule 38.1(e). Scheduling conflicts between courts

(1) Notice to the court. Upon Ieaming of a scheduling conflict between a
case in Superior Court and a case in United States District Court, or between
cases in the Superior Courts of different counties, or between cases in different
courts within a county, counsel shall promptly notify the judges and other
counsel involved in order that the conflict may be resolved. |

(2) Resolution of conflicts. Upon being advised of a schedulmg conﬂxct the
judges involved shall, if necessary, confer personally or by telephone in an effort
to resolve the conflict. While neither federal nor state court cases have priority in
scheduling, the following factors may be considered in resolving the conflict:

(A) the nature of the cases as civil or criminal, and the presence of any
speedy trial problems;

(B) the length, urgency, or relative importan_ce of the matters;

(C) acase which involves out-of-town witnesses, parties or counsel;
(D) the age of the cases;

(E) the matter which was set first;

(F) any priority granted by rule or statute; and

(G) any other pertinent factor.

(3) Inter-division Conflicts. Conflicts in scheduling between lelSlOIlS of
the same court may be governed by local rule or general order.

Rule 38.1(f). Dismissal Calendar




The clerk of the court or court administration shall place on the Dismissal
Calendar every civil action in which a Joint Report and Proposed Scheduling Order
joint-report-under Rule 16 or Rule 16.3 or an arbitrator’s notice of decision under
Rule 76 has not been filed with the court within 270 days after the commencement
thereof. A case remaining on the Dismissal Calendar for 60 days shall be dismissed.
without prejudice for lack of prosecution, and the court shall make an appropriate
order as to any bond or other security filed therein, unless prior to the expiration of
such 60 day period: '

(1) a Joint Report and Proposed Scheduling Order joint-report under Rule
16(b) or Rule 16.3 is filed with the court;

(2) the court, on motion for good cause shown, orders the case to be |
continued on the Dismissal Calendar for a specified period of time without
dismissal; or

(3) a notice of decision has been filed with the clerk of the court in a case
‘assigned to arbitration. '

Rule 38.1(g) Notification

The clerk of the court or court administrator, whoever is designated by the
presiding judge, shall promptly notify counsel in writing when a case is placed on.
the Dismissal Calendar, and no further notice shall be required prior to dismissal.

Rule 72. Compulsory Arbitration; .Arbitratieil 'by Reference; Alternaﬁ#e
Dispute Resolution; Determination of Suitability for Arbitration -

(d) Alternative Dispute Resolution.

(1) Compulsory arbitration under A.R.S. § 12-133 and these rules is not
binding. Any party may appeal and all appeals are de novo on the law and facts.
Therefore, before a hearing in accordance with Rule 75 of these rules is held,
counsel for the parties, or the parties if not represented by counsel, shall confer
regarding the feasibility of resolving their dispute through another  form of
alternative dispute resolution, including but not limited to private mediation or
binding arbitration with a mediator or arbitrator agreed to by the parties.

(2) The court shall waive the arbitration requirement if the parties file a
written stipulation to participate in good faith in an alternative dispute resolution
proceeding, and the court approves the method selected by the parties. The




stipulation shall identify the specific alternative dispute resolution method selected.
The court may waive the arbitration requirement for other good cause upon
stipulation of all parties. If the alternative dispute resolution method selected under
this Rule fails, the case shall be set for trial in accordance with Rule 16 of these
Rules and shall not be subject to the rules governing compulsory arbitration.

Rule 73. Appointment of Arbitrators

(a) Lawyer or Non-Lawyer Arbitrators. The parties, by written stipulation
and by written consent of the proposed arbitrator filed with the clerk of the court
with conformed copies to the court administrator, may agree that the case be
assigned to a single lawyer or non-lawyer arbitrator named in the stipulation. All
other cases subject to arbitration shall be heard by an arbitrator selected as provided
below. '

(b) List of Arbitrators. Except as the parties may stipulate under the
provisions of subdivision (a) of this rule, the arbitrator shall be appointed by the
clerk of the court or court administrator from a list of persons, as provided by local
rule, which shall include the following: '

(1) all residents of the county in which the court is located who, for at least
four years, have been active members of the State Bar of Arizona.

| (2) other active and inactive members of the State Bar of Arizona residing
anywhere in Arizona, and members of any other federal court or state bar, who have
agreed to serve as arbitrators in the county where the court is located.

(c) Appointment of Arbitrators; Timing of Appointment; Notice of
- Appointment; Right to Peremptory Strike

(1) Appointment of arbitrator from list. The clerk of the court or court
administrator, under the supervision of the presiding judge or that judge’s designee,
shall prepare a list of arbitrators who may be designated by their area of
concentration, specialty or expertise. The clerk of the court or court administrator
shall randomly select and then assign to each case one arbitrator from the list. -

(2) Timing of appointment. Appointment of an arbitrator to a case shall
occur no later than 120 days after an answer is filed. :

(3) Notice of appointment of arbitrator. The clerk of the court or court
administrator shall promptly mail written notice of the arbitrator selected to the
parties and the arbitrator. The written notice shall advise the parties that the time




periods specified in Rule 38.1(9) of these-Rull.és_ for placing a case on the Dismissal
Calendar shall apply. | . . _

(4) Right to peremptory strike. Within fen days after the mailing of the
notice of appointment of arbitrator, or within ten days after the appearance of a
party if the arbitrator was appointed before that party appeared, either side may
peremptorily strike the assigned arbitrator and request that a new arbitrator be
appointed. Each side shall have the right to only one peremptory strike in any one
case. A motion for recusal or motion to strike for cause shall toll the time to
exercise a peremptory strike. |

(d) Disqualifications and Excuse’s.:‘

(1) Upon written motion and a finding of good cause thefefore, the presiding
|| judge or that judge’s designee may excuse a lawyer from the list of arbitrators.

(2) An arbitrator, after appointment, may be disqualified from serving in a
particular assigned case upon motion of either party to the judge assigned to the
case, for an ethical conflict of interest or other good cause shown as defined in
AR.S. §§ 12-409 or 21-211, submitted in accord with the procedure set out in Rule
42(£)(2) of these Rules. : - |

(3) An arbitrator may be excused by the presiding judge or that judge’s
designee from serving in a particular assigned case upon a showing by the arbitrator
that such individual has completed contested hearings and ruled ‘as an arbitrator
pursuant to these Rules in two or more cases assigned during the current calendar
year and shall be excused on a detailed showing that such individual has an ethical
conflict of interest or other good cause shown as defined in A.R.S. §§ 12-409 or 21-
211, submitted in accord with the procedure set out in Rule 42(f)(2) of these Rules.

(4) After an arbitrator has been disqualified or excused from a particular case
under this subdivision (d), a new arbitrator shall be appointed in accordance with
the procedure set forth in subdivision (c) of this Rule. |




Rule 74. Powers of Arbitrator; Scheduling of Arbitration Hearing; Permitted
Rulings by Arbitrator; Time for Filing Summary Judgment Motion; Receipt of
Court File; Settlement of Cases.

(c) Rulings by Arbitrator.

(1) Authorized rulings. After a case has been assigned to an arbitrator, the
arbitrator shall make all legal rulings, including rulings on motions, except:

(A) motions to continue on the D_ism'issal Calendar or otherwise
extend time allowed under Rule 38.1 of these Rules;

(B) motions to consolidate cases under Rule 42 of these Rules;
(C) motions to dismiss;

(D) motions to withdraw as attorney of record under Rule 5.1 of these.
Ru}es or :

(E) motions for summary Judgment that, if granted, would dlspose of
the entire case as to any party.

Rule 77. Right of Appeal

(a) Notice of Appeal Any party who appears and partzmpates in the arbltratwn
proceedings may appeal from the award or other final disposition by filing a notice
of appeal with the clerk of the court within 20 days after the award is filed or 20
days after the date upon which the notice of decision becomes an award under Rule
76(b), whichever occurs first. The notice of appeal shall be entitled “Appeal from
Arbitration and Motion to Set for Trial” and shall request that the case be set for
trial in the Superior Court and state whether a jury trial is requested and the
estimated length of trial.

(b) Deposit on Appeal. At the time of filing the notice of appeal, and as a
condition of filing, the appellant shall deposit with the clerk of the court a sum equal
to one hearing day’s compensation of the arbitrator, but not exceeding ten percent
(10%) of the amount in controversy. If the court finds that the appellant is unable to
make such deposit by reason of lack of funds, the court shall allow the filing of the
‘appeal without deposit.




. <esmza-x @

~ APPENDIXB



€100/

| ScmzHu@x@.maauﬂo\%o%%é%mg%owsg%aéa%g |

___

- acagny  EL02SZE INSATILIEIS O TOUON _ UCNISIIORPS K SHON —
: : T MVONZTVO SALLOVNE NO ANSWIOVd . _
SEEN . Sl NV SOLLON INIWSTTLLES 34 SHIEAVHO NI SORON BAOBNE - SORONAINOD
ofow; EEOEI | GO MRS TPETBIE s
UOIEULIOJU] JUBIINSO(/ASED \M&
e wepuee( YIS SO NMGL
onuL Jnd TOHS VBV
el - Mmimted SHISOHEVONED | -
00 _ adi; sy oY K2 " piey 1IN Aked
. uopeuuoul Aueg “
HENEYIN 3 STINVT ofonp
W VLIHVAHYS 40 NMOL 'SA SHLIOHD VDIVHD wonde |
HozRElY © meq By
BOOELLLED &Onﬁnzgo
uopeuuoju} osen m




£102/T/ . - G?.H 1= xdse Nomﬁuwma%ﬁ:&%wdﬁm 0S00"3ATER MMM //: mﬁ

| INEWALVIS
ey ZL0TST JHNSOIDSIT 1'62 TTNY WANSHT 1S _ BOIISS 1O DORON oRoN
_ HL¥ S.tNVONSH30 40 SOALES 40 I0LON : : o
SEERY  ZL0ZULVL _ SN sousiopion smg an
_ | NINOLLOW St NIV /SONSIIINGO SLYS _ : _
esnonoy INIWDanr _ _ .
% oieKeAY szt AHVAWNS HO4 zomoz Ok NOILISOGAO SNV Id | venow oy vowsodds es0dds |
osnogneD INAWDANT ANVRANS _ ‘
s ZLOBLZIL MO NOILOW SN30 OL NOLLISOdD 40 IHOddNS S84 JO IHOUENEIG 0] AuOdSa/amMSLY sansiy
NI S10VA 20 ININILYLS OL ISNOSSTN 8ITd .
WY Z\ouLR ‘E,_Egg sy BOBAN | ewuBsseey 04 SORON  SORONMNGD
sanoN0D JVEH ONSIXE OL
S OTO)  ZIZAZE % ANSWOONT AMYINAAS MO NOLLOW 30 JHOddNS puspcy o) vopEyKiRg  vogsindss
. _ i At 11 OL 3LVA GNILXA OL NOILVINGLLS : _
" esnoyunod INSWBANT ASYHINAS HO4 NOLLOW DL 3iva . _
womeyary SRR jnamy QNI O NOLLYINGILS ONIINVHD HICHO Bupumid 1epI0 eI
SSNOUROD . _ INIWDANT AHVNINNS HOS NOLLOW . _ _
eogegay  CHOEE0L 40 1HOddNS NI A3t EVLIMVIAHYS 20 NMOL uopsoddo uiasondng uf Adey oy
©iNawaoant .
SEERNY  ZLOBOL 4uwiens MO zoﬁos SVLIEVIHVS 40 NMOL SHL SUCRON EL
BENGUINCD INTWDHANE ANVARNS HOS NOLLOW S.INVONZ3G s e KRR B
womerary CH0GBHOL :2H INSRISIGY HIONN SHIBRYHO NI 2B WSUIOBADY LOPL) RIOKUIEHO. B
| eshoynoy _ INVESIVLS SHNSOTOSIC : -
weigeyany SHOPEHEL ) NIEIdnS HLS $1450 40 30IAUSS 40 3DILON SRS JO RN RN
penowgnos 1 NOIISO43a
ooy CHOZBIEL  OL SNOILOTRO % INIAI NI SNOLLOW NO DNiNYIH AHPONDUOLIY 0L LOROI uonow
e HO- LETNDI B SALVA ASIGON O NOLLOW INIOP
oD .  glomn
e omery CWOEOZEL AR QT 4EYIVHS SNOLISOIIA IHEYW SNINT senio BP0
: N SNOILOW INSWIIVLS TWitL5Hd ANIOP HIGHO
ey EHOZEl LINSAMYI AALO 3 B FNINN NENOLLOW S317d oujLIr up YooKy UOROH
o ooy EHOTT ANIWRLYLS TYRLISuE INIOP WS (B oW
OBNCYUAOD _ SNOLLDIANOD : _, :
wegepery SO HOMA ONICHYDIH 28 ININTT NI NOLIOW S.417d _ SUIWTT U] HOROR GORON
2ENOENOD N INSWALVIS : . _
mogereay S0P viMiaud INIOM SHLLNEWETAANS HOd NOLLOW sBupescnic FUBIBANS 103 UOROK RO
TREEAY  £L0Z LA ININTT NI SMOLLON _ SUCHOKW -
BUBEAY  £L0ZiA JONTHIANOD SNLVIS EOUIBLIOD SMEIS E]




gz

L90E1T Ta%%a Namoﬁons%ﬁ_@%maﬁm 800" ?xm« /g

R aatin b dut  saihd S SARI VL, WATINEI & AT TRV RIS IVEY SaDCHaY AL wiegeiry
TOEERY  ZaozoEnt CIOILONFALOVNL noN eﬁo&. SOUONUNCT)
 enany ZMOHSEL SSIHNIQVEH 40 SIVOLHILNED ¥ 138 OL NOILOW SesUIpamy J0 SIESYNISD § 195 OL UOROW uoRon
TR ZL0TLLT  Z0LLON TR IO SHTBAVHO NI GORONRML  SORONMNOD
SSROLINGD . SAMOLYOOHNILNI NHOSINN OL SISNOISIY .
 mogegery  CLOUELE ¥ SNOLLOFIGO S.1450 40 ZOIANSS 30 30110N SOIBE IO SN BORON
SENOYLNDD
| Bogomey DU SANLNVIG < 1 INATN NOLLOW SUITT L} HOROW unnoN
ssnogineg ., ANBNZIVIS 2ENS0I0SIC . _
wogepeny  CHOTER gz LN 81450 0 SOIAMES A0 30ULON WWESIGONON N
s8MOUINDD - ZNINFININOLLOW :
woeeay  CHOUAHY oL mba ISNOASIH ONZLXE OL NOLYINSLS puopc o) UOTBINRS  topBindns
ssnoyReD : NI NI'NOLLO OL S1VC SSNOGSaM _
woenny  SHOUEY NS 0L NOLIYINGLLS SNILNVHO ¥30H0 | BupID) 19910 N
eSOUINOD 51 ey NOILIGOGEQ  Deacossepoistiousiuyamsopsiquonisodeq copon
18 DHIEHIEAY Q3dVI-03QIA 30 301 LON GIONIWY GNODES . 30 891N ,
P ommmy  GHZEZY  LEINWIN NOILOW S.4IN1d OL NOLLISOdd0 GoRoN o1 BopEoddo asoddo
esnoED INSWEIYLS ZUASOTOSIA TYANSWT 14dNS
woxeesy  GLOGELT ONGSAS 5.1430 40 IOANIS 40 SOILON SOABS O SUHON PORON
SRRV ZKOZOEY 1 INIKYT NI NOLLOW SILNIYId "3 SUBVHO NI BIOQUEYS Uf  SONONINOD
oshoyrnas _ 1# 3NN ; _ .
weagmay O g nouop sate oL NOLLISOJHD 81430 OF ATd3t uoysoddo o, seuodsey/samsiy e
BENOMLING: — )
rii s 414 L] AONYHVIAY 30 I0LON woumedddy 0 SORON SN
ashoyuen e INIWSANT AMYNINNS HO4 ,
wogeary  CHOPRHE NOILOW 313 OL 30v0 ONALE OLNOUY NS puspg oL UORES  HoReIndiS
. esnouunog INTIWOANT AMYWHNS 404 NOLOWF1H OL :
womyesy  CHOGFHY  niyg GN3LX3 OL NOLYINGLLS DNLINVED BIAHO URROUSIPUBI 0L RO BRI0
aEnoQmog Inzweant . . ,
woieiesy OV LN HOS NOLLOW SYLIMVITHVS 40 NMOL ZHL weiwlipap A1BUILING J0d WO UCHOW
SS00BIN0D INSHDUNE ANVINANS H0= NOLLOW 0 180ddNS .
18 oRyeAY Ziozrezs NI SLOVA 40 INBWRLLVLS FLVHVCS SNVANISa 0B O WGURIEIS  SHEAUGLINSS
asnNoUINOTy ININDANE ASVIRNNS HO3 NOLLOW .
woeneny  CHO¥E Gyl iuVNHYS SO NMOL 3HL 40 DNIMVEH H0 SOLON Bueat 10 SoRoN SIHON
AENOLINOD S .Ewﬁmbﬁm.
oy CHOZBTY JHNSCIOSIA 1'52 I1NY TVINIWT1ddNS BOWIGS O DORON aanoN
! QHE SINVANTA3A 40 3OIAHIS 20 FOLON



sk - | - Eomﬁ~ﬁHB@&%.N@@Q»QSQQ&%&E@dﬁg_umﬁ.opnwu.é\\”ntm

PSIOHNOY _ . :
e opgeqeny - HHOZREY wieyhiioD g HoASe wpduog guopeg uedo
ooy Y00 | uoemgy AInsinduiog jb ieoueD vopeaKiy AIOSINGLIOD JO SIEORRAD  LORENIGNY
8 oquyeay - HOEREY 0shresLy ooy ABUoH i sdjcay Kewop iy whooey
asNOYUNAY : : " 1 .

wogeyeny WLy : S0IANTS 40 LIAVQILY BOIAIAG JO INSBIY yABpLY
12 eMgRHEAY LE0ZRES INVONSAS0 30 HIMSNY WieKhwo 0 BRUOLSEL/IMELY JONSUY
BENOYLINOD e . s . _

18 GgERAY Liozszis 8Lp05GLE Sitiesoy Aeuow IV ey ASUOH Ty wieoay
ASNOUHIOD ‘ ‘ . Keoncosy/seceborupansopsiuogsodsg

wopeyeny  HHOTEAL NOILISO43A UYL OIAIA S0 FOLLON _ plgune aonoN
PENOUNGD . . ! - . . : . "

wegopary  FHOGRIL  STIHOLVOOHHIINIS.IA3A 40 B0IAMIS 0 ADUON a0IAIRG O SOON EHION
OBNOUUNOD | ) ey : odaq  Aienomqsepciaiauspinsopsiguamsodeq _

A DAHRINSTANY w.w. . w _- VAT L INSMTA 2 TN EARE ﬂ.—u:’—.wwwmsmuacuk o 1y 2O ng



R T L e

J
™
73
ﬁ}
=3
Lo ]
<
L)
pv )
—

IN AND FOR THE COUNTY OF PIMA | n..mzo PH 2:31

CRAIG A GROETHE VS. TOWN OF SAHUARITA o
' BY: J. ORR. OEPUTY

CASE: C20113008
DATE: 1/20/2012

- INACTIVE NOTICE

Please take notice {hat pursuant to Rule 38.1(d), Arizona Rules of Civil Procedure, this case has
been placed on the inactive calendar, All unadjudicated claims and Jor temporary orders will be

dismissed without further notice after 60 days unless:

(A proper Motion to Set and Certificate of Readiness is filed pursuant to Rule 38 1(a),
Anzona Rules of Civil Prooedure, and Local Rule 3.5, or

(2) The court orders, for good cause shown that the case be continued on the inacﬁvs
calendar for a spemﬁc time; or ‘ _

3 A final judgment is entared

If you have reason to befieve this notice has been issuad in error, please call CASE
MANAGEMENT SERVICES, INACTIVE/DISMISSAL OFFICE, at 520-740-3561.

BY: GAIL RUEHL

Case Management Services
PLAINTIFF Vs DEFENDANT
GROETHE, CRAIG A ' " TOWN OF SAHUARITA

cc: DONALD T, AWERKAMP, ESQ.
IVELISSE BONILLA-TORRADO, ESQ.
TODD E. HALE, ESQ.



FILED

PATRICIA NOLAND
L | - CLERK, SUPERIOR COURT
LA o R 21772012 10:15:43 AM
ARIZONA SUPERIOR COURT, PIMA COUNTY _ | IR
HON. SCOTT RASH B CASENO. C20113008
TUDGE ' g S
o . DATE:  February 17, 2012
CRAIG A GROETHE -
Plaintiff
Vs,
TOWN OF SAHUARITA
Defendant

IN CHAMBERS CIVIL TRIAL NOTICE

NOTICE

IT IS ORDERED setting a Jury Trial on September 11, 2012 a: 9:00 AM, for 8 days.

IT IS FURTHER ORDERED setting a Status Conference on July 16, 2012, at 9:00 AM. The
purpose of the Mandatory Status Conference is to have counsel confer with the Court approximately 60 days
prior to trial to resolve any discovery matters or other matters relevant to the trial of the case and to explore

- settlement options.
-IT IS FURTHER ORDERED: | R

(L) All reqﬁests to modify the trial date, 'including notice of tnal conﬂic?_s _are:i:o.bé filed by
March §, 2012, : o : _ .

(2)  All dispositive motions shall be filed no later than June 13, 2012, OR if fhe_original trial date -
is continued, 90 days prior to trial, : o e o

(3)  Final disclosures are to be made no later than June 28, 2012, OR if the original trial dat_é is
continued, 75 days prior to trial. : : o -

4) Al discovery s to be completed no later than July 13, 2012, OR if the original trial date is
continued, 60 days prior to trial (discovery request must be served so they may be completed by
the 60 day deadline. This deadline does not relieve the parties of their continuing obligation
to supplement the disclosure as otherwise required under Arizona Rules of Civil Procedure Rule
26 through 37.) ' AR B o

(5)  All Motions in Limine shall be filed in accordance with Arizona Rules of Civil Procedure 7.2;

Before filing a Motion in Limine, parties are encouraged to review Berger v. Sup. Ct., 108 Ariz.
396 (1972). o o

. Judicial Administrative Assistant




Page 2

NOTICE

©

7
(8

@

Date: February 17, 2012 ‘ Case No.: C20113G08

I there is a settlement or the case is otherwise resolved, counsel will immcdiatély advise the

- Court. Ope day's jury fees will be assessed unless the Court is notified of the settlement before
12:00 noon on the judicial day before trial -

A joint pretrial statement, compliant with Arizona Rule of Civil Procedure 16(d), shall be

filed, with a copy to this Division, not less than twenty (20) days prior to trial; failure to do so.
may cause assignment of this case to the Inactive Calendar and its dismissal in 60 days without
further notice. Failure in good faith to prepare or assist in the preparation of the joint pretrial
statement shall subject offending counsel to the sanctions set forth in Arizona Rules of Civil
Procedure 16(1f). - '

; Asa general rule, if an objection of non-disclosure is made at trial, the burden shali be on the

party offering the particular line of testimony, exhibit or the like, to show that written notice
was timely given (at least 60 days prior to trial) of the testimony/document in dispute.
Counsel are advised to have all disclosure stafements, correspondence or other written
documents establishing notice, available in the courtroom, at trial. A party's failure to
produce such written evidence, immediately after an objection of non-disclosure is made,
will generally result in the exclusion of that evidence. :

In addition to the requirement of thc Arizona Rules of Civil Procedure Rule 16(d)(2)(F), the

- parties shall submit to the trial judge twenty (20) days prior to the trial, one copy of each
- deposition transcript. On that copy, each party's offered testimony shall be highlighted in

separate colors (e.g., yellow/Plaintiffs, blue/Defendants). It is the obligation of the counsel to
atrange a hearing to obtain rulings on objections prior to trial. This should be, at the time of
hearing on Motions in Limine and not later than one week prior to trial. Failure to do so will -
result in either waiver of objections or rejection of offered testimony. The Court cautions counsel
regarding over designation of transcript testimony. Purther, summaries are an effective means of

- giving information to the jury., This Court may require, at the request of any party, a deposition\ _

(10

summary and will consider sanctions for unreasonable objections.

The. Friday before the first day of jury trial, counsel shall submit to the trial judge an original
and one copy of all instructions, forms of verdict; a joint draft of preliminary instructions; and
interrogatories which counsel intend to request the Court submit to the jury, if any, and counsel's

~ suggestions for questions on Voir Dire,

b ‘

During' the week before trial, the trial Jawyers shall make an appointment for themselves or
their kniowledgeable assistants to meet with the clerk of this Division or the Second Floor Clerk's
Office with all exhibits. Please advise the clerk which exhibits may be marked directly into

- evidence. Trial counsel shall also provide to the Judge a set of the paper exhibits.

a2

Exhibits: Each separate exhibit intended to be offered shall be listed together with -

‘specific objections, Counsel are caustioned as to unnecessary foundation objections. See

" Shepherd v. Crow, 192 Ariz. 539, 968 P.2d 612 (1998).

Kristi Karlik
Judicial Administrative Assistant
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NOTICE . | |
Date: February 17, 2012 " Case No.: C20113008

(13)

(14)

(15)

(16)

{a

ccl

All parties are advised that roultiple cases are set before this Division and all other division each
week. Generally, the matter with the lowest case number is entitled to preference if two or more
cases are prepared to proceed to trial on a given date. I is the obligation of counsel to check
with the LA A. in this Division as the trial date approaches in order to determine the status of
their particular case in terms of trial priority. : '

Trial Continuances: Trial continuances will not automatically be granted and a hearing is

nécessary. Further, the Pima County Superior Court Policy Re: Continuances of Civil Trial

Settings for Good Cause Shown must be complied with. A copy of this policy is available upon
request.

No discovery motion will be set or heard without compliance with Rule 26(g), which requires
personal consultation, not an exchange of correspondence. Counsel/parties are reminded of
sanctions under Rule 26(f). The Court encourages the scheduling of joint Telephonic
Conferences on minor issues.

Pursuant to Pima County Local Rules of Practice, Rule 3.5, the Court will not give out hearing
dates over the telephone for motions, other than on an emergency basis. Hearing dates must be
obtained by bringing the motion end separate notice of hearing, together with appropriate copies,
to this Division for scheduling. Pursuant to Rule 3.5(b) of Pima County Rules, any motions for
which hearing dates are not requested will be decided without oral argument, unless the

other party(ies) request(s} a hearing.

The American Collége of Trial Lawyers has an adopted Code of Preirial Conduct and Code of
Trial Conduct. This Code describes professional Pretrial and Trial Conduct which this Court
will expect and enforce except to the extent that other rules or law may apply. These Codes may

. be found at www.actl.com.

(18)

(19)

Status Confererices may be heard by telephone conference call. Counsel requesting a telephonic
status conference are to obtain the Court’s approval and contact opposing counsel to obtain
approval and offer that he/she/they may appear telephonically ina conference call arranged by _
requesting counsel. Requesting counsel are to initiate any conference call on the date and time " -
scheduled. The Court’s telephone number is: (520) 740-8045 / 740-8314. '

Counsel are to ensure that copies of documents (motions, oppositions. etc.) necessary for a
Judicial ruling or decision are to be delivered to this Division. See Pima County Local Rule 5.4.
The original shall be filed with the Clerk of Court. The parties are to refrain from lodging with
this Division copies of “Notice of Service” of any discovery papers or pleadings. '

Donald T. Awerkamp, Esq.
Ivelisse Bonilla-Torrado, Esq.
Todd E. Hale, Esq.

~ Case Management Services - Civil

. Kristi Karlik
Judicial Administrative_ Assistant



ARIZONA SUPERIOR COURT, PIMA COUNTY

'HON, SCOTT RASH

JUDGE
COURT REPORTER: Diane Sonntag
Couttroom - 774
CRAIG A GROETHE
Plaintiff
VS.
TOWN OF SAHUARITA
Defendant

PATRICIA NOLAND
CLERK, SUPERIOR COURT
71712012 3:30:13 PM

By: Brenda Ramirez -

CASE NO. C20113008
DATE: July 16, 2012

Donald T. Awerkamp, counsel for Plaintiff

Todd E. Hale, counsel for Defendanﬁ

MINUTE ENTRY

STATUS CONFEREN CEJIPLAIN’I’IFF'S MOTION IN LIMINE

No parties are present

Mr, Awerkamp and Mr Hale argue their respecuve posﬂ:tons to the Court.

~ The Court and counsel further dlscuss the matter.

Based upon the pleadmgs and argumﬁnts of counSel,
IT IS ORDERED that the Plaintiff’s Motion in Limine is DENIED The Plamttff is glven leave to
renew the mot:on at the tune o:l’ trlal after presentnt:on of testimony.

 Atthe rcquest of counsel and the Court behevmg additional discovery may be necessary in thls case,
IT IS ORDERED that the Jury Trial currenﬂy set for September 11, 2012, is reset to January 15, 2013,

at 9:00 am. Estimated time for trial is eight (8) days.

previous trial notice.

cc: Hon, Scott Rash
Donald T. Awerkamp, Esq.
Todd E Hale, Esq.

All discovery/disclosure deadlines shall abide the

__ Brenda Ramirez
Deputy Clerk



IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF PIMA
- NOTICE RE: REASSIGNMENT
Plaintiff:  CRAIG A GROETHE S CASE: - C20113008

Defendant:  TOWN OF SAHUARITA | . DATE: 8/6/2012

*'Il**************'k*'*******************ﬂ;***********\k**i’****-ir*#**’**********i************

vhis case is reassigned to HON. JAMES E. MARNER, DIV. 10

for all further proceedings EFFECTIVE 8/6/2012

BY: CASSANDRA URIAS

CALENDAR SERVICES

CC: CALENDAR SERVICES



: FILED =~ .
PATRICIA NOLAND

CLERK, SUPERIOR COURT
© o Y14/2013 251012 PM :
o : : By: Cassandra Kerton
ARIZONA SUPERIOR COURT, PIMA COUNTY
HON. JAMES E MARNER | i  CASENO. C20113008
COURT REPORTER: Karen Kahle DATE:  January 10,2013 .
Courtroom - 774 : '

CRAIG A GROETHE Donald T, Awerkamp, Esq., Appearing

Plaintiff : Telephonically, counsel for Plaintiff
Vs, |
TOWN OF SAHUARITA - Todd E. Hale, Esq., Appearing Telephonically,

Defendant : counsel for Defendant

- o 3 - MINUTE ENTRY
STATUS CONFERENCE ' '

No parties are present.

The Court and counsel confer regardmg the status of the case. .

‘Counsel advise the Court that this case may resolve and counsel agree: to contanue the tnal date

IT IS ORDERED that the tnal date seton January 15, 2013, is continued to Febmaly 26, 2013, at |
9:00 AM in Division 10 for eight days . : :

M. Awerkamp withdraws the Plaintiff’s Monon in Limine #2 regardmg “after acqulred evidence; the
motion may be re-filed at a later date if necessary.

oo Hon. Jarnes E Marner
‘Donald T. Awerkamp, Esq.
To_dd E. Hale, Esq.

Cassandra Kerton
Deputy Clerk -
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IN THE SUPERIOR COURT OF THE STATEOF ARIZONA 47> -
' A
INAND FOR THE COUNTY OF PIMA - ’?@‘ 'J(%‘%@
¢ Ay
NATIONAL BANK OF ARIZONA VS. MW2 DEVELOPMENT cowom@;« ET AL{r_ | ﬁ?:fag
.
CASE: C20111080 <'(_ %, A
DATE: 12/16/2011 " o
| %

INACTIVE NOTICE

Please take notice that pursuant to Rule 38, 1((!), Arizona Rules of Civil Procedure, this case has
been placed on the inactive calendar. All unadjudicated claims and for tamporary orders wihl be
dismissed without further notlce after 60 days unless:

(1) A proper Motion to Set and Certificate of Readiness is filed pursuant to Rule 38.1(a),
Arizona Rules of Civil Procedure, and Local Rule 3.5, or

(2) The court orders, for good cause shown that the case be continued on the inactive
calendar for a specific time; or

"G)A ﬁnai judgment is entered.

If you have reason to believe this notice has been issued in error, please call CASE
MANAGEMENT SERVICES, INACTIVE/DISMISSAL OFFICE, at §20-740-3561.

BY: GAIL RUEHL

Case Management Services
PLAINTIFF vs DEFENDANT
NATIONAL BANK OF ARIZONA SMITH, WAYNE
SMITH, PETRINA
WRIGHT, MARK H

WRIGHT, MARY LOU

EVAN L. THOMPSON, E5Q,
HEATHER BOYSEL, ESQ.
KEVIN J. BLAKLEY, ESQ.
RUSSELL E. KRONE, ESQ.



PATRICIANOLAND

| | - CLERK, SUPERIOR COURT
R : o L 22220121107:15AM .
ARIZONA SUPERIOR COURT, PIMA COUNTY | o R
HON. KENNETH LERE | '~ CASENO. C20111080
JUDGE - . o
_ DATE:  February 22, 2012
NATIONAL BANK OF ARIZONA
Plaintiff -
VS.
MW?2 DEVELOPMENT CORPORATION,
WAYNE SMITH, PETRINA SMITH,
MARK H WRIGHT, and
MARY LOU WRIGHT
Defendants
‘ . . "NOTICE
DIVISION 3--JURY TRIAL ~

IT IS ORDERED setting a Jury Trial on Tuesday, December 18, 2012, at 9:00 AM, for 3'Days. .

IT IS FURTHER ORDERED setting a Status Conference on Tuesday, October 09, 2012, at 9:00 AM.

IT IS FURTHER ORDERED:
(1) Al discovery is to be complleted nbt later__thad 60 days pﬁor tot:naL o
'(2) Final disclosures are to be made not later than 60 days prior to l:nal. .
(3)  Alidispositive motions shall be filed not later than S0 days prior to trial, _
| (4)  Any Motion chalicnging. the admiissibility of an expert's opinion, pursuant tq.A.R,S; j§12‘—ﬁ'.2.03, |
' shall be filed not later than 90 days before trial. A
(5)  All Motions in Limine shall be filed ot later than 30 days prior to trial; responses to Motions in
Limine shall be filed not later than 20 days prior to trial; no replies are to be filed. .
(6)  Ifthere is a settlement or the case is oﬂxermse resolved, counsel will immediately advise the
Court, One day's jury fees will be assessed unless the Court is notified of the settlemeit before
12:00 noon on the judicial day before trial. o [
(7). Pursnant to Pima County Local Rules of Practice, Rule 3.5, the Court will not give out hearing

dates over the telephone for motions, other than on an emergency basis, Hearing dates must be
obtained by bringing the motion and separate notice of hearing, together with appropriate copies,
to this Division for scheduling. Pursuant to Rule 3.5(b) of Pima County Rules, any motions for
which hearing dates are not requested will be decided without oral argument, unless the

Mary Ann Ritz —
Judicial Administrative Assistant - B
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NOTICE - |
Date: Fcbruary 22, 2012 Case No.:  C20111080

o other party(xes) request(s) a hcanng

®

®

(10)

a1

(12)

(13)

(14

A joint pretrial statement, compliant with Arizona Rules of Civil Procedure Rule 16(d), shall be |
filed, with a copy to this Division, not less than twenty (20) days priot to trial; failure to do so

. will cause assignment of this case to the Inactive Calendar and its dismissal in 60 days without

further notice. Failure in good faith to prepare or assist in the preparation of the joint pretrial
statement shall subject offending counsel to the sanctions set forth in Arizona Rules of Civil
Procedure Rule 16(6).

As a general rule, if an objection of non-disclosure is made at trial, the burden shall be on the
party offering the particular line of testimony, exhibit or the like, to show that written notice
was timely given (at least 60 days prior to trial) of the testimony/document in dispute. -
Counsel are advised to have all disclosure statements, correspondence or other written
documents establishing notice, available in the courtroom, at trial, A party's failure to
produce such written evidence, immediately after an objection of non-disclosure is made,
will generally result in the exclusion of that evidence.

In addition to the requirement of the rale [Arizona Rules of Civil Procedure Rule 16(d)], the
parties shall submit to the trial judge twenty (20) days prior to the trial, one copy of each

. deposition transcript. On that copy, each party's offered testimony shall be highlighted in -
- separate colors (e.g., yellow/Plaintiffs, blue/Defendants). It is the obligation of the counsel

to arrange a hearing to obtain rulings on objections prior to trial. This should be, at the time

_ of hearing on Motions in Limine and not later than one week prior to trial. Failure to do so will

result in either waiver of objections or rejection of offered testimony. The Court cautions counsel

“regarding over designation of transcript testimony. Further, summaries are an effective means

of giving information to the jury. This Court may require, at the request of any party, a

deposition summary and will consider sanctions for nnreasonable objections.

The Friday before the first day of jury trial, counsel shall submit to the trial judge an original

and one copy of all instructions, forms of verdict; a joint draft of preliminary instructions; and
interrogatories which counsel intend to request the Court submit to the jury, if any, and counsel's
suggestmns for questions on Voir Dire.

Dﬂnng the week before tnal, the trial lawyers shall make an appomtmﬁnt for themselves or

their knowledgeable assistants to meet with the clerk of this Division or the Second Floor Clerk's
Office with all exhibits. Please advise the clerk which exhibits may be marked directly into
evidence. Trial counsel shall also provide to the Judge a set of the paper exhibits.

_ Thc purpoée of the Mandatory Status Conference is to have counsel confer with the Court

approximately 60 days prior to trial to resolve any discovery matters or other matters relevant to
the trial of the case and to explore settlement options.

‘Requests for Continuance of the trial date will be considered in light of the Court's policy on

trial continuance. Copy available upon request.

Mary Ann Ritz,
Judicial Administrative Assistant
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Page 3 .~ Date: February 22,2012 .. CaseNo.: C20111080

cc: Hon. Kenneth Lee :
' Christopher L, Hering, Esq.
~ Evan L. Thompson, Esq. .
Heather Boysel, Esg.
Kevin J, Blakley, Esq.
Russell E. Krone, Esq.

Judicial Administrative Assistant




