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Pursuant to Rule 28 of the Rules of the Supreme Court, the State Bar of Arizona petitions the Arizona Supreme Court for the implementation of the  Rules of Procedure for Eviction Actions as set forth in Appendix A, attached hereto.

Overview and Summary of Proposed Changes

In November 2005 the Board authorized the creation of the Landlord/Tenant Task Force (the “Task Force”) to study the eviction process in Arizona.  Among other things, the Task Force was charged with proposing uniform rules of procedure for eviction actions.  


Pursuant to the authority granted by the Board of Governors, then-Bar President Helen Grimwood appointed the Task Force, which is composed of members of the judiciary, tenant advocates, and landlord attorneys.  The complete list of members is attached in Appendix B.

The Task Force constituted a Drafting Committee (the “Committee”) that was also composed of members from these three interest groups.  

Over eleven months, the Committee met more than thirty times.  It spent hundreds of additional hours drafting and debating proposals by electronic mail.  Virtually every word of every Proposed Rule was carefully analyzed and debated.  The Committee’s proposals have been adopted by the Task Force, and are submitted by the State Bar to the Arizona Supreme Court for its consideration.  


It is important to note that this process has resulted in Proposed Rules that represent significant compromises by all three interest groups involved in the drafting, and has resulted in a product that is supported by all three groups.  

Highlights of Proposed Rules

1. Uniformity of Practice.  

If the Proposed Rules are adopted by the Supreme Court, for the first time there will be uniform rules of practice applied in all evictions actions in the State.  Litigants, attorneys, and judicial officers will know what is required of them, and will be able to prepare accordingly.  


Estimates are that 80,000 to 90,000 eviction actions are filed in Maricopa County alone each year.  The overwhelming majority of these actions concern residential leases and are lodged in the justice courts.  All but a handful of defendants are self represented.  


It has been clear for years to those who specialize in this field that the Rules of Civil Procedure, which nominally apply in eviction actions, were not designed for eviction actions.  In part because of the expedited nature of these actions, the Rules of Civil Procedure have, at best, established a rough starting point in determining the procedures to be followed by the judicial officers who preside over these matters.  In some cases, such as the timelines for discovery or motion practices, the Rules of Civil Procedure were clearly inconsistent with the summary procedures required by the four statutory schemes that together authorize eviction actions in Arizona.  


This has resulted in great diversity of practice from courtroom to courtroom.  Some judicial officers have attempted to strictly apply the Rules of Civil Procedure whenever possible.  Others have been willing to vary from those procedures.  The Proposed Rules seek to ensure due process and consistency in the application procedural rules, and to remove those portions of the civil rules that are either inapplicable to or inconsistent with eviction actions.  Thus, simply achieving consistency in practice will be an important accomplishment of these Rules. 

2. Title and Scope of Rules.  

Proposed Rule 1 provides that the Proposed Rules are the only rules that will apply in eviction actions, and that the Rules of Civil Procedure do not apply in eviction actions except as specifically incorporated by the Proposed Rules.  Rule 1 and the other Proposed Rules attempt to use user-friendly terms.  For example, Rule 1 provides that the term, “eviction action” will be used to refer to “forcible detainer”, “forcible entry and detainer”, or “special detainer” actions, rather than using those more technically correct terms that have no meaning to the tens of thousands of unrepresented litigants who are the subjects of these actions each year.

3. Summons, Complaint and Information Sheet.  

The Task Force believes that the expedited nature of eviction proceedings does not permit the use of discovery that prevails in other civil actions and that allows for the use of notice pleading in those matters.  Consequently, Rule 5(c) requires that complaints contain specific information with regard to claims for which a money judgment is sought.  


Rule 5(a) requires that the summons be a separate document from the complaint.  Present practice in most courts allows for the summons and complaint to be combined in a one page document.  The Task Force believes this procedure unintentionally creates the impression in some litigants that the court itself endorses the allegations contained in the complaint.  


Rule 5(d) requires information in the complaint that will advise tenants of their right to reinstate their tenancy if the reason for the action is non-payment of rent.  The Task Force believes that getting this information to tenants at this stage of the proceedings will result in more litigants being able to settle their differences without going to hearing.    


Significantly, Rule 5(a) also requires service of an information sheet with complaints that is substantially in the form found in Appendix A to the Proposed Rules.  This information sheet gives the parties important information with regard to how eviction actions will proceed.  Although this proposal generated an enormous amount of discussion in the Drafting Committee, the Task Force believes the requirement will benefit both plaintiffs and defendants by giving the parties accurate information that will lead to realistic expectations, avoid common misunderstandings, and lead to results that are more satisfactory to both plaintiffs and defendants.  

4. Motions.  

At present, some judicial officers do not permit motions in eviction actions.  Others permit some motions allowed by the Rules of Civil Procedure but not others.  Rule 9 resolves discrepancies in the practice between judicial officers by specifically allowing motions in eviction actions.  The Rule specifically discusses motions to amend pleadings, for judgment on the pleadings, to dismiss, and for reconsideration, and provides at subsection (g) that, “Other motions may be made by either party.”  Rule 15 discusses and permits motions to set aside judgments by incorporating most of the language of Rule 60(c) of the Rules of Civil Procedure.  

5. Disclosure.  

Rule 9 resolves differences in courtroom practice by requiring that parties provide to each other, upon request, particular specified information the Task Force believes to be critical, reasonably necessary in most instances, and readily available to most parties.  These are a copy of the lease agreement, a list of witnesses and exhibits, an accounting of the last six months’ charges and payments, and copies of intended exhibits.  In addition, the Rule permits a judicial officer to order the taking of depositions, inspection of premises, or production of other pertinent documents in a manner that will not delay the times set by statute in individual cases.  Subpoenas may be requested by a party and are discussed at subsection (d) of this Rule.  

6. Recording of proceedings.  

Rule 11(a) requires that all eviction actions be recorded.  At present, not all courts observe this practice.  

7. Change of Judge.  

Proposed Rule 11(e) permits changes of judicial officers both for cause and as of right.  At present, there is no rule or decision consistently followed in eviction actions that requires or prohibits the granting of such motions.  In addition, there no generally accepted procedures as to how a litigant should invoke a change or how a change should be effected once invoked.   The Rule allows for the adoption of local rules opting out of this requirement because the Task Force believes this requirement, while salutary, may simply be unworkable in counties with small populations and large distances between judicial officers.  

8. Default judgments.  

Rule 13(a) and (b)(3) require that judicial officers determine that a summons and complaint were properly and timely served and that they contained all required information before entering a judgment by default.  It also requires that the officer determine whether tenants received proper termination notices and were afforded all appropriate opportunities to cure.  

9. Additional fees.  

Rule 13(c)(2)(D) allows courts to include amounts for such items as extra person fees and pet fees in a money judgment if the charges are specified in a written rental agreement and collected periodically with other rental charges.  

10. Rental concessions.  

Rule 13(d) resolves a split among judicial officers by permitting landlords to include a claim for the value of discounted rent promotions (commonly referred to as rent “concessions”) in a complaint if specifically allowed as an item of damage in a rental agreement.  

    
11. Injunctive relief in Justice Courts.  

Rule 13(g) allows justices of the peace to award injunctive relief “where permitted by law.”  

12. Writs of restitution.  

Courts are authorized by statute to issue writs of restitution following the entry of a judgment granting possession of the premises to a party.  Rule 14(b)(2) resolves a split in practice by judicial officers by providing that writs of restitution may be issued on a plaintiff’s request for forty-five days following the entry of the judgment.  After that time, a writ may still issue, but the plaintiff must explain the reasons for the delay in making application and must certify that the tenancy has not been reinstated since the date of the judgment.  

13. Transfers to Superior Court.  

A.R.S. § 22-201(E) requires the transfer of eviction actions from a justice court to the superior court if title or ownership of real property becomes an issue and describes the procedure that should be followed.  Rule 16 provides, in addition, that the transfer shall not delay the eviction action.  

14. Bonds on appeal.  

Rule 16(b) explains in plain English the confusing statutory bond requirements that must be met in order to appeal from a judgment granting possession.  

15. Conditions on appeal.  

Rule 17(d) gives courts the discretion to impose conditions on staying execution of a judgment that resulted from violent conduct, crimes against children, or criminal activity involving serious property damage or drug-related criminal activity.  In that case, the court may condition the entry of a stay of execution in a manner that will protect the safety of affected persons.  

16. Wrongfully obtained judgments.  

Rule 19(b) requires that a plaintiff move to set aside a judgment if it discovers its purported basis for the judgment it received was invalid.  

17. Agreements in writing.  

Proposed Rule 19(c) adopts the provisions of Rule 80(d) of the Rules of Civil Procedure and provides that only written settlement agreements between parties will be enforced.  

18. Satisfaction of Judgment.  

Rule 4(d) requires a prevailing party to file an appropriate document with a court once a judgment has been satisfied.  Where the judgment creditor cannot be located, the Rule would permit the court to order that the judgment is deemed satisfied following “opportunity for a hearing.”  
Conclusion


The State Bar respectfully requests that the proposed Rules for Eviction Actions be adopted in order to promote public laws and policies that enhance the profession and support the administration of justice.   

Dated this _____ day of December, 2007.


State Bar of Arizona


_____________________________


Robert B. Van Wyck


Chief Bar Counsel

Electronic copy filed with the

Clerk of the Supreme Court of Arizona

this _____ day of December, 2007.

by:  _____________________
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