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IN THE SUPREME COURT
STATE OF ARIZONA
	[bookmark: _zzmpFIXED_CaptionTable]In the Matter of:
PETITION TO AMEND THE RULES OF PROCEDURE FOR JUDICIAL REVIEW OF ADMINISTRATIVE DECISIONS

	Supreme Court No. R-17-
PETITION





Pursuant to Rule 28, Arizona Rules of Supreme Court, the State Bar of Arizona (“State Bar”) petitions the Court to amend the Rules of Procedure for Judicial Review of Administrative Decisions (“JRAD”). 
The amendments proposed in this Petition arose out of the State Bar’s JRAD Rules Study Group (“Study Group”), which the State Bar formed to review and propose amendments to: (i) revise the language to make it consistent with statutory provisions, more clear and concise, (ii) address procedural issues that could be resolved by straightforward changes to the rules, (iii) highlight that under the amended statutes from 2012, an administrative review continues to be an appellate process, and (iv) address any additional issues identified by the Study Group. 
INTRODUCTION
The Supreme Court first promulgated the JRAD rules in 1993. The Arizona State Legislature (“Legislature”) established the Office of Administrative Hearings (“OAH”) in 1995, while the JRAD rules remained in original, un-amended form. In 2012, the Legislature amended the Judicial Review of Administrative Decisions Statutes (“JRAD statutes”) (A.R.S. §§ 12–901 to –914). Later that year, the Court made minor revisions to the JRAD rules, but those revisions were not intended and were not sufficient to address all of the Legislature’s 2012 changes or the changes previously enacted in 1995 to the JRAD statutes and the OAH statutes. 
The Study Group conducted a comprehensive review of all of the JRAD rules and recommended changes to those rules and for the adoption of forms to help litigants more easily navigate the process of appealing administrative decisions under the JRAD statutes.  The work focused on the need to update the JRAD rules in light of the Legislature’s enactments since the initial adoption of the JRAD rules, as well as case law relevant to the administrative review process. The Study Group’s ability to carry out this task was made possible by the appointment of a broad and diverse group to discuss, debate, and develop both the proposed rule revisions and the creation of proposed forms.  The Study Group included a diverse group of private practitioners with significant experience representing private clients in agency proceedings under the administrative procedures act, contested administrative proceedings and the subsequent appeals process.  Further, the Interim Director of the Office of Administrative Hearings, a senior counsel for the Office of the Attorney General and counsel for AHCCCS also participated in the Study Group. In addition, the Study Group included two judges from the Superior Court of Arizona in Maricopa County and two from the Arizona Court of Appeals, all of whom have had experience in the hearing of appeals under the JRAD statutes.   
The State Bar now requests that the Court amend the JRAD rules as discussed below.  The proposed changes are attached. Appendix A is a redlined version of the proposed changes and Appendix B is a clean version of the proposed changes. Appendix C contains the proposed forms. 
DISCUSSION
The proposed changes to each rule are discussed below. 
Rule 1. Scope of Rules
It is recommended that the title to Rule 1 be changed to “Scope of Rules; Applicability of Other Rules; Construction.” This would move the title currently in Rule 15 to Rule 1.
Rule 2. Time Enlargement
It is recommended that the title to Rule 2 be changed to “Time Computation.” This rule now would include references to the appropriate statutes and makes clear that discretion exists generally to enlarge the time for deadlines, except the time to initiate the JRAD appeal, which is non-discretionary by statute. This rule also addresses the service of filings made with the court during a JRAD appeal. 
Rule 3. Stay of an Administrative Decision
This rule provides the framework for motions to stay, including the identification of the core factors to be addressed and evaluated by the court under the standards governing stays. This language was developed to help guide litigants seeking to stay administrative decisions under the standard announced by the Supreme Court in  Smith v. Arizona Citizens Clean Elections Com’n, 212 Ariz. 407 (2006).
Rule 4. Administrative Appeal; When and How Taken
It is recommended that the title to Rule 4 be changed to “Administrative Appeal; Content and Timing.” The proposed changes outline what must be included in a notice of appeal, where to file the notice, time for filing, and the process for the notice of appeal to be served. 
Rule 5. Record on Review
It is recommended that the title to Rule 5 be changed to “Record on Appeal.” The proposed changes include language regarding designating a portion or portions of the record confidential, detailed direction for preparation and certification of transcript, and language regarding correction or modification of the record. 

Rule 6. Appellate Briefs; When Filed
It is recommended that the title to Rule 6 be changed to “Time for Filing a Brief.” The proposed changes establish presumptive due dates for the briefs to be filed by parties to the JRAD appeal. 
Rule 7. Appellate Briefs; Contents
It is recommended that the title to Rule 7 be changed to “Contents of Briefs.” The proposed changes organize the headings included in the opening, answering, and reply briefs. 
Rule 8. Appellate Briefs; Length
It is recommended that the title to Rule 8 be changed to “Length of Briefs.” The proposed changes propose the maximum number of words allowed in the briefs.
Rule 9. Oral Argument
No substantive changes to this rule.
Rule 10. Admission of New or Additional Evidence
It is recommended that the title to Rule 10 be changed to “Admission of Exhibits and Testimony Not Offered During Administrative Hearing; Requirement, Content, Timing and Effect of Motion.” The proposed changes are made to bring this rule in line with the Arizona Rules of Civil Appellate Procedure (“ARCAP”) and organizes the content, time, response, and effect of the motion. 

Rule 11. Trial De Novo
The proposed changes outline the contents, time, and effect of a motion for a trial de novo. 
Rule 12. Discovery
The Study Group recommends this rule be deleted. The proposed rules delete references to discovery found in the current rule.  The recommendation follows significant analysis and discussion by the Study Group about the merits and reality of the nature of JRAD actions.  JRAD actions are appeals.  Normally, in appeals, discovery does not occur.  This is a point that the Legislature itself intended, as the JRAD statutes make no reference to discovery.  While the statutes do permit a party to request the introduction of new evidence, the statutes do not also establish an opportunity to conduct discovery to support that effort.  See A.R.S. § 12–910(B).  At the same time, the proposed rules do not prohibit discovery requests from being made.  Under Rule 1(b), the court has the power to permit discovery under its plenary authority to “achieve the just, speedy, and inexpensive resolution of appeals.”  However, because the presumption and default position under the rules assumes that the appeal will be adjudicated on the record, that no new evidence will be admitted, and that a new trial will not be granted, the inclusion of a discovery rule in the JRAD rules created a false impression of discovery’s presumptive availability on appeal. However, the judges responsible for much of the experience under the current rules noted that historically, very few discovery requests have been granted.  
Rule 13. Waiver of Formal Requirements
The Study Group recommends this rule be deleted. After deliberating on this rule, the Study Group believed that Rule 1(b)’s admonition that the JRAD Rules should be construed to “achieve the just, speedy, and inexpensive resolution of appeals” satisfactorily addressed the issue.
Rule 14. Motions for Reconsideration
In view of the recommendation to delete rules 12 and 13, the Study Group recommends that this rule be re-numbered as rule 12. The Study Group proposed changes to the rule in light of similar changes to ARCAP and suggest that the process be identical or consistent with ARCAP.
Rule 15. Title
[bookmark: _GoBack]The Study Group recommends this rule be deleted. The language regarding title has moved to Rule 1. 
CONCLUSION
	The State Bar of Arizona believes that the changes described above will help to clarify and streamline the JRAD Rules and respectfully requests that the Court adopt the proposed changes. 
       RESPECTFULLY SUBMITTED this ____day of__________________, 2017.



Lisa M. Panahi
Acting General Counsel




Electronic copy filed with the
Clerk of the Arizona Supreme Court
this _____ day of ___________________, 2017.

by: _______________________________ 
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