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IN THE SUPREME COURT

STATE OF ARIZONA

In the Matter of
)


)

PETITION TO AMEND RULES 8
)

37, 48, 50, 52, 53, 54, 55, 56, 57, 58
)
Supreme Court No. R-17-0025
59, 60, 61, 62, 63, 63.2, 64, 65, 66,
)

68, 69, 76, 78, 79, 84, AND 85 AND
)

TO ADOPT NEW RULE 50.1 OF
)
SUPPLEMENT TO THE PETITION
ARIZONA RULES OF PROCEDURE
)

FOR THE JUVENILE COURT
)

________________________________)

Pursuant to Rule 28 of the Arizona Supreme Court and this Court’s January 19, 2017 order in this matter, David K. Byers, Administrative Director, Administrative Office of the Courts respectfully petitions this Court on behalf of the Indian Child Welfare Act (ICWA) Committee of the Arizona State, Tribal, and Federal Court Forum to substitute the language provided in Appendix A for the language provided in the original petition for the proposed new Rule 50.1 of the Arizona Rules of Procedure for the Juvenile Court.  This change is proposed in response to recommendations received due to circulation of the petition at meetings during the comment period ordered by the court.
I. Recommendations and Comments During the Comment Period  
As stated in the petition, the petition was presented for comment with a request for approval at the January 26, 2017 meeting of the Committee on Juvenile Court (COJC).  The COJC provided its unanimous approval.  No comments concerning this petition were filed on the Court’s Rules Forum.  Additionally, the Arizona State, Tribal, and Federal Court Forum members discussed the petition at the January 27, 2017 meeting.  During this discussion the use of the word “should” was noted as problematic in the context of a court rule. In response it was noted that the proposed language of new proposed Rule 50.1 using that word is a direct quotation from the federal regulation.  Members and staff agreed some research was needed to determine whether the rule could be rewritten in some manner to avoid the use of the word “should.”
II. The Proposed Changes in Proposed new Rule 50.1.

We determined the word should was used in the regulations advisedly.  When the BIA issued the proposed rule in 2015, it stated: “We welcome comments on all aspects of this rule.  We are particularly interested in the use of ‘should’ versus ‘must.’”  80 Fed. Reg. 14880, 14882 (Mar. 20, 2015).  Consequently, the changes in the proposed language provided in the Appendix and explained below are based on the agency commentary provided by the BIA with the regulations.
Rule 50.1(b) concerning the burden of proof is changed as follows:

(b) The party seeking departure from the placement preferences should bears the burden of proving by clear and convincing evidence that there is “good cause” to depart from the placement preferences.
The BIA commentary on the regulations states: 
(T)he party seeking departure from the placement preferences should prove there is good cause to deviate from the preferences by ‘clear and convincing evidence.’ FR § 23.132(b).  While this burden of proof standard is not articulated in section 1915 of the statute, courts that have grappled with the issue have almost universally concluded that application of the clear and convincing evidence standard is required as it is most consistent with Congress’s intent in ICWA to maintain Indian families and Tribes intact. [cites omitted]  While the final rule advises that the application of the clear and convincing standard ‘should’ be followed, it does not categorically require that outcome.  However, the Department finds that the logic and understanding of ICWA reflected in those court decisions is convincing and should be followed. . . .  So, while the Department declines to establish a uniform standard of proof on this issue in the final rule, it will continue to evaluate this issue for consideration in any future rulemakings.”
In the long list of cases cited, the BIA included an Arizona case, Gila River Indian Cmmty. v. Dep’t of Child Safety, 238 Ariz. 531 (App. 2015), which used similar issues (good cause to deny transfer), ICWA’s history, other states’ analysis, and the Guidelines to determine that “the heightened standard of ‘clear and convincing’ evidence should apply when Arizona courts decide whether good cause exists to deviate from ICWA foster or adoptive placement preferences.” 238 Ariz. at 536, ¶ 19.  Because the clear and convincing evidence burden of proof is, and supported by case law, the regulations, and the guidelines, it is reasonable and appropriate to delete the “should” from subsection (b) of the proposed new rule.

Rule 50.1(c) concerning good cause to deviate from placement preferences is changed with replacement of the word “should” in subsection (c) and addition of a new subsection (c)(6) that read as follows:
(c) A court's determination of good cause to depart from the placement preferences must be made on the record or in writing and should must be based on one or more of the following considerations:
(6) In extraordinary circumstances, additional considerations consistent with the purposes of the Indian Child Welfare Act and the governing federal and state case law.

In the commentary to the final rule concerning good cause to deviate from placement preferences, the BIA stated:
The final rule also recognizes that there may be extraordinary circumstances where there is good cause to deviate from the placement preferences based on some reason outside of the five specifically-listed factors.  Thus, the final rule says that good cause ‘should’ be based on one of the five factors, but leaves open the possibility that a court may determine, given the particular facts of an individual case, that there is good cause to deviate from the placement preferences because of some other reason.  While the rule provides this flexibility, courts should only avail themselves of it in extraordinary circumstances, as Congress intended the good cause exception to be narrow and limited in scope.”
81 Fed. Reg. 38778, 38839 (Jun. 14, 2016).
The change in proposed Rule 50.1(c) makes mandatory the prior language which stated that good cause should be based on one or more of the five factors and adds a sixth “additional considerations” factor that references the purposes of ICWA and case law.  This would provide for consideration of Navajo Nation v. Ariz. Dep’t of Econ. Sec., 230 Ariz. 339, 345, ¶ 20 (App. 2012) (holding that the factors outlined in the BIA Guidelines were not the exclusive factors to be considered in finding good cause to deviate from the placement preferences).  Although Navajo Nation was decided before the new regulations and guidelines, the reasoning of this case comports with the rule and the prefatory material.  A comment with language from the BIA commentary is included to explain the added Rule 50.1(c)(6) provision.
III. Expedited Adoption and Additional Comment Period.

Considering the lack of comments and specific approval of the proposed rule amendments, except proposed new Rule 50.1, petitioner respectfully requests the Court proceed with expedited adoption of these other rule amendments.  Due to the substantial nature of the proposed changes to proposed new Rule 50.1 contained in this supplement to the petition, petitioner respectfully requests the Court order this supplement to the petition and the proposed new rule as set forth in Appendix A be distributed for an additional comment period ending June 16, 2017.
RESPECTFULLY SUBMITTED this ____ day of _________, 2017.
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APPENDIX A

17B A.R.S. Juvenile Court Rules of Procedure

Proposed Supplemental Rule Changes
Rule 50.1 Deviation from placement preferences.
The determination to depart from the placement preferences in Section 1915 of the Indian Child Welfare Act as provided in 25 C.F.R. § 23.132 must be made in the following manner:

(a) If any party asserts that good cause not to follow the placement preferences exists, the reasons for that belief or assertion must be stated orally on the record or provided in writing to the parties to the child-custody proceeding and the court.

(b) The party seeking departure from the placement preferences bears the burden of proving by clear and convincing evidence that there is “good cause” to depart from the placement preferences.

(c) A court's determination of good cause to depart from the placement preferences must be made on the record or in writing and must be based on one or more of the following considerations:

(1) The request of one or both of the Indian child's parents, if they attest that they have reviewed the placement options, if any, that comply with the order of preference;

(2) The request of the child, if the child is of sufficient age and capacity to understand the decision that is being made;

(3) The presence of a sibling attachment that can be maintained only through a particular placement;

(4) The extraordinary physical, mental, or emotional needs of the Indian child, such as specialized treatment services that may be unavailable in the community where families who meet the placement preferences live;

(5) The unavailability of a suitable placement after a determination by the court that a diligent search was conducted to find suitable placements meeting the preference criteria, but none has been located. For purposes of this analysis, the standards for determining whether a placement is unavailable must conform to the prevailing social and cultural standards of the Indian community in which the Indian child's parent or extended family resides or with which the Indian child's parent or extended family members maintain social and cultural ties;

(6) In extraordinary circumstances, other considerations consistent with the purposes of the Indian Child Welfare Act and the governing federal and state case law.

(d) A placement may not depart from the preferences based on the socioeconomic status of any placement relative to another placement.

(e) A placement may not depart from the preferences based solely on ordinary bonding or attachment that flowed from time spent in a non-preferred placement that was made in violation of ICWA.
Comment

Subsection (c)(6) is based upon the commentary to the final rule in which the BIA stated: “The final rule also recognizes that there may be extraordinary circumstances where there is good cause to deviate from the placement preferences based on some reason outside of the five specifically-listed factors.  Thus, the final rule says that good cause ‘should’ be based on one of the five factors, but leaves open the possibility that a court may determine, given the particular facts of an individual case, that there is good cause to deviate from the placement preferences because of some other reason.  While the rule provides this flexibility, courts should only avail themselves of it in extraordinary circumstances, as Congress intended the good cause exception to be narrow and limited in scope.”  81 Fed. Reg. 38778, 38839 (Jun. 14, 2016).
