Rule 26. General Provisions Governing Discovery

* * * *

(b) Discovery Scope and Limits.

* * * *

(4) Expert Discovery.

(A) Deposition of an Expert Who May Testify. A party may depose any person
who has been disclosed as an expert witness under Rule 26.1(d)(1).

(B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules
26(b)(3)(A) and (B) protect drafts of any report or disclosure required under
Rule 26.1(d), regardless of the form in which the draft is recorded.

(C) Trial-Preparation Protection for Communications Between a Party’s
Attorney and Expert Witnesses. Rules 26(b)(3)(A) and (B) protect
communications between the party’s attorney and any expert witness regardless
of the form of the communications, except to the extent that the
communications:

(i) relate to compensation for the expert’s study or testimony;

(if) identify facts or data that the party’s attorney provided and that the
expert considered in forming the opinions to be expressed; or

(iii) identify assumptions that the party’s attorney provided and that the
expert relied on in forming the opinions to be expressed.

(D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not
discover facts known or opinions held by an expert who has been retained or
specially employed by another party in anticipation of litigation or preparation
for trial and who is not expected to be called as a witness at trial. A party may
discover such facts or opinions only:

(i) as provided in Rule 35(d); or

(i)  on showing exceptional circumstances under which it is impracticable
for the party to obtain facts or opinions on the same subject by other means.

(E) Payment. Unless manifest injustice would result, the court must require that
the party seeking discovery:
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(i) pay the expert a reasonable fee for time spent in responding to
discovery under Rule 26(b)(4)(A) or (D), including the time the expert
spends testifying in a deposition; and

(i)  for discovery under Rule 26(b)(4)(D), also pay the other party a fair
portion of the fees and expenses it reasonably incurred in obtaining the
expert’s facts and opinions, including—in the court’s discretion—the time
the expert reasonably spends preparing for deposition.

(F) Number of Experts Per Issue.

(i) Generally. Unless the parties agree or the court orders otherwise for
good cause, each side is presumptively entitled to call only one retained or
specially employed expert to testify on an issue. When there are multiple
parties on a side and those parties cannot agree on which expert to call on an
issue, the court may designate the expert to be called or, for good cause,
allow more than one expert to be called.

(i)  Standard-of-Care Experts in Medical Malpractice Actions.
Notwithstanding the limits of Rule 26(b)(4)(F)(i), a defendant in a medical
malpractice action may—in addition to that defendant’s standard-of-care
expert witness—testify on the issue of that defendant’s standard of care. In
such an instance, the court is not required to allow the plaintiff an additional
expert witness on the issue of the standard of care.
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