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IN THE SUPREME COURT

STATE OF ARIZONA
	In the Matter of:

PETITION TO AMEND 
RULE 28
Arizona Supreme Court

	Supreme Court No. R ______
Petition to Amend Ariz. R. Sup. Ct., Rule 28, (g) (3)



Per Rule 28, Ariz. R. Sup. Ct., the undersigned respectfully petitions this Court to amend Arizona Supreme Court Rule 28, Procedure for Adoption, Amendment, and Abrogation of Court Rules, specifically subsection (g) (3) Notice, to support longstanding state policy favoring open government and an informed Arizona citizenry and to heighten accountability through augmented transparency.  

I. Background and Purpose of Proposed Rule Amendment.

Under the current procedure, any interested person or entity may petition the Court to amend any court rule. However, the Court does not reveal the reasons for its decision or the votes of the individual justices. Notice is limited to a terse "denied" without explanation or even a polling of the justices' votes. 


This current notice procedure does not promote public understanding and it plausibly weakens public confidence in the Court's deliberative processes and decision-making.

One-word denials foster needless speculation that the petitioners and the issues have been undervalued or dismissed outright. 


Moreover, one-word denials can foreseeably frustrate or even stifle valuable discourse by the general public as well as the legal community on issues of public concern. If an issue is important enough for judicial review by the state's highest court, then the public and the legal community have a significant interest in the reasoning behind the Court's action. 

The current notice procedure also departs from the traditional fact-finder's role involving choice and decision making that occurs, for example, when jurors are individually polled to confirm an outcome of a trial.


Furthermore, the absence of explanations encourages subsequent duplicative submissions by petitioners unable to divine the Court's thinking behind prior denials. This wastes the Court and the petitioners' time and conflicts with the principle of judicial economy. 

To cite two unrelated examples, in 2016 a petitioner submitted a petition to resolve the “ethical conundrum” arising from Arizona’s legalization of medical marijuana and the ethical risks for Arizona lawyers who counsel clients on "matters that are expressly legal under Arizona law but that may violate federal law." Following the Court's one-word denial, in 2018 the same petitioner filed a petition again asking the Court for the same ethical guidance. (See R-16-0027 and R-18-0009)  

The second example of effort duplication involves a public policy organization. In 2017 that organization filed R-17-0022 and after the Court denied its petition without explanation, two years later it filed R-19-0005 on similar grounds. Both petitions asked the Court to amend Rules 32(c) and (d) to make voluntary some aspects of state bar membership and to mandate additional transparency for state bar regulatory and non-regulatory expenditures.

Significantly, the current policy is at variance with the Court's stated Strategic Agenda goal of promoting access to justice by transforming the judicial branch "to a system open (and understandable) to all participants . . . ."
 (emphasis added)

If access to justice is to have its fullest weight in a democracy, it must be nurtured and protected by a system of concomitant court transparency. 

Transparency is essential for the proper functioning of any judicial


system. As legal philosopher Jeremy Bentham wrote in the early


nineteenth century, “[p]ublicity is the very soul of justice.” Without


public oversight over the judicial system, Bentham warned, “all other


checks are insufficient.” Public oversight of the courts serves many


salutary purposes, including ensuring that our system of justice


functions fairly and is accountable to the public. But the benefits of


court transparency extend far beyond the courthouse. Public access to


the courts also allows the public to measure and evaluate governmental


(and private) power. This knowledge produces what Robert Post has


called “democratic competence,” which enables citizens to engage in self-
government, a goal that underlies the First Amendment’s commitment to

freedom of speech.


By comparison, the Nevada Supreme Court issues Orders that explain its action taken on petitions including the votes and dissents, if any, of the individual justices.
 See Appendix for copies of the following: In the Matter of Amendments to SCR 210 Regarding Minimum Continuing Legal Education Requirements and Making Mandatory Continuing Legal Education in Substance Abuse, Addictive Disorders and/or Mental Health Issues, ADKT 0478 Order filed May 5, 2017; and In the Matter of Amendment to the Supreme Court Rule 79 Regarding Professional Liability Insurance for Attorneys Engaged in Private Practice, ADKT 534 Order filed October 11, 2018.
II. Contents of the Proposed Rule Amendment

Orders modeled on the more robust approach adopted by a neighboring jurisdiction may be a best practice on this issue. But this petition merely proposes that where the Court takes action, notices should contain a simple disclosure of the Court's thinking and the polling of justices. 

It is proposed the Court adopt the following new language to Rule 28 (g) (3):


(g) Court Consideration of Rule Petitions; Effective Date of Rules; 
Notice.

(3) Notice. The Clerk must send electronic or mail notice of the action taken 
on a petition to the petitioner, persons and organizations listed in Rule 28(d) 
and all persons who submitted comments on the Court Rules Forum to that 
petition. Notice of the action taken on a petition shall include an explanation 
of the reasons for the Court's action and the votes for or against of each 
justice.
III. Conclusion


The best interests of the Court and of Arizona's citizens are advanced when the public is better able to understand and to assess with greater confidence whether proposed rule petition amendments are warranted. This goal requires meaningful access to the Court's decision making. "Transparency promotes accountability and provides information for citizens about what their Government is doing."
 For the foregoing reasons, this Petition to Amend Ariz. R. Sup. Rule 28 (g) (3) should be granted. 

Respectfully submitted this 10th day of January 2020.
By  /s/ Mauricio R. Hernandez
Mauricio R. Hernandez (#020181)
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