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Pursuant to Rule 16, Ariz. R. Civ. App. P., Griffith Energy, LLC (“Griffith 

Energy”) files this amicus curiae brief in support of the Petition for Review dated 

January 20, 2023 (the “Petition”) filed by Mesquite Power, LLC (“Mesquite”). This 

brief is filed in compliance with Rules 13(i) and 13.1. Ariz. R. Civ. App. P. 

ARGUMENT 

I. If the Court of Appeals’ Opinion in Mesquite Power  stands, it will directly 
and adversely affect pending litigation involving Griffith Energy and the  
valuation of electric generation facilities throughout Arizona.  
  
On December 20, 2022, the Court of Appeals’ Opinion in Mesquite Power, 

LLC v. Arizona Dep't of Revenue, 523 P.3d 960 (App. 2022) sent shockwaves 

through the owners of electric generation facilities. For decades Arizona electric 

generation facilities have relied on the fact that intangible assets, such as power 

purchase agreements (“PPA”), were non-taxable. By its ruling that where intangible 

assets enhance the real and tangible property's value, a court must consider the effect 

such intangible assets have on the property's value, the Court of Appeals has upended 

a decades old taxation regime. As a result, Griffith Energy and similar companies 

across Arizona now face multi-million dollar increases in their property tax liability 

that are plainly prohibited by the governing statutes. 

In particular, the Court of Appeals’ decision directly and adversely affects 

pending litigation involving Griffith Energy. On May 1, 2020, AL Griffith Energy 

Holdings, LLC (a wholly owned subsidiary of ArcLight Energy Partners Fund VI, 
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L.P. (“ArcLight”) entered into a purchase and sale agreement with Star West 

Generation to buy Griffith Energy’s entire business, including the real and personal 

property associated with a 570-megawatt (“MW”) gas-fired combined-cycle 

generation facility located in Mohave County, Arizona. The purchase also included 

the transfer of a power purchase agreement (“PPA”) for power generation (the 

“Griffith PPA”).  

When it purchased Griffith Energy in 2020, ArcLight was already intimately 

familiar with how Arizona valued electric generation facilities for property tax 

purposes.  In 2015, ArcLight had purchased the Mesquite facility. (IR-35, Ex. A.) 

Before ArcLight sold Mesquite in 20181, Mesquite initiated property tax appeals for 

tax years 2016 and 2017, which challenged the Department’s valuation. (IR-86, 2-

3.)  Those cases resulted in a six-day bench trial in tax court. (IR - 35, 2.) Judge 

Whitten found in favor of Mesquite, ruling that the Mesquite PPA was an intangible 

asset, separate and severable from the power plant, and that Arizona law prohibited 

the inclusion of its value in the valuation of the power plant for property taxation 

purposes. (IR - 35, 7.)2  Tellingly, the Arizona Department of Revenue 

 
1  On July 11, 2018, ArcLight sold 100% of its interest in Mesquite Power, LLC 
to a subsidiary of what was then Southwest Generation Operating Company (now 
Onward Energy) who then took over the later tax appeals and litigated the 2019 case 
at issue now.  
 
2  Judge Viola ruled in the instant case that the PPA “is a ‘non-taxable, intangible 
asset’ that is separate and severable from the tangible property and that the valuation 
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(“Department”) did not appeal the final judgment. (IR-36, 3.)  Moreover, the 

Department also agreed to settle the 2018 tax year case in Mesquite’s favor, 

consistent with Judge Whitten’s determination. (Id.; IR-35, Ex. C.)  

Armed with its knowledge of how electric generation facilities are valued in 

Arizona, on December 14, 2020, Griffith Energy filed a property tax appeal 

(TX2020-00123) for the 2021 tax year.3 Pursuant to the scheduling order in that case, 

the parties (Griffith Energy and the Department/Mohave County) exchanged 

appraisals on June 15, 2022. Griffith Energy retained Dan Beaulne with Houlian 

Lokey - the same appraiser and firm ArcLight used in the 2016 and 2017 Mesquite 

litigation. Naturally, Griffith Energy’s appraisal follows the law and valuation 

methodology Judge Whitten upheld in the Mesquite cases. Mr. Beaulne’s discounted 

cash flow analysis estimated a value for the Griffith Energy power plant that 

disregarded any intangible benefits derived from the Griffith PPA. This is because 

the Griffith PPA is an intangible asset, a separate and severable contract, and the 

 
of Mesquite’s tangible property for property tax purposes cannot include the value 
of the PPA.” (IR – 51, 2.). The Department did not appeal Judge Viola’s ruling on 
that issue. 
  
3  It only stands to reason that ArcLight would rely on the prior year’s tax 
litigation in Mesquite, since the Department did not appeal Judge Whitten’s 2016 
and 2017 decision and, in fact, in the Consent Judgment for tax year 2018, agreed to 
carry the 2017 value over the 2018. 
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pertinent statute expressly limits valuation of the plant to the land, real property 

improvements, and its tangible personal property.  

The 2021 tax year case (TX2020-001123) has now been consolidated with a 

subsequent 2022 tax year case (TX2021-000517).  The parties have not yet 

exchanged appraisals in the 2022 tax year case but are currently scheduled to do so 

in June of 2023. The Court of Appeals’ Opinion was issued after ArcLight purchased 

Griffith Energy. Thus, ArcLight initiated a tax appeal based on its understanding of 

the law as set forth in the 2016 and 2017 Mesquite cases that ArcLight litigated, the 

2018 settlement that ArcLight negotiated, and the tax court’s subsequent decision in 

the 2019 Mesquite case that is the subject of the pending Petition for Review.  

As adopted, the Opinion will herald a sea change in Arizona law through its 

unqualified pronouncement that: “where intangible assets enhance the real and 

tangible property’s value, a competent appraisal must consider the effect such 

intangible assets have on the taxable property’s value.” Mesquite Power, 523 P.3d 

at 962. In effect, the Opinion introduces valuation of intangible assets into a statutory 

valuation scheme that has always excluded intangibles from the analysis. The 

determination of whether to tax intangibles – and thus upend vested rights and settled 

expectations - should be made by the Legislature, not the courts. This Court 

cautioned in 1938 when confronted with the question of whether intangibles should 

be taxed: “we think, because it has been recognized for so many years as settled law 
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[that intangibles are not taxable], it is better that the legislature change it than that 

we disturb vested rights….” Maricopa Cnty. v. Trustees of Arizona Lodge No. 2, F. 

& A. M., 52 Ariz. 329, 342–43, 80 P.2d 955, 960 (1938). If the Court of Appeals’ 

opinion stands, it will fundamentally alter Arizona property tax law without any 

legislative involvement. The opinion portends years of property tax litigation 

inviting courts, rather than lawmakers, to identify what is an intangible asset, how 

to allocate intangible value, and how best to value such intangibles. Such litigation 

will not only affect electric generation facilities and other centrally assessed 

properties but will just as significantly impact the valuation of locally assessed 

properties with significant intangible value, such as casinos, hotels, restaurants, 

health care facilities, and similar properties.  

If this Court fails to correct the Court of Appeals’ conclusion that the 

Department has the legal authority to tax intangible property under A.R.S. § 42-

14156, then the baseline assumptions on which Griffith Energy relied when initiating 

its litigation will have been undermined. More importantly, the uncertainty of not 

knowing what assets are taxable and how the Department values those assets would 

forever alter the cost assumptions upon which companies, like ArcLight, entered the 

market. This Court should not validate the Court of Appeals’ expansive reimagining 

of Arizona property tax law.  
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II. The Opinion’s enhancement theory is contrary to the limitations of 
what is subject to tax under A.R.S. § 42-14156. 
 

The parties have presented this Court with highly technical and complicated 

tax issues for review. However, boiled down to its essence, the central question at 

issue is: what assets are taxed under Arizona law? This is a question holds vital 

importance not only for those taxpayers whose assets are valued under the electric 

generation facilities statute, but for taxpayers generally.  

On its face, the Court of Appeals’ decision is flatly at odds with the plain 

language of A.R.S. § 42-14156(A), which specifically identifies what is to be valued 

and, in turn, taxed: (1) the value of the land used in the operating facility; (2) the 

value of the real property improvements used in the operating facility; and (3) the 

value of the personal property used in the operating facility. That’s all.  Nevertheless, 

the Legislature further clarified its intent by specifically defining personal property 

as “all tangible personal property except for land and real property improvements.” 

A.R.S. § 42-14156(B)(2).  Presumably, the Legislature adopted this clarifying 

definition because the property tax statutes elsewhere define personal property as 

“property of every kind, both tangible and intangible, that is not included as real 

estate.” (emphasis added) A.R.S. § 42-11001(10). The Legislature’s decision to 

specifically exclude intangible personal property from the valuation formula for 

electric generation facilities necessarily implies its intent to value and tax only 
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tangible personal property, and not intangible personal property, for facilities like 

those owned and operated by Griffith Energy.  

The Department implicitly recognizes the weakness of its contentions 

regarding what may be valued under A.R.S. § 42-14156(A) on the first page of its 

argument for denying review. (Response to the Petition for Review (“Response”), 

5.) It speculates that when determining the value of the tangible personal property, 

the Legislature recognized the need to consider intangible property by including the 

cost of transporting and installing the personal property when calculating the invoice 

cost of the personal property. See A.R.S. § 42-14156(A)(6)(b). This argument, 

however, cannot be reconciled with the Legislature’s explicit clarification in A.R.S. 

§ 42-14156(B)(2) that “personal property” only includes “all tangible property.” A 

more likely and straightforward interpretation is that the Legislature was merely 

trying to capture, as A.R.S. § 42-14156(A)(6)(b) states, “the invoice cost of the 

personal property” by listing expense items such as “cost of transporting the 

property,” “the cost of labor to install the personal property,” and “any transaction 

privilege or use tax.”4 Id.   

 
4  The Department tries to support its tortured interpretation of A.R.S. § 42-
14156(A)(6)(b) by invoking Kansas law through its citation to In re Appeal of ANR 
Pipeline Co., 276 Kan. 702, 725, 79 P.3d 751, 766 (2003), which found the 
taxpayer’s costs of installation for a pipeline and overhead expenses to be intangibles 
and included in taxpayer’s unit value. But Kansas law is inapposite here. First, 
Kansas’ statute for valuing public utilities is explicit that the “director of property 
valuation shall annually determine the fair market value of public utility property, 
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Equally strained is the Department’s central argument that A.R.S. § 42-14156 

does not expressly prohibit including revenues from the PPA when using the income 

approach. (Response, 5 – 6.) Thus, the Department argues it can include the PPA’s 

revenue stream in the income approach to account for the “enhanced” value of the 

tangible personal property derived from the PPA. The Department asserts it is thus 

not taxing an intangible asset, only taxing the value of the tangible personal property 

as enhanced by the PPA. This is just another way of taxing an intangible asset while 

ignoring the express limitations on what can be valued and taxed under A.R.S. § 42-

14156. Tellingly, however, the Department cannot articulate any meaningful 

difference between the effects of taxing the intangible property directly versus taxing 

it indirectly through the enhanced value of the tangible personal property.  

What the plain meaning of the statute certainly does not permit is the inclusion 

of the revenue attributable to a separate and severable intangible asset, like a PPA, 

in the income approach.5 By including such revenue, the value derived will 

 
both real and personal, tangible and intangible.” Kan. Stat. Ann. § 79-5a04 
(emphasis added). Second, as the Kansas Supreme Court noted, ANR was valued 
using the unit method, which is authorized and preferred in K.S.A. 79–5a04. The 
“unit system taxes only the total value of a business as a going concern…. Thus, the 
unit value may include the fair market value of the tangible, real, and intangible 
property which makes up the assets of the business.” Id., 276 Kan. at 729, 79 P.3d 
at 769. 
 
5  Because the PPA is a separate and servable intangible asset, it can be valued 
separately. The PPA, and not the tangible personal property, is what accounts for the 
large purchase price. As the record demonstrates, when ArcLight sold Mesquite in 
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necessarily include the statutorily excluded intangible value associated with the 

PPA. This is exactly what the Department’s appraiser did.  He included revenue from 

the PPA in his income analysis, yet simultaneously admitted that the PPA had no 

value. (IR-164, 128: 1-15.)   Of course, by including income the PPA generates, the 

Department’s appraiser captured the intangible value associated with the PPA and, 

consequently, derived an inflated opinion of value; a going concern value.  It should 

be obvious that in the absence of the PPA, there would not have been income to 

include in his income analysis and he would have derived a completely different and 

necessarily lower value.  

The value associated with the PPA is best illustrated by the 2017 sale of Unit 

4 of the Gila River Power Plant (“Gila River”), which Judge Viola highlighted in 

her ruling in tax court. Gila River is virtually identical to Mesquite (same type and 

similar size of turbines, a single HRSG, and was constructed in a similar time frame). 

(IR – 89: 59, 61.) Because Gila River lacks a PPA, it sold as a merchant plant for 

$100 million. In this case, Mesquite’s appraiser valued the power plant based on its 

earnings potential as a merchant plant and without a PPA, arriving at a value of $105 

million. Given the similarities between Gila River and Mesquite, the Gila River sale 

supports Judge Viola’s finding that Mesquite’s market value was $105 million. The 

 
2018 for $556 million, a value of $454,565,000 was allocated for the PPA. (See 
Answering Brief, 15 -16) 
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Opinion’s acceptance of the Department’s “enhancement” theory results in nearly 

identical power plants being valued and taxed dramatically different dependent only 

on the existence of an intangible asset (the PPA).  

The Opinion’s acceptance of the Department’s “enhancement” approach 

circumvents the clear language and intent of the governing statute. It also opens the 

door to the enhancement approach being applied in a wide variety contexts when 

valuing property for property tax purposes.  At bottom, this case asks a basic 

question: what is subject to tax? The Legislature answered that question clearly in 

A.R.S. § 42-14156: the land, real property improvements, and the tangible personal 

property; not related intangible assets like a PPA.  

III. Contrary to Arizona law, the Court of Appeals’ Opinion undermines 
long-standing precedent regarding the taxation of intangibles by tacitly 
advancing a unit approach to valuation for utility property. 

Even though Article 9, § 2 of the Arizona Constitution and Arizona statutes 

have authorized the taxation of intangibles, for more than eighty (80) years, Arizona 

courts have consistently held that intangibles may not be subject to ad 

valorem tax because the Legislature has failed to provide a means of equalization 

for or collection of a tax against intangibles. See State Tax Commission v. Shattuck, 

44 Ariz. 379, 38 P.2d 631 (1934); Maricopa County v. Trustees of Arizona Lodge 

No. 2, 52 Ariz. 329, 80 P.2d 955 (1938); Brophy v. Powell, 58 Ariz. 543, 121 P.2d 

647 (1942); Honeywell Info. Sys., Inc. v. Maricopa Cnty., 118 Ariz. 171, 575 P.2d 
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801 (App. 1977); Cottonwood Affordable Hous. v. Yavapai Cnty., 205 Ariz. 427, 72 

P.3d 357 (Ariz. Tax Ct. 2003).6 The law in Arizona has remained unchanged on this 

point the Cottonwood decision two decades ago.  

The Court of Appeals’ Opinion undermines this long-standing precedent by 

tacitly advancing a unitary approach to valuation for utility property, which 

necessarily includes valuing the intangible property associated with a business. The 

unitary valuation approach is typically applied to properties that operate across 

county and state boundaries and whose value depends on the interrelation and 

operation of all the properties as a unit. Consequently, “unit taxation is properly 

characterized not as the taxation of real property or personal property or even a 

combination of both, but rather as the taxation of property as a going concern.” ITT 

World Commc'ns, Inc. v. City & Cnty. of San Francisco, 37 Cal. 3d 859, 864, 693 

P.2d 811, 816 (1985).  

The unitary valuation approach is completely at odds with the plain meaning 

of A.R.S. § 42-14156 which expressly identifies the assets to be valued. 

Nevertheless, the Opinion tacitly endorses the Department’s effort to re-write A.R.S. 

§ 42-14156. In ¶49 of its Opinion, the Court of Appeals notes that the Department 

 
6  The Cottonwood court recognized that the tax credits 
constitute intangible property and should not be added to the value of Cottonwood's 
property or considered as part of Cottonwood's income stream.” (emphasis added) 
Cottonwood Affordable Hous., 205 Ariz. at 429, 72 P.3d at 359. 
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suggested Mesquite must be valued using a unit approach. In fact, the Department 

argues the Opinion “is consistent with decades of case law from other jurisdictions 

holding that the appraiser needs to consider intangible property when determining 

the tangible property’s true value.” (Response, 7.) However, the Department admits 

no Arizona law supports this position: “Arizona courts have not directly addressed 

the issue of whether and how to consider intangible contracts when valuing tangible 

property.” (Opening Br., 20.) In fact, no Arizona decisions have addressed whether 

and how to consider intangible contracts when valuing tangible property. 

Nevertheless, the Department relies exclusively on case law from other jurisdictions 

where - unlike in Arizona – state law expressly requires utilities to be valued using 

the unitary approach.  

The Court of Appeals proceeds to point out that the unit approach would value 

the total plant value as an operating unit but remove any nontaxable assets - without 

explaining what those assets would be - to arrive at a full cash value. Even though 

the Opinion states it is not deciding whether the use of the unit valuation is 

appropriate under Arizona law, it nevertheless observed: 

The advantage of the unit principle is that it captures the value 
generated by the cooperation of mutually beneficial assets. In so doing, 
it considers the “[c]urrent usage” of the property…We hold that any 
valuation approach must appraise the operating unit by its current usage 
to be competent. 
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Mesquite Power, LLC v. Arizona Dep't of Revenue, 523 P.3d 960, 969 (App. 2022). 

In other words, while not giving the unit valuation its full imprimatur, the Court 

nevertheless blesses the Department’s unit valuation approach. By rationalizing the 

need to include the PPA with current usage, the Opinion taxes an intangible asset, 

despite the Legislature’s unmistakable effort to exclude intangible assets from the 

valuation formula. Arizona law is clear that property taxes imposed on electric 

generation facilities should be based on the value of the company’s property as 

opposed to the value of the business itself.  Had the Legislature intended to impose 

property tax more broadly on the far more speculative and intangible-laden value 

associated with the “enhanced” value of tangible personal property, it could have 

done so, but it did not. 

 A.R.S. § 42-14156 specifically identifies what property can be valued and 

excludes intangibles. If the Opinion is left to stand, it amounts to a judicially activist 

overhaul of Arizona’s property tax law. Anchored by this precedent, Arizona’s 

public policy would shift towards taxing the value of a business enterprise rather 

than the property owned by a particular business.   

IV. The Opinion’s problematic analysis of “current usage” has implications 
beyond the valuation of electric generation facilities. 

The Opinion’s current usage analysis further muddies Arizona law by 

confusing Mesquite’s use of the power plant (which is taxable) with Mesquite’s 

business assets (which include the PPA).  The existence of the PPA does not change 
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the current use of the power plant. It remains a power plant subject to valuation under 

A.R.S. § 42-14156.  

The potential widespread impact of the Court of Appeals’ Opinion is 

illustrated by that fact that it has already been cited in a tax court case (TX2017-

000027) involving, not a utility, but a big box retail store leased by Kohl’s. The 

Opinion was issued on December 20, 2022. While a ruling on  a cross-motion for 

summary judgment was pending with the tax court, Maricopa County filed a Notice 

of Supplemental Authority on December 27, 2022, citing to Mesquite Power.7 On 

December 29, 2022, the tax court denied Maricopa County’s motion for summary 

judgment.  On January 10, 2023, however, Maricopa County filed a Motion for 

Reconsideration using the same line of reasoning adopted in Mesquite Power 

regarding current usage.8 Specifically, because Kohl’s appraiser did not appraise the 

property subject to an existing long-term lease and with Kohl’s occupying the 

property, the County argued: “Plaintiff’s appraisal therefore failed to value the 

property as it is and is thus incompetent to rebut the statutory presumption.” 

However, Kohl’s appraised the fee simple interest of the property consistent with 

controlling legal precedent, which holds that “property burdened by long term leases 

or mortgages is not appraised at its potentially restricted selling price but is 

 
7  Attached as Appendix 1.  
 
8  Attached as Appendix 2. 
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compared to similar property without such burdens…. Even if such encumbrances 

make a particular property more or less desirable to a prospective buyer, the assessed 

value for tax purposes is not affected” (emphasis added). Recreation Centers of Sun 

City, Inc. v. Maricopa County, 162 Ariz. 281, 285, 782 P.2d 1174, 1178 (1989).  

Inspired by the Court of Appeals’ Opinion in Mesquite Power, Maricopa 

County now advances a position that “current usage” requires property in Arizona 

to be valued with a long-term lease in place or, in other words, based on a leased fee 

interest. Put differently, Mesquite is already being cited by parties seeking to 

“enhance” the value of real property with intangible assets, such as a long-term lease, 

rather than real property itself. This contradicts Arizona law, which requires 

appraisals for property tax purposes to formulate an opinion of the market value of 

the fee simple interests. Cutter Aviation, Inc. v. Arizona Dep't of Revenue, 191 Ariz. 

485, 491, 958 P.2d 1, 7 (Ct. App. 1997) (for taxation purposes, “ownership” has 

traditionally meant ownership in fee, which includes the rights of control and 

disposal.)   

This example neatly illustrates how the Court of Appeals’ Opinion has 

implications that extend far beyond how electric generation facilities are valued, 

implications that this Court should be clarify and address lest they result in a host of 

conflicted decisions contrary to Arizona’s statutory scheme and decades of case law 

interpreting it.    
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CONCLUSION 

 The Court of Appeals’ decision in Mesquite Power will fundamentally alter 

property tax law in Arizona. It raises important and serious questions of first 

impression and of statewide importance regarding the valuation and taxation of 

intangible assets under Arizona property tax law. Therefore, Griffith Energy urges 

this Court to grant Mesquite’s Petition for Review.  

    RESPECTFULLY SUBMITTED: March 8, 2023. 

 

FRAZER RYAN GOLDBERG & ARNOLD, LLP 
  

By: /s/ Douglas S. John    
    Douglas S. John (021150) 
    Frazer Ryan Goldberg & Arnold, LLP 
    1850 N. Central Avenue, Ste 1800 
    Phoenix, Arizona   85004 
    Attorney for Griffith Energy, LLC 
  



17 
 

APPENDIX TABLE OF CONTENTS 

Appendix 1 – Castle Phoenix, LLC v Maricopa County, Case No. TX2017-000027; 
Defendant’s Notice of Supplemental Authority in Support of its Motion for 
Summary Judgment ................................................................................. 18-27 

 

Appendix 2 – Castle Phoenix, LLC v Maricopa County, Case No. TX2017-000027; 
Defendant Maricopa County’s Motion for Reconsideration of the Court’s 
December 20, 2022 Minute Entry ........................................................... 28-36 

 



 
 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

B
A

LL
, S

A
N

TI
N

 &
 M

C
LE

R
A

N
, P

LC
 

29
99

 N
O

R
TH

 4
4T

H
 S

TR
EE

T,
 S

U
IT

E 
50

0 
PH

O
EN

IX
, A

R
IZ

O
N

A
 8

50
18

 
(6

02
) 8

40
-1

40
0 

Jeffrey Messing (009768) 
messing@bsmplc.com  
James B. Ball (007339) 
ball@bsmplc.com  
Kesha A. Hodge (021824) 
hodge@bsmplc.com  
BALL, SANTIN & MCLERAN, PLC 
2999 North 44th Street, Suite 500 
Phoenix, Arizona 85018  
Telephone: (602) 840-1400 
Facsimile: (602) 840-4411 
Attorneys for Defendant Maricopa County 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN THE ARIZONA TAX COURT 

 
CASTLE PHOENIX LLC, a foreign limited 
liability company authorized to do business 
in Arizona, 
 

Plaintiff, 
 
vs. 
 
MARICOPA COUNTY, a political 
subdivision of the State of Arizona,  
 

Defendant. 
 

Case No. TX2017-000027 
 
DEFENDANT’S NOTICE OF 
SUPPLEMENTAL AUTHORITY IN 
SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT 
 
 
(Assigned to the Hon. Sara Agne)  
 
 

Defendant respectfully calls the Court’s attention to the Court of Appeals Division 

One’s December 20, 2022 Opinion in Mesquite Power, LLC v Arizona Department of 

Revenue, 1CA-TX 22-0002, ___ P3d___, 2022 WL 17814186 (App 2022), copy attached. 

Specifically, at paragraph 51, the Court holds: 

 
We hold that any valuation approach must appraise the 

operating unit by its current usage to be competent. Property 
appraisal evidence is only competent “when it is derived by 
standard appraisal methods and techniques which are shown to 
be appropriate under the particular circumstances 
involved.” Inspiration Consol. Copper Co., 147 Ariz. at 223, 
709 P.2d at 580. Though derived by nominally standard 
methods, Mesquite's appraisal is inappropriate under the 
circumstances because, by assuming the Purchase Agreement 
does not exist, it does not reflect the property as it is. Thus, 
Mesquite's expert testimony is incompetent to rebut the 
statutory presumption. 
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Defendant requests the Court consider the Mesquite Power Court’s decision in 

connection with the argument at pages 9-10 of its Reply in Support of Defendant’s Motion 

for Summary Judgment captioned: “ Mr. Allen Improperly Valued the Subject Property 

Based on Sales of Long Vacant Distressed Properties.”   

 

DATED this 27th day of December 2022. 
 

BALL, SANTIN & MCLERAN, PLC 
 

 
  /s/ Jeffrey Messing  
Jeffrey Messing 
James B. Ball 
Kesha A. Hodge  
2999 North 44th Street, Suite 500 
Phoenix, Arizona 85018 
Attorneys for Defendant Maricopa County 
   
   

 
 
ORIGINAL of the foregoing E-FILED via AZTurbo Court 
on December 27, 2022 
 

- and –  
 

COPY emailed on December 27, 2022, to: 
 
 
Douglas S. John, Esq. 
djohn@frgalaw.com 
James M. Cool, Esq. 
Jcool@frgalaw.com 
FRAZER, RYAN, GOLDBERG, & ARNOLD, L.L.P. 
1850 North Central Avenue, Suite 1800 
Phoenix, AZ 85004 
Attorneys for Plaintiff Castle Phoenix, LLC  
  
 
By:  /s/ C. Rodriguez   
An employee of Ball, Santin & McLeran, PLC 
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Jeffrey Messing (009768) 
messing@bsmplc.com  
James B. Ball (007339) 
ball@bsmplc.com  
Kesha A. Hodge (021824) 
hodge@bsmplc.com  
BALL, SANTIN & MCLERAN, PLC 
2999 North 44th Street, Suite 500 
Phoenix, Arizona 85018  
Telephone: (602) 840-1400 
Facsimile: (602) 840-4411 
Attorneys for Defendant Maricopa County 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN THE ARIZONA TAX COURT 

 
CASTLE PHOENIX LLC, a foreign limited 
liability company authorized to do business 
in Arizona, 
 

Plaintiff, 
 
vs. 
 
MARICOPA COUNTY, a political 
subdivision of the State of Arizona,  
 

Defendant. 
 

Case No. TX2017-000027 
 
DEFENDANT MARICOPA COUNTY’S 
MOTION FOR RECONSIDERATION 
OF THE COURT’S DECEMBER 29, 
2022 MINUTE ENTRY  
 
  
(Assigned to the Hon. Sara Agne)  
  
 

Defendant, Maricopa County, hereby moves the Court for Reconsideration of its 

December 29, 2022 Minute Entry denying Defendant’s Motion for Summary Judgment in 

light of the Court of Appeals’ recent decision in Mesquite Power, LLC v Arizona 

Department of Revenue, 1CA-TX 22-0002, ___ P3d___, 2022 WL 17814186 (App 2022). 

Defendant argued that the Allen appraisal report Plaintiff relies on was incompetent 

to rebut the statutory presumption that the Assessor’s valuation of the subject property was 

correct.  A.R.S. §42-16212 (B).  It is undisputed that the subject property was and is leased 

to Kohl’s Department Stores, Inc.  See Minute Entry at 2.  It is also undisputed that Allen’s 

appraisal valued the property as though it was vacant and available to be leased. See 

Plaintiff’s Controverting Statement of Facts at ¶¶ 7 – 8.  That is Mr. Allen assumed that as 

“of the retrospective date of value the subject property was not leased and was not at 

stabilized occupancy.” Id at ¶7 (quoting Allen Appraisal) That assumption impacted both 

Allen’s income approach, which included estimates of “lease-up costs and loss in income 

28

mailto:messing@bsmplc.com
mailto:ball@bsmplc.com
mailto:hodge@bsmplc.com


 
 

2 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

B
A

LL
, S

A
N

TI
N

 &
 M

C
LE

R
A

N
, P

LC
 

29
99

 N
O

R
TH

 4
4T

H
 S

TR
EE

T,
 S

U
IT

E 
50

0 
PH

O
EN

IX
, A

R
IZ

O
N

A
 8

50
18

 
(6

02
) 8

40
-1

40
0 

over the lease-up period” and his sales approach which relied  exclusively on sales of 

properties with no leases in place.  Id at ¶7 (income approach) and ¶13 (sales approach). 

Plaintiff defended Mr. Allen’s approach as consistent with its view of standard 

appraisal practice and argued that he complied with A.R.S.§42-11054 (c)(1)’s mandate that 

the determination of the property’s “full cash value” be determined based on its “[c]urrent 

usage” because he valued the property as a retail store.  But in Mesquite Power  the Court 

of Appeals rejected Mr. Allen’s approach, holding that an appraisal that ignored the 

property’s actual in-place agreement providing a fixed income, and instead valued it based 

on a hypothetical income model as if the actual agreement did not exist, violated the 

“[c]urrent usage” requirement of A.R.S. §42-1105 (c)(1).  Mesquite Power at ⁋39.  The 

Court expressly held: “This error alone would render Mesquite’s appraisal “[in]appropriate 

under the particular circumstances involved.” Id (quoting Inspiration Consol. Copper Co. 

vs. Ariz. Dept. of Rev, 147 Ariz. 216, 223, 709 P.2d 573, 580 (App 1985)).  

The Mesquite Power Court concluded: “Mesquite’s appraisal is inappropriate 

under the circumstances because, by assuming the Purchase Agreement does not exist, 

it does not reflect the property as it is.  Thus, Mesquite’s expert testimony is 

incompetent to rebut the statutory presumption.”  Id at ⁋51(emphasis added).  That 

holding is equally applicable here.  Plaintiff’s appraisal assumed the existing lease does not 

exist and Kohl’s occupancy of the property would end at the valuation date which was not 

the case.  Plaintiff’s appraisal therefore failed to value the property as it is and is thus 

incompetent to rebut the statutory presumption.  See Orme School v. Reeves, 166 Ariz. 301, 

309, 802 P.2d 1000, 1008 (1990); Sulphur Springs Valley Elec. COOP v. ADOR, 2015 

WL773335 (App 2015)(copy attached)(Summary judgment affirmed because plaintiff’s 

appraisal was incompetent as a matter of law to rebut statutory presumption). 
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Defendant therefore requests the Court reconsider its ruling denying Defendant’s 

Motion for Summary Judgment.  

RESPECTFULLY SUBMITTED this 10th day of January, 2023. 
 

BALL, SANTIN & MCLERAN, PLC 
 

  /s/ Jeffrey Messing  
Jeffrey Messing 
James B. Ball 
Kesha A. Hodge  
2999 North 44th Street, Suite 500 
Phoenix, Arizona 85018 
Attorneys for Defendant Maricopa County 

 
ORIGINAL of the foregoing E-FILED via AZTurboCourt: 
On January 10, 2023 and  
 
COPY electronically-delivered to: 
 
Honorable Sara Agene 
Judge of the Arizona Tax Court 
East Court Building-714 
101 West Jefferson Street 
Phoenix AZ 85003 
 
COPY emailed on January 10, 2023 to: 
 
Douglas S. John, Esq. 
djohn@frgalaw.com   
James M. Cool, Esq. 
Jcool@frgalaw.com  
FRAZER, RYAN, GOLDBERG, & ARNOLD, L.L.P. 
North Central Avenue, Suite 1800 
Phoenix, AZ 85004 
Attorneys for Plaintiff Castle Phoenix, LLC  
  
 
By:  /s/ C. Rodriguez  
An employee of Ball, Santin & McLeran, PLC 

30

mailto:djohn@frgalaw.com
mailto:Jcool@frgalaw.com


31



32



33



34



35



36




