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INTRODUCTION 

 

On the heels of three successful executions in 2022, Aaron Gunches asked 

this Court to issue a warrant for his execution (Warrant). The Arizona Attorney 

General’s Office (AGO) joined that request by filing a motion for a warrant of 

execution, and the Arizona Department of Corrections, Rehabilitation, and Reform 

(ADCRR) compounded pentobarbital for the execution, pursuant to ADCRR 

mailto:Colleen.avcv@gmail.com
mailto:appeals@mcao.maricopa.gov


2 

Department Order 710 (DO 710). The Crime Victims finally expected a conclusion 

to this case more than 20 years after Gunches murdered Ted Price. That changed 

when Governor Hobbs announced that she intended to appoint a commissioner to 

review Arizona’ execution protocols in late January 2023. The Governor’s 

announcement sparked subsequent and ongoing litigation, first involving the 

issuance of the Warrant and now the Governor’s and ADCRR Director’s obligations 

to carry out the execution. The Crime Victims request an extension of the Warrant 

to complete that litigation and to enforce their constitutional rights.  

Even if the Crime Victims are successful, the AGO has suggested that it would 

not request a subsequent warrant and has argued that it does not believe the Maricopa 

County Attorney’s Office (MCAO) can request a subsequent warrant. Rather than 

pursue unnecessary litigation over a request for a warrant in the future, the Crime 

Victims asked this Court to extend the Warrant by 25 days, until May 1, under 

Arizona Rule of Criminal Procedure31.23(c). Extending the Warrant 25 days is the 

most practicable way to now move forward.  

The circumstances here are unique, so this Court ordered the parties to address 

“the merits of the Motion to Extend Warrant of Execution and the source and extent 

of the Court’s authority in these circumstances to issue such order.” (4/3/23 Order.) 

The relevant portion of Rule 31.23(c) reads, “[i]f the Supreme Court finds that it is 

impracticable to carry out an execution [35 days after the Warrant’s issuance], it may 
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extend the execution date but may not extend it more than 60 days after the warrant’s 

issuance.” No similar extension is included in A.R.S. § 13–759.  

To address this Court’s order, the Crime Victims respond: (1) that Rule 

31.23(c) authorizes an extension of the warrant because an execution on April  6, 

2023, is “impracticable” based on ADCRR’s refusal to comply with the timelines in 

DO 710; (2) this Court has authority to extend the Warrant under Rule 31.23(c) 

which implements § 13–759; and (3) and the Crime Victims’ constitutional rights 

pursuant to Article 2, § 2.1(A) and (A)(10) support extending the warrant.   

BACKGROUND 

This Court is aware of the procedural history of this case, having recently 

issued the Warrant and considering the Victim Karen Price’s special action for a writ 

of mandamus. Since this Court considered Victim Price’s request to stay the warrant 

and to reconsider, Victim Karen Price and Maricopa County Attorney Rachel 

Mitchell, on behalf of Victim Brittney Kay, (collectively Plaintiff Victims) filed a 

complaint and petition for special action (Complaint) against Defendants Governor 

Hobbs and ADCRR Director Ryan Thornell in the Maricopa County Superior Court 

on March 31, 2023.  

Their complaint alleges that the Governor and ADCRR’s refusal to carry out 

the sentence imposed on Gunches (1) has resulted in a de facto reprieve in violation 

of Plaintiff Victims’ constitutional rights to justice and finality, (2) have failed to 



4 

perform a duty required by law to which they have no discretion; and (3) are 

proceeding or threatening to proceed in excess of their authority. Plaintiff Victims 

also requested an order to show cause hearing, requesting the superior court order 

Defendants to show cause why the relief requested in the Complaint should not be 

granted. This show cause hearing is currently set on April 6, 2023.   

ARGUMENT 

I. ADCRR’s Refusal to Take Any Steps to Comply with DO 710 Has 

Made it Currently “Impracticable” to Carry Out the Execution on 

April 6, 2023.  

 

Both Governor Hobbs’s and ADCRR representatives have publicly stated that 

Arizona will not execute Aaron Gunches on April 6, 2023. (Appx. A, Statement from 

Governor Hobbs, 3/3/23; Appx. B, Thornell Declaration, 3/15/23.) Presumably 

because of the Governor’s stance, ADCRR has not complied with the strict timelines 

imposed by ADCRR’s Department Order 710.1 See First. Amend. Coal. of Ariz., Inc. 

v. Ryan, No. 2:14-cv-01447-NVW-JFM (D. Ariz. 2014) (prohibiting ADCRR from 

deviating “from timeframes set forth in the execution procedures beyond those 

relating to minor or routine contingencies not central to the execution process” and 

“permanently enjoin[ing] [ADCRR] . . . from engaging in any conduct that violates” 

 
1 Department Order 710 requires that ADCRR perform certain tasks 35 days, 21 

days, 14 days, two days, 24 hours, and 12 hours before an execution. ADCRR, 

Department Order 710: – Execution Procedures (April 20, 2022), available at 

https://corrections.az.gov/sites/default/files/documents/policies/700/0710.pdf.  

https://corrections.az.gov/sites/default/files/documents/policies/700/0710.pdf
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the stipulated settlement). These actions, or inactions, make carrying out the 

execution on April 6, 2023, “impracticable.”  

This Court found that “[u]pon entry of a final judgment and sentence of 

imprisonment, legal authority over the accused passes by operation of law to the 

Department of Corrections” and the executive branch “bear[s] full responsibility for 

executing the judgment and sentence.” Decision Order 3/2/23 (citing State v. 

Wagstaff, 164 Ariz. 485, 488-89 (1990)). Thus, it is the Governor’s and ADCRR’s 

responsibility to take steps to carry out Gunches’s execution.  

Admittedly, it is now April 4, and ADCRR will not be in compliance with a 

portion of DO 710 if this Court extends the warrant because May 1, is 27 days away. 

Yet, ADCRR should have had ample notice to take steps to comply with its legal 

obligations. This Court recognized that Victim Karen Price’s petition for special 

action raised “mixed question of law and fact” and dismissed her petition without 

prejudice. That the Victims’ filed their current complaint is unsurprising, but 

Governor Hobbs’s statements make clear that she has unilaterally chosen to focus 

on other ADCRR needs, rather than prepare for an execution in the event the 

Victims’ special action petition is successful.2 

 
2 Governor Hobbs issued a statement on March 3, 2023: 

 

[T]he State and ADCRR does not intend to proceed with an 

execution on April 6, 2023. Director Thornell will continue to build 

up ADCRR’s staffing and competencies to be able to conduct an 
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Extending the warrant by 25 days may allow ADCRR to come into 

compliance with Department Order 710. Whether the ADCRR’s actions has created 

the potential for civil liability is a question the victims cannot answer, but this Court 

is not a party to ADCRR’s settlement agreement and the victims should not be 

constitutionally harmed by ADCRR’s refusal to even pursue basic requirements 

under DO 710, such as “issu[ing] a news advisory announcing the date of the 

execution.” DO 710 at 8.3.1. See Fitzgerald v. Myers, 243 Ariz. 84, 92, ¶ 25 (2017) 

(any stay in a PCR proceeding should be limited in scope and duration to protect 

victims’ right to finality); State v. Gates, 243 Ariz. 451, 454-55, ¶ 16 (2018) (noting 

the trial court must consider victims’ right to a speedy trial and a prompt and final 

conclusion of the case); State v. Towery, 204 Ariz. 386, 391, ¶ 14 (2003) (noting the 

importance of victims’ constitutional right to finality).  

ADCRR’s refusal to follow DO 710 has made an execution impracticable, 

thus triggering Rule 31.23(c)’s requirement for an extension of the Warrant. This 

Court should extend the Warrant by 25 days to ensure the victims have time to 

litigate their constitutional claims in superior court.  

 

execution in compliance with state and federal laws, and will balance 

that work with the work needed to solve the urgent medical, mental 

health, and other critical problems the Director has inherited from 

the prior administration. 

 

Statement from Governor Katie Hobbs on Warrant of Execution for Aaron 

Brian Gunches (Mach 3, 2023) (Appx. A).   
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II. Rule 31.23(c) Implements this Court’s Authority to Regulate the Time 

Limits Set for a Warrant of Execution. 

 

Last month, this Court concluded that A.R.S. § 13–759(A) and Rule 31.23(a) 

and (b) “expressly confer limited discretion on this Court” concerning the decision 

whether to issue a warrant of execution. Decision Order 3/2/23, at 10-11. Unlike 

those provisions, the victims recognize that Rule 31.23(c) is discretionary, but it 

implements A.R.S. § 13–759(A) and plainly falls within this Court’s procedural 

constitutional rulemaking authority. See Ariz. Const. art. 6, § 5(5); see also State v. 

Reed, 248 Ariz. 72, 76-77, ¶¶ 10, 16 (2020).  

Unlike Rule 31.23(c), § 13–759(A) does not reference an extension of a 

warrant for execution. It reads: 

After a conviction and sentence of death are affirmed and the 

first post-conviction relief proceedings have concluded, the 

supreme court shall issue a warrant of execution that authorizes 

the director of the state department of corrections to carry out 

the execution thirty-five days after the supreme court’s mandate 

or order denying review or upon motion by the state. The 

supreme court shall grant subsequent warrants of execution on 

a motion by the state. The time for execution shall be fixed for 

thirty-five days after the state’s motion is granted.  

 

Id. 
 

Section 13–759 (then A.R.S. § 13–706) was amended in 1994 to require this 

Court, once postconviction relief proceedings concluded, to issue a death warrant 

and fix the execution date for 35 days “after the supreme court’s mandate or order 

denying review or upon motion by the state.” See 1994 Ariz. Sess. Laws Ch. 76, § 2 
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(2nd Reg. Sess.). Recognizing that “Supreme Court rules prescribe that the Supreme 

Court issues death warrants, but no time frames exist within which to do so,” the 

Arizona Legislature fixed a time limit on the date of execution in order to “motivate 

persons to begin procedures in federal court if they wish to appeal.” Revised Fact 

Sheet, S.B.1002, 41st Leg., 2d Reg. Sess. (Feb. 22, 1994) (Appx. C). 

Two years later, this Court responded to the legislature’s amendments by 

proposing its own amendment to Rule 31.17(c), the direct predecessor to Rule 

31.23(c). Proposed Amendment to Rule 31.17, Criminal Rules of Procedure, Sup. 

Ct. No. R-96-0023 (Appx. D). As originally drafted, the proposed amendment would 

have brought Rule 31.17(c) in line with A.R.S. § 13–759(A) and set the date of 

execution for 35 days “after the Supreme Court’s order denying review or granting 

a motion for warrant of execution.” (Appx. D at 22-28.) This Court received 

comments asserting that (1) the 35-day period was too onerous for a defendant’s 

counsel to raise any remaining meritorious arguments before the execution and       

(2) this Court had routinely issued warrants setting execution dates for 60 to 90 after 

the issuance of the warrant. (Appx. D at 1-6, 10-21.)  

This Court ultimately adopted a modified version of the original proposed 

amendment. (Appx. D at 1-6, 10-21.) The modified version specifically provided 

this Court with authority to extend the date of execution, if “good cause renders it 

impracticable to fix it at thirty-five,” to “no more than sixty days after the order 
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denying review or order granting the motion.” (Appx. D at 2.) The time-extending 

provision of Rule 31.17(c), now Rule 31.23(c), has remained substantively 

unchanged since that date. See Ariz. R. Crim. P. 31.23(c). 

Accordingly, at its core, the 25-day extension provided under Rule 31.23(c) 

is the product of a deliberate and reasoned exercise of this Court’s authority, under 

its rulemaking powers, to supplement the 35-day timeline provided by A.R.S. 

§ 13–759(A), where appropriate. See, e.g., State ex rel. Napolitano v. Brown, 194 

Ariz. 340, 342, ¶ 7 (1999) (finding unconstitutional statute that cut time limits for 

filing petitions for post-conviction relief in capital cases set forth by court rule in 

half); State v. Fowler, 156 Ariz. 408, 413 (App. 1987) (because “[t]he right to post-

conviction relief is substantive but the time limits are purely procedural,” court rule 

governing time to file petition for post-conviction relief controlled over statute); Del 

Castillo v. Wells, 22 Ariz. App. 41, 45 (1974) (“[R]easonable time limits placed by 

courts upon the exercise of a substantive right, have uniformly been held to be 

procedural.”). 

While the decision to issue a warrant of execution remains a ministerial, 

non-discretionary act, this Court has long recognized its authority to regulate 

procedural matters related to the timing of the execution. See State ex rel. Conway 

v. Superior Court, 60 Ariz. 69, 73-75, 82 (1942), overruled in part on other grounds 

by Adams v. Bolin, 74 Ariz. 269, 275 (1952) (addressing a rule and statute conflict 
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for the timing of an execution and concluding that this Court retained the power to 

override the legislative rule if it “hamper[ed] the court unduly in its administration 

of its constitutional duties”). Indeed, several parties in the litigation surrounding 

inmate Gunches’s pending execution have already recognized and argued the same.  

Brief of Fed. Pub. Defender for Dist. of Ariz. as Amicus Curiae, State v. Gunches, 

CR-13-0282-AP, at 8, 10-11, 12-13 (filed Feb. 16, 2023); The State’s Response to 

Brief of Amici Curiae, State v. Gunches, CR 13-0282-AP, at 2, 6 (filed Feb. 23, 

2023). 

Rule 31.23(c) is a logical and limited extension of § 13–759(A). It gives this 

Court discretion to extend a warrant by an additional 25 days before requiring that 

the State request a new warrant of execution. It does not impermissibly conflict with 

§ 13–759(A) and is authorized by this Court’s constitutional rulemaking authority.   

III. This Court Also Has Authority to Extend the Execution Date Based 

Upon the Crime Victims’ Constitutional Right to Justice and Finality.  

 

If there was any lingering doubt that this Court could extend the warrant 

pursuant to Rule 31.23(c) in this unusual circumstance, it should be resolved by 

Arizona’s Victims’ Bill of Rights (VBR), which vests this Court with authority to 

extend the Warrant through the mandatory directive to protect victims’ rights.  

A victim of a crime has a constitutional right “[t]o have all rules governing 

criminal procedure . . . in all criminal proceedings protect victims’ rights and to have 

these rules be subject to amendment or repeal by the legislature to ensure the 
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protection of these rights.” Ariz. Const. art. 2, § 2.1(A)(11) (emphasis added); Ariz. 

Const. art. 2, § 32 (“The provisions of this Constitution are mandatory, unless by 

express words they are declared to be otherwise.”). The plain language of Article 2, 

§ 2.1(A)(11) makes clear that the Victims’ rights cannot be ignored.  

Specifically, here, the VBR is intended to preserve and protect victims’ rights 

to justice and due process. Ariz. Const. art. 2, § 2.1(A). Justice is defined as “the 

administration of what is just (as by assigning merited rewards or punishments).” 

Merriam-Webster Dictionary (1990) (emphasis added). It is the very foundation for 

the execution of the death warrant in this case. In preserving and protecting the right 

to justice, the VBR provides victims with a right to finality. Ariz. Const. art. 2, § 

2.1(A)(10) (Victims have a constitutional right to “a…prompt and final conclusion 

of the case after the conviction and sentence.”). Indeed, although this Court denied 

special action relief in CV-23-0055-SA, it expressly recognized that “‘a victim of 

crime has a right’ to a ‘prompt and final conclusion of the case after the conviction 

and sentence.’ Ariz. Const. art. 2, § 2.1(A)(10).” Decision Order 3/22/23, at 2-3. 

While a request for a 25-day extension of the Warrant may seem contradictory 

to the pursuit of justice and finality, this case presents an unusual circumstance 

where the Governor and ADCRR Director intend to let the Warrant expire and 

unconstitutionally delay inmate Gunches’s execution indefinitely. Allowing the 

Warrant to expire before the factual and legal issues are resolved directly impacts 
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Crime Victims’ constitutional rights to justice and finality and will, undoubtedly, 

contribute to further delay.  

The plain language of the VBR gives victims a sweeping right to have 

Arizona’s Rules of Criminal Procedure protect victims’ constitutional rights to 

justice and finality, and Rule 31.23(c) is not an exception to this constitutional 

mandate. To ensure that Plaintiff Victims have an opportunity to litigate the mixed 

issues of facts and law before the Warrant expires, an extension of the Warrant is 

necessary. The very fact that this Court has an obligation to preserve and protect the 

Victims’ rights to justice and finality provides this Court with the power and 

authority to extend the warrant. 

CONCLUSION 

This Court should grant the Crime Victims’ Motion to Extend Warrant of 

Execution. The Victims are seeking to prove the sentence may lawfully be carried 

out through a recently filed complaint and petition for special action in the Superior 

Court. This Court can extend the execution date because it is a procedural matter 

within the Court’s discretion. Accordingly, Crime Victims urge this Court to extend 

the execution date until May 1, 2023. 
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Respectfully submitted this 4th day of April, 2023. 

RACHEL H. MITCHELL 

MARICOPA COUNTY ATTORNEY 

 

 

BY: /s/      BY: /s/      

       Nicholas Klingerman          Colleen Clase 

       Deputy County Attorney          Arizona Voice for Crime Victims 

              Attorney for Victim, Karen Price 
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Statement From Governor Katie Hobbs on Warrant 
of Execution for Aaron Brian Gunches 

 
PHOENIX—Governor Hobbs has issued the following statement after the 
Arizona Supreme Court issued a warrant of execution for Aaron Brian 
Gunches: 
 
 
"Yesterday, the Arizona Supreme Court issued a warrant of execution for 
Aaron Brian Gunches, despite the State withdrawing its motion and informing 
the Court that the State does not seek to carry out an execution at this time. 
The Court’s decision order and warrant make clear, however, that the warrant 
authorizes an execution and does not require it. This is consistent with the law 
and separation of powers between the judicial and executive branches on this 
most serious exercise of the power of the State. 
 
Recent executions in Arizona have raised serious questions about the State’s 
execution protocols. We must ensure that any execution occurs in compliance 
with all state and federal laws and regulations before proceeding. To this end, 
I am appointing retired Judge David Duncan to conduct an independent review 
of Arizona’s execution protocol. Under my Administration, an execution will 
not occur until the people of Arizona can have confidence that the State is not 
violating the law in carrying out the gravest of penalties. 



 
From day one, we’ve known that we inherited a deeply broken corrections 
system. Judge Roslyn Silver’s June 30, 2022 ruling found ADCRR in violation of 
the Constitution and detailed how the system is plagued with inadequate 
medical and mental healthcare and other critical, systemic problems that 
could be life or death issues for people in the Department’s custody if not 
properly addressed. And Judge Silver’s sweeping January 9, 2023 proposed 
injunction makes clear that just remedying those constitutional violations and 
simply bringing the system up to constitutional compliance will take a 
Herculean amount of time and resources, including significant additional 
staffing. I am grateful for Director Ryan Thornell’s leadership and diligent work 
towards fixing this system. 
 
Being adequately staffed and prepared to carry out an execution is just one of 
many urgent and critical duties ADCRR faces concurrently. Getting the 
Department to that point will take time and my hope is, in that time, the Death 
Penalty Independent Review Commissioner will also be able to complete his 
analysis and recommendations, which ADCRR will work to implement. 
 
Therefore, the State and ADCRR does not intend to proceed with an execution 
on April 6, 2023. Director Thornell will continue to build up ADCRR’s staffing 
and competencies to be able to conduct an execution in compliance with state 
and federal laws, and will balance that work with the work needed to solve the 
urgent medical, mental health, and other critical problems the Director has 
inherited from the prior administration.” 
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