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I. INTRODUCTION 

The court of appeals incorrectly decided two important issues of law, and the 

court’s analysis could lead to instability and confusion because it contradicts other 

authorities, including this Court’s precedent and other appellate decisions.   

First, the court of appeals found that Plaintiffs had standing based only on 

allegations in their complaint, even though the undisputed facts show that Plaintiffs 

were not injured.  As the U.S. Supreme Court has explained, a plaintiff should 

establish standing “in the same way as any other matter on which the plaintiff bears 

the burden of proof, i.e., with the manner and degree of evidence required at the 

successive stages of the litigation.”  Lujan v. Defenders of Wildlife, 504 U.S. 555, 

561 (1992).  At the summary judgment stage, a plaintiff must submit evidence of an 

actual injury and cannot rely on mere allegations or conclusory assertions.  Id. 

Here, Plaintiffs’ own testimony proves they suffered no injury.  They admitted 

the City of Phoenix (“City”) pays for “release time” with public funds.  They 

challenged the City’s release time payments because they hoped the City might 

reallocate the funds toward increasing their compensation, but Plaintiffs had no right 

to additional compensation.  They admittedly received everything to which they 

were entitled, and they were not forced to contribute or forego any of their promised 

compensation to pay for release time.  And Plaintiffs admitted the City had no 

obligation to increase their compensation if release time were eliminated, so their 
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requested relief was purely speculative.   

The court of appeals erred by failing to apply the standard for summary 

judgment when deciding whether Plaintiffs had standing.  This Court should accept 

review to clarify that, at the summary judgment stage, a plaintiff must submit 

evidence of an actual injury and cannot rely on mere allegations. 

Second, the court of appeals erred by holding that attorneys’ fees cannot be 

awarded under A.R.S. § 12-341.01 in constitutional cases challenging government 

action.  Although this Court has cautioned that fees usually should not be awarded 

against aggrieved citizens who pursue public interest litigation, the Court has not 

created an absolute bar against fee awards in this context.  Moreover, Plaintiffs were 

not aggrieved citizens pursuing public interest litigation.  They filed this case as 

employees seeking more compensation for themselves.  This case does not give rise 

to fears about chilling good-faith public interest litigation, and there should not be a 

one-way bar against fee awards in favor of the government. 

The appellate court’s holding conflicts with this Court’s recent opinions in 

AFSCME, AFL-CIO, Loc. 2384 v. City of Phoenix, 249 Ariz. 105, 113, ¶ 33 (2020), 

and Piccioli v. City of Phoenix, 249 Ariz. 113, 119, ¶ 24 (2020).  The Court should 

accept review to clarify that fees can be awarded in constitutional cases that arise 

out of contract, even when they challenge government action, especially where the 

plaintiffs are litigating their private pecuniary interests. 
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II. ISSUES PRESENTED FOR REVIEW 

1. The court of appeals decided standing based on allegations in Plaintiffs’ 

complaint even though the undisputed facts show that Plaintiffs were not injured.  

Did the court err by failing to apply the summary judgment standard when Plaintiffs’ 

standing was attacked at the summary judgment stage? 

2. The court of appeals held that A.R.S. § 12-341.01 is not applicable in 

constitutional cases challenging government action.  Did the court err by precluding 

fees awards in favor of the government where Plaintiffs were challenging their 

contractual terms of employment for admittedly personal reasons rather than 

pursuing public interest litigation? 

III. BACKGROUND 

A. Plaintiffs did not pay for release time through a reduction in 
compensation. 

Plaintiffs contend they were forced to pay for release time against their wishes 

through a purported reduction in compensation.  IR 9 (Plaintiffs’ APP.003) ¶¶ 2-4, 

33-38, 52-57, 65, 69-71.  This was their only alleged injury and their entire basis for 

standing.  Plaintiffs were not harmed by release time in any other way, and they filed 

this case solely to seek additional compensation for themselves – hoping the City’s 

release time funds would go instead toward additional vacation time.  IR 70 ¶¶ 105, 

108-110; IR 100 ¶¶ 17-18, 32-36, 48-50, 52-55; IR 100 & 103, Ex. 8 (Gilmore’s 
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Response to NUI No. 2); IR 100 & 103, Ex. 9 (Harder’s Response to NUI No. 2).1  

Plaintiffs had no other interest in this case, and they admitted their quest for more 

compensation would not serve any public purpose.  IR 70 ¶¶ 108-110, 118, 136; IR 

100 ¶¶ 17-18, 32-36. 

Although the court of appeals held that Plaintiffs adequately alleged an injury, 

the court ultimately rejected their allegations based on undisputed evidence that the 

City pays for release time and Plaintiffs received everything to which they were 

entitled under the collective bargaining agreement (“CBA”) that governed their 

compensation.  Gilmore v. Gallego, __ Ariz. __, 2023 WL 2979302, at ¶¶ 13-15, 18, 

20-22 (App. 2023).  The court held that Plaintiffs were not deprived of any right or 

entitlement because they had no right to additional compensation and were not 

compelled to support or associate with intervenor American Federation of State, 

County and Municipal Employees (AFSCME), Local 2384 (“Union”).  Id. at ¶¶ 14-

15, 18-22.  The court’s findings mean that Plaintiffs suffered no injury. 

Plaintiffs contend they were injured because release time was “charged” as 

part of “total compensation” under the CBA, and they contend this means their 

compensation was reduced to pay for release time.  IR 9 ¶¶ 2-3, 33-38, 52-57.  This 

 
1 IR 100 includes Defendants’ (1) responses to Plaintiffs’ statement of facts, and 
(2) controverting statement of facts (“CSOF”).  In this cross-petition, references to 
IR 100 refer to the CSOF. 
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theory misconstrues the meaning of “total compensation,” and Plaintiffs’ argument 

fails based on the undisputed facts and their own testimony. 

“Total compensation” is a term of art that describes the total cost to the City 

to pay for a CBA.  IR 70 ¶¶ 71-73.  During the City’s collective bargaining 

negotiations with the Union, the parties exchange proposals for the upcoming CBA.  

Id. ¶ 68.  Proposals that require the expenditure of City funds are known as 

“economic” items.  Id. ¶¶ 69-70, 75.  The City refers to the sum of all economic 

items (i.e., the total economic package) as “total cost of compensation” or simply 

“total compensation.”  Id. ¶ 71.  Thus, “total compensation” means the total cost to 

the City to pay for all economic items in a CBA.  Id. ¶¶ 71-81; see also Gilmore, 

2023 WL 2979302, at ¶¶ 13, 15.  

The CBA states that “[t]he cost to the City for these release positions and 

release hours … has been charged as part of the total compensation detailed in this 

agreement.”  IR 9, Ex. 1 § 1-3(A) (Plaintiffs’ APP.050) (emphasis added).  Plaintiffs 

admitted the City pays for release time with public funds, and they have no 

ownership interest in those funds.  IR 9 ¶ 39; IR 70 ¶¶ 79-80, 82-83, 86-94, 127-129; 

IR 100 ¶¶ 23, 26, 39, 46-55.   

That release time is part of the “total compensation” package does not mean 

Plaintiffs pay for it or that their compensation is lower because of it.  Employees do 

not receive equal wages and benefits, and some portions of total compensation apply 
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to certain employees and not others.  IR 70 ¶¶ 74, 84-86.  Plaintiffs admitted they 

(1) had no interest in total compensation beyond their personal wages and benefits,

(2) had no interest in the wages and benefits of other employees, and (3) did not

finance their coworkers’ compensation even though it was part of “total 

compensation.”  IR 70 ¶¶ 85-91, 93-94, 96; IR 100 ¶¶ 46-50, 52-55.   

Finally, Plaintiffs conceded that they were not entitled to any wages or 

benefits other than those specified in the CBA, and they received all compensation 

due thereunder.  IR 70 ¶¶ 87, 91, 93-94, 96, 127-129; IR 100 ¶¶ 46-50, 52-55.  

Plaintiffs did not pay fees to the Union, and they were not forced to support or 

subsidize it.  IR 70 ¶¶ 91-94, 96, 141-146; IR 100 ¶¶ 20, 24, 27, 40-43, 46-47, 52-

53. They also admitted that release time did not cause them to receive less than what

was promised in the CBA.  IR 70 ¶¶ 91, 93-94, 96, 129; IR 100 ¶¶ 46-50, 52-55.  

Thus, Plaintiffs are “not asserting any rights under the [CBA]” and “do not allege … 

that the City, the Union, or anyone else has failed to comply with [the CBA].”  IR 

60 & 66, Ex. 26 & Ex. 27 (Plaintiffs’ Declarations) ¶¶ 13-16.   

B. Plaintiffs admitted they were not entitled to more compensation if
release time had been eliminated, and their requested relief was
merely aspirational.

If City-funded release time were eliminated, the City would meet and confer 

with the Union regarding the potential disposition of funds that had been allocated 

for release time.  IR 70 ¶ 111.  Ultimately, the City Council or Manager would decide 
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how to reallocate the funds, and there is no requirement, guarantee, or contractual 

obligation that the funds would be reallocated to increase wages or benefits.  Id. ¶¶ 

112-118, 125-127; IR 100 ¶¶ 13, 15, 36, 48-51, 54-55.  

Plaintiffs admitted that if release time were eliminated, the City “can do 

whatever it wants” with the funds and could reallocate them to other purposes.  IR 

70 ¶¶ 113-117, 124-125; IR 100 ¶¶ 15, 50-51, 54-55.  For example, the City could 

invest in infrastructure or expand City services.  IR 100 ¶¶ 15, 36.  Plaintiffs also 

admitted the City did not promise to increase their compensation.  IR 70 ¶¶ 114, 117, 

122, 125, 127-128; IR 100 ¶¶ 50-51, 54-55.  Thus, the City was not obligated to 

increase Plaintiffs’ compensation if release time had been eliminated, and Plaintiffs 

were not entitled to more than what was in the CBA.  IR 70 ¶¶ 112-114, 117, 120, 

125-128, 136; IR 100 ¶¶ 15, 36, 47-55. 

IV. REASONS THE COURT SHOULD ACCEPT REVIEW OF THE 
ISSUES RAISED IN THIS CROSS-PETITION 

A. The Court should clarify that a plaintiff has a continuing duty to 
establish standing throughout the case and must present evidence 
of an actual injury to survive a motion for summary judgment. 

The court of appeals held that Plaintiffs “adequately alleged” an injury even 

though the court found that Plaintiffs (1) did not pay for release time, (2) were not 

deprived of any compensation to which they were entitled, and (3) were not forced 

to support or associate with the Union.  Compare Gilmore, 2023 WL 2979302, at ¶¶ 

10-11 with id. at ¶¶ 13-15, 18-22.  The court’s findings, which were based on 
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Plaintiffs’ testimony and admissions, establish that Plaintiffs were not injured.  See, 

e.g., id. at ¶¶ 20-22 (Plaintiffs “admit they receive all wages and benefits they are 

entitled to under the MOU,” and “[P]laintiffs testified at their depositions they were 

not forced to financially support the Union and were not forced to adopt the Union’s 

positions or viewpoints”).  The court erred by analyzing standing at the summary 

judgment stage based on Plaintiffs’ mere allegations. 

The party opposing summary judgment must “set forth specific facts showing 

a genuine issue for trial” and “may not rely merely on allegations or denials of its 

own pleading.”  Ariz. R. Civ. P. 56(e).  Thus, federal courts have held that “[w]hen 

the attack on standing occurs via a motion for summary judgment, the plaintiffs can 

no longer rest on their allegations.”  Wilson v. State Bar of Ga., 132 F.3d 1422, 1427 

(11th Cir. 1998); see also Gerlinger v. Amazon.com Inc., 526 F.3d 1253, 1255-56 

(9th Cir. 2008) (same). 

At the pleading stage, general factual allegations of injury 
resulting from the defendant’s conduct may suffice ….  In 
response to a summary judgment motion, however, the 
plaintiff can no longer rest on such “mere allegations,” but 
must “set forth” by affidavit or other evidence “specific 
facts” ….  

Lujan, 504 U.S. at 561; see also Bennett v. Napolitano, 206 Ariz. 520, 525, ¶ 22 

(2003) (“we have previously found federal case law instructive” regarding standing). 

Although this Court has not yet expressly adopted this standard, the Court has 

indicated that “a litigant seeking relief in the Arizona courts must first establish 
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standing to sue.”  Bennett, 206 Ariz. at 525, ¶ 19 (emphasis added).  “To establish 

standing, we require that petitioners show a particularized injury to themselves.”  

Bennett v. Brownlow, 211 Ariz. 193, 196, ¶ 17 (2005) (emphasis added).  The Court 

has “denied standing to citizens seeking relief against the governor because they 

failed to plead and prove palpable injury personal to themselves.”  Bennett, 206 Ariz. 

at 524, ¶ 16 (emphasis added).  This is especially true “in actions in which 

constitutional relief is sought against the government.”  Id.  “A contrary approach 

would inevitably open the door to multiple actions asserting all manner of claims 

against the government.”  Id.   

Similarly, the court of appeals has held that plaintiffs lack standing when they 

fail to submit evidence of an injury at the summary judgment stage.  See, e.g., 

Blanchard v. Show Low Plan. & Zoning Comm’n, 196 Ariz. 114, 118, ¶ 21 (App. 

1999) (plaintiff lacked standing where “no evidence was presented about any 

particular harm … other than the general allegations of harm contained in the 

complaint and the testimony of appellants’ expert about general harm to the area”); 

Dail v. City of Phoenix, 128 Ariz. 199, 202-03 (App. 1980) (plaintiff lacked standing 

where he “has shown neither a direct expenditure of funds generated by taxation nor 

an increased levy of tax”); Burks v. City of Maricopa, 2018 WL 3455691, at ¶ 19 

(Ariz. App. 2018) (memo. dec.) (similar). 

The opinion below conflicts with this authority.  The Court should accept 
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review to clarify that a plaintiff must submit evidence of an actual injury, and cannot 

rely on mere allegations, to survive a motion for summary judgment.  

Here, Plaintiffs admitted (1) they received all compensation to which they 

were entitled, (2) the City did not promise to pay, and they were not entitled to, 

anything more than what was in the CBA, and (3) nothing was deducted from their 

promised compensation to pay for release time.  IR 70 at ¶¶ 79-80, 82, 87-94, 96, 

114, 117, 125, 127-129; IR 100 at ¶¶ 20-21, 23, 27, 46-55.  Plaintiffs also admitted 

they were not compelled to join, support, finance, or associate with the Union 

beyond their unsupported allegation that they were compelled to pay for release 

time.  IR 70 ¶¶ 91-94, 96, 129, 139, 141-146; IR 100 ¶¶ 17-18, 20, 24, 27, 32, 35, 

40-43, 46-47, 53-54.  Thus, it is undisputed the City complied with its contractual 

obligations, and Plaintiffs were not deprived of any right or entitlement.  Plaintiffs 

were not injured, and they do not have a personal, particularized interest in this case. 

Standing also requires “a showing that the injury can be redressed by a 

favorable decision.”  Karbal v. Ariz. Dep’t of Revenue, 215 Ariz. 114, 118, ¶ 19 

(App. 2007).  This is another fatal flaw because Plaintiffs did not have a prospective 

right to any hypothetical compensation increase that was never promised or set forth 

in the CBA.  See, e.g., Orfaly v. Tucson Symphony Society, 209 Ariz. 260, 264, ¶¶ 

11-13 (App. 2004) (employees have no reasonable expectation to be paid in manner 

that differs from CBA); Abbott v. City of Tempe, 129 Ariz. 273, 278-79 (App. 1981) 



11 

(employees only entitled to compensation set forth in contract).  Plaintiffs’ purported 

injury could hypothetically be redressed only if the City chose to increase their 

personal compensation – a result they admitted was not required because nothing 

compelled the City to increase their compensation.  IR 70 ¶¶ 111-118, 122, 125-127; 

IR 100 ¶¶ 10-14, 15, 33, 36, 48-52, 54-55.   

As U.S. Supreme Court explained in strikingly similar circumstances: 

[T]axpayers … asserted that the Arizona statute governing 
mineral leases has “deprived the school trust funds of 
millions of dollars thereby resulting in unnecessarily 
higher taxes.” …  Even if the first part of that assertion 
were correct, however, it is pure speculation whether the 
lawsuit would result in any actual tax relief for 
respondents….  The possibility that taxpayers will receive 
any direct pecuniary relief from this lawsuit is “remote, 
fluctuating and uncertain,” … and consequently the 
claimed injury is not “likely to be redressed by a favorable 
decision” …. 

…. 

If respondents prevailed and increased revenues from state 
leases were available, maybe taxes would be reduced, or 
maybe the State would reduce support from other sources 
so that the money available for schools would be 
unchanged….  These policy decisions might be made in 
different ways by the governing officials, depending on 
their perceptions of wise state fiscal policy and myriad 
other circumstances.  Whether the association’s claims of 
economic injury would be redressed by a favorable 
decision in this case depends on the unfettered choices 
made by independent actors not before the courts and 
whose exercise of broad and legitimate discretion the 
courts cannot presume either to control or to predict. 

ASARCO Inc. v. Kadish, 490 U.S. 605, 614-15 (1989) (cleaned up; emphasis added). 
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If release time were eliminated, the City Council would have unfettered 

discretion to reallocate the funds to other purposes.  IR 70 ¶¶ 111-118, 120, 124-126, 

136; IR 100 ¶¶ 15, 50-51, 54-55.  As in ASARCO, Plaintiffs allege only speculative 

harm based on their subjective wishes rather than an actual, concrete injury.  See 

also Dail, 128 Ariz. at 202-03 (plaintiff must “show some interest beyond a general 

desire to enforce the law,” and “[t]o base his standing on events that might be 

precipitated by the court’s determination of the merits in his favor is unacceptable”). 

Finally, Plaintiffs lack standing to bring their Gift Clause claim because they 

were not trying to “prevent the depletion of the public treasury” or “protect public 

funds [from] the purely private or personal interests of any individual.”  Cf. 

Cheatham v. DiCiccio, 240 Ariz. 314, 318, ¶ 9 (2016).  Instead, Plaintiffs were 

pursuing their private pecuniary interests.  They admitted this would not serve a 

public purpose, and they would not personally benefit if the City’s funds went to 

some other public purpose.  IR 70 ¶¶ 108-110, 118; IR 100 ¶¶ 32-36. 

B. The Court should clarify that A.R.S. § 12-341.01 applies in 
constitutional cases that arise out of contract, even when they 
challenge government action. 

The court of appeals held that “claims challenging the constitutionality of 

actions of a public body, including under the Gift Clause of Arizona’s Constitution, 

do not qualify for an award of fees under A.R.S. § 12-341.01.”  Gilmore, 2023 WL 

2979302, at ¶ 42.  This overstates the holding in Wistuber v. Paradise Valley Unified 
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Sch. Dist., 141 Ariz. 346 (1984), which did not establish an absolute bar against fee 

awards.  See AFSCME, 249 Ariz. at 113, ¶ 33.  Instead, this Court cautioned that 

“[w]here aggrieved citizens, in good-faith, seek a determination of the legitimacy of 

governmental actions, attorney’s fees should not usually be awarded.”  Wistuber, 

141 Ariz. at 350 (emphasis added).  If the Court had intended to bar fee awards, it 

would have said so. 

The decision below conflicts with AFSCME and Piccioli, where the plaintiffs 

alleged that “the City diminished and impaired their vested rights to pension benefits 

in violation of the Pension and Contract Clauses of the Arizona Constitution … and 

the Contract Clause of the Federal Constitution.”  AFSCME, 249 Ariz. at 106-07, ¶¶ 

2-5; Piccioli, 249 Ariz. at 115-16, ¶¶ 2-7.  Thus, those plaintiffs also challenged “the 

constitutionality of actions of a public body,” but this Court distinguished Wistuber 

and awarded fees because the employees filed their claims “as parties to a contract 

rather than as aggrieved citizens.”  AFSCME, 249 Ariz. at 113, ¶ 33; Piccioli, 249 

Ariz. at 119, ¶ 24. 

Here, Plaintiffs alleged that “[i]t is a condition of [their] public employment 

that they are bound by the terms of the [CBA].”  IR 9 ¶¶ 50-51.  Like in AFSCME 

and Piccioli, Plaintiffs filed this case to challenge a CBA they disliked in hopes of 

changing their contractual terms of employment.  Plaintiffs’ only alleged injury 

arose out of their contractual employment relationship with the City, and their only 
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interest in challenging release time was based on their desire to redefine their 

employment contract.  Plaintiffs’ claims failed because they did not have a 

contractual right to additional compensation. 

Moreover, the Wistuber plaintiffs were taxpayers who pursued public interest 

litigation as actual “aggrieved citizens.”  In contrast, Plaintiffs’ claims were about 

their personal compensation as employees, and they admitted their quest for more 

compensation would not serve a public purpose.  IR 70 ¶¶ 108-110, 118; IR 100 ¶¶ 

17-18, 32-36, 48, 54.  This is not a public interest case, and Plaintiffs are not 

“aggrieved citizens.”  Their circumstances are materially indistinguishable from the 

plaintiffs in AFSCME and Piccioli.   

The court of appeals erred by interpreting Wistuber as creating a bar against 

fee awards.  This Court should accept review to clarify that fees can be awarded 

against employees who challenge their contract of employment, subject to the 

superior court’s discretion to weigh the relevant factors and balance equitable 

considerations, even when the challenge is moored to supposed constitutional 

claims. 

V. NOTICE UNDER ARCAP 21. 

Defendants request attorneys’ fees and costs under A.R.S. §§ 12-341 and 12-

341.01. 
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L A W  O F F I C E S  
S H E R M A N  &  H O W A R D  L . L . C .  
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John Alan Doran (AZ Bar No. 012112) 
(JDoran@ShermanHoward.com) 

Matthew A. Hesketh (AZ Bar No. 029319) 
(MHesketh@ShermanHoward.com)  

Attorneys for the City Defendants 

Daniel Bonnett (AZ # 014127) 
Jennifer Kroll (AZ # 019859)  
Martin & Bonnett, P.L.L.C.  
4647 N. 32nd Street, Suite 185 
Phoenix, AZ 85018  
Telephone: (602) 240-6900  
Facsimile: (602) 240-2345  
dbonnett@martinbonnett.com   
jkroll@martinbonnett.com  
Attorneys for the Union 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 
MARK GILMORE; and MARK 
HARDER, 

Plaintiffs, 

v. 

KATE GALLEGO, in her official 
capacity as Mayor of the City of Phoenix, 
ED ZUERCHER in his official capacity 
as City Manager of the City of Phoenix; 
and CITY OF PHOENIX, 

Defendants, 

And 

AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL 
EMPLOYEES (AFSCME), LOCAL 
2384,  

Intervenor Defendant. 

Case No.  CV2019-009033

THE CITY DEFENDANTS’ AND 
THE UNION’S JOINT STATEMENT 
OF FACTS IN SUPPORT OF THEIR 
MOTIONS FOR SUMMARY 
JUDGMENT ON ALL CLAIMS 

(Assigned to Hon. Daniel G. Martin) 

Oral Argument Requested 

The City Defendants and the Union submit this Joint Statement of Facts in 

support of their Motions for Summary Judgment filed concurrently herewith. 

Clerk of the Superior Court
*** Electronically Filed ***

M. De La Cruz, Deputy
3/26/2021 5:36:21 PM

Filing ID 12706435
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I. The parties.

1. Plaintiffs Mark Gilmore and Mark Harder are employed by the City of

Phoenix (the “City”).  Second Amended Complaint (“SAC”) at ¶¶ 5-6; City Defendants’ 

Answer at ¶¶ 5-6; Exhibit 3 (Frost Declaration) at ¶ 5; Exhibit 9 (Deposition of M. 

Gilmore) at 24:8-9; Exhibit 10 (Deposition of M. Harder) at 18:6-11. 

2. Plaintiff Gilmore does not reside within the city limits of the City of

Phoenix.  Exhibit 9 (Deposition of M. Gilmore) at 12:7-11. 

3. For purposes of collective bargaining and labor relations, the City’s

workforce is divided into groups of employees known as “appropriate units” or simply 

“units.”  Exhibit 3 (Frost Declaration) at ¶ 4; see also Phoenix City Code §§ 2-210(1), 2-

212.  

4. Each unit may designate an authorized employee organization to act as the

representative for the unit’s employees in connection with collective bargaining and labor 

relations with the City.  Exhibit 3 (Frost Declaration) at ¶ 4; see also Phoenix City Code 

§§ 2-209(2), 2-210(2), 2-212, 2-214(A).

5. Plaintiffs both work within the unit of City employees known as Field Unit

II (“Unit II”), which consists of approximately 1,500 employees.  SAC at ¶¶ 5-6; City 

Defendants’ Answer at ¶¶ 5-6; Intervenor Defendant’s Answer at ¶¶ 5-6; Exhibit 3 (Frost 

Declaration) at ¶ 5; Exhibit 12 (Deposition of X. Frost) at 34:14-19. 

6. Unit II includes electricians, mechanics, maintenance workers, and others

who ensure the City’s processes and systems continue to operate.  Exhibit 3 (Frost 

Declaration) at ¶ 6; Exhibit 9 (Deposition of M. Gilmore) at 155:9-17; see also Phoenix 

City Code § 2-212(A)(2)(b). 

7. The City’s labor relations with Unit II are governed by the City’s Meet &

Confer Ordinance.  Exhibit 3 (Frost Declaration) at ¶ 7; see also Phoenix City Code §§ 2-

209, 2-212(A)(2)(b). 

8. The Meet & Confer Ordinance recognizes the right of Unit II employees to

organize and to be represented by an authorized employee organization (a union) in 
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connection with collective bargaining and other labor relations matters.  Exhibit 3 (Frost 

Declaration) at ¶¶ 7-8; see also Phoenix City Code § 2-209(2), 2-214. 

9. The American Federation of State, County, and Municipal Employees,

AFL-CIO, Local 2384 (the “Union”) is the authorized employee organization that 

represents all Unit II employees pursuant to the Meet & Confer Ordinance.  Exhibit 3 

(Frost Declaration) at ¶ 9; Exhibit 12 (Deposition of X. Frost) at 25:9-13. 

10. The Union acts as the representative of all Unit II employees for purposes

of collective bargaining and labor relations with the City, regardless of whether they are 

members of the Union.  Exhibit 3 (Frost Declaration) at ¶ 9; see also Phoenix City Code § 

2-210(2), 2-218.

11. Pursuant to the Meet & Confer Ordinance, the City and the Union engage

in collective bargaining to negotiate the terms and conditions of employment for all Unit 

II employees, regardless of Union membership.  SAC at ¶¶ 12-13; City Defendants’ 

Answer at ¶¶ 12-13; Intervenor Defendant’s Answer at ¶¶ 12-13; Exhibit 3 (Frost 

Declaration) at ¶¶ 9-10; Exhibit 9 (Deposition of M. Gilmore) at 20:8-19; Exhibit 7 

(Deposition of R. Brown) at 31:6-9.   

12. This collective bargaining is known as the meet and confer process, and

the parties’ agreements are recorded in a collective bargaining agreement known as a 

Memorandum of Understanding (“MOU”) between the City and Unit II.  Exhibit 1 (2019-

2021 MOU) at Section 1-1A; Exhibit 3 (Frost Declaration) at ¶¶ 10-11; Exhibit 12 

(Deposition of X. Frost) at 21:16-25, 24:2-5; Exhibit 7 (Deposition of R. Brown) at 

28:13-21.  

13. The MOU is a contract that governs the terms and conditions of

employment, including but not limited to wages and benefits, for all Unit II employees for 

the duration of the MOU, which typically lasts for two years.  Exhibit 3 (Frost 

Declaration) at ¶ 11; Exhibit 12 (Deposition of X. Frost) at 32:25-33:7, 33:19-24:9, 

35:20-25. 

14. The MOU does not become effective unless and until it is ratified by the

25
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Union and is approved by a majority vote of the Phoenix City Council in open session. 

Exhibit 12 (Deposition of X. Frost) at 22:6-9, 132:12-24; see also Phoenix City Code §§ 

2-210(12), 2-215(C), 2-218(F), (G).

15. While the City and the Union meet and confer over the terms of the MOU,

neither party must reach an agreement, and any agreement reached must be approved and 

adopted by the Phoenix City Council exercising its sole discretion.  Thus, the City Council 

makes the final determination as to how the City’s funds are allocated in connection with 

an MOU. Exhibit 3 (Frost Declaration) at ¶¶ 18, 28; Exhibit 13 (Deposition of X. Frost) 

at 22:2-11, 121:18-123:77, 129:6-130:2, 132:12-24; Exhibit 14 (Deposition of E. 

Zuercher) at 13:11-24; see also Phoenix City Charter, Ch. III, § 9(A); Ch. XXV, § 14(F), 

(G); Phoenix City Code §§ 2-210(11), (12); 2-213; 2-215(C); 2-218. 

16. The City benefits from engaging in the meet and confer process, in part

because the City negotiates with the Union rather than separately negotiating with 

individual employees.  Exhibit 3 (Frost Declaration) at ¶ 12; Exhibit 12 (Deposition of X. 

Frost) at 33:19-34:9, 35:20-25; Exhibit 14 (Deposition of E. Zuercher) at 15:9-16:1. 

17. The City also benefits from having the Union act as the labor

representative for all Unit II employees because this provides the City with a defined point 

of contact for addressing labor relations matters and conflicts affecting Unit II employees.  

Exhibit 3 (Frost Declaration) at ¶ 12; Exhibit 12 (Deposition of X. Frost) at 54:14-55:15, 

56:6-9, 82:13-83:13, 156:11-22; Exhibit 14 (Deposition of E. Zuercher) at 49:17-50:11, 

55:4-56:6. 

II. The 2019-2021 MOU benefits the City and Unit II.

18. On May 22, 2019, the City and Union entered into an MOU to

comprehensively govern the terms and conditions of employment for all Unit II 

employees for the two-year period from July 1, 2019 through June 30, 2021 (the “2019-

2021 MOU”).  SAC at ¶ 15; City Defendants’ Answer at ¶ 15; Intervenor Defendant’s 

Answer at ¶ 15; Exhibit 3 (Frost Declaration) at ¶ 13; Exhibit 14 (Deposition of E. 

Zuercher) at 14:19-16:1, 74:14-18; Exhibit 7 (Deposition of R. Brown) at 28:13-24. 
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19. The City benefits under the 2019-2021 MOU by procuring the services of

Unit II employees, defining their terms and conditions of employment, and confirming 

their agreement to not strike during the term of the contract.  Exhibit 1 (2019-2021 MOU) 

at Preamble, Section 1-5(A)-(B); Exhibit 3 (Frost Declaration) at ¶ 14; Exhibit 14 

(Deposition of E. Zuercher) at 14:19-15:1. 

20. In the Preamble of the 2019-2021 MOU, the parties also recognized that

“the well-being dignity, respect, and morale of the employees of the City are benefitted by 

providing employees an opportunity to participate in the formulation of policies and 

practices affecting the wages, hours, and working conditions of their employment.” 

Exhibit 1 (2019-2021 MOU) at Preamble. 

21. In the 2019-2021 MOU, the City and the Union agreed that, except as

provided in the City’s Meet & Confer Ordinance or the 2019-2021 MOU, the City would 

not have any obligation to meet and confer regarding the terms and conditions of 

employment for Unit II employees during the term of the 2019-2021 MOU, which is a 

benefit to the City.  Exhibit 1 (2019-2021 MOU) at Section 6-7(B); Exhibit 3 (Frost 

Declaration) at ¶ 14. 

22. However, the parties still agreed to “continue to meet with affirmative

willingness to resolve grievances and disputes relating to wages, hours and working 

conditions.”  Exhibit 1 (2019-2021 MOU) at Section 6-7(B). 

23. In the 2019-2021 MOU, the City recognized the Union as the meet and

confer agent “for the purpose of representation regarding wages, hours, and other 

conditions of employment for all employees in positions constituting Field Unit II.”  

Exhibit 1 (2019-2021 MOU) at Section 1-1A. 

24. In the 2019-2021 MOU, the Union confirmed its agreement to represent all

Unit II employees (regardless of union membership) in the meet and confer process, 

grievances, and other matters relating to employment rights and obligations.  Exhibit 1 

(2019-2021 MOU) at Section 1-4. 

25. The City benefits under the 2019-2021 MOU through the Union’s
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confirmation of its agreement to be the collective bargaining and labor representative for 

all Unit II employees, regardless of whether they are members of the Union.  Exhibit 3 

(Frost Declaration) at ¶ 15; Exhibit 12 (Deposition of X. Frost) at 54:14-55:15, 56:6-9, 

82:13-83:13, 156:11-22; Exhibit 14 (Deposition of E. Zuercher) at 23:16-25:1, 26:12-

27:3, 49:17-50:11, 55:4-56:6.  

26. In the 2019-2021 MOU, the City recognized that it “values and benefits

from the participation of Union leaders on citywide task forces and committees, Labor-

Management work groups, and a variety of Health and Safety committees.”  Exhibit 1 

(2019-2021 MOU) at Section 1-3(A)(1); Exhibit 3 (Frost Declaration) at ¶¶ 15, 25. 

27. The Union agreed to designate representatives to serve on (1) a Labor-

Management Committee “to facilitate improved labor-management relationships by 

providing a forum for the free discussion of mutual concerns,” and (2) a Health and Safety 

Committee to assist the City’s efforts to provide for the health and safety of all Unit II 

employees.  Exhibit 1 (2019-2021 MOU) at Section 2-3(A), 2-4(B); Exhibit 3 (Frost 

Declaration) at ¶¶ 15, 25; Exhibit 9 (Deposition of M. Gilmore) at 20:8-19. 

III. Release time under the 2019-2021 MOU.

28. As part of the 2019-2021 MOU, the City and the Union negotiated

provisions to govern “release time.”  Exhibit 3 (Frost Declaration) at ¶ 19; Exhibit 14 

(Deposition of E. Zuercher) at 20:10-21:5; Exhibit 7 (Deposition of R. Brown) at 28:13-

21. 

29. While on release time, Union members and other Unit II employees are

released from their normal job duties but still paid at the same rate(s) of pay by the City to 

perform activities that foster and promote cooperative labor relations and provide a point 

of contact for addressing labor issues affecting Unit II employees.  Exhibit 3 (Frost 

Declaration) at ¶ 20; Exhibit 12 (Deposition of X. Frost) at 37:20-24, 40:16-42:12, 53:5-

8, 54:14-56:24, 82:13-83:13; Exhibit 14 (Deposition of E. Zuercher) at 21:7-19, 24:1-25; 

Exhibit 7 (Deposition of R. Brown) at 24:4-22. 

30. “Release time” is paid by the City in the form of continuing to pay, at the
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same rate(s), the wages and benefits to those Unit II employees who are either on “full-

time release” or who draw from a bank of release time hours for specific reasons 

permitted under the MOU.  Exhibit 1 (2019-2021 MOU), Section 1-3(A); Exhibit 3 

(Frost Declaration) at ¶ 21; Exhibit 12 (Deposition of X. Frost) at 45:9-23; Exhibit 14 

(Deposition of E. Zuercher) at 21:7-19. 

31. The City pays for this cost of release time through public funds.  Exhibit 3

(Frost Declaration) at ¶ 21; Exhibit 12 (Deposition of X. Frost) at 45:9-46:16, 76:23-

77:18, 109:13-110:3; Exhibit 14 (Deposition of E. Zuercher) at 21:7-19, 23:8-14. 

32. The release time provisions in the 2019-2021 MOU, including the amount,

terms, and conditions of release time, were negotiated during the meet and confer process 

between the City and the Union.  Exhibit 2 (Reber Declaration) at ¶ 9; Exhibit 3 (Frost 

Declaration) at ¶ 19; see also Exhibit 1 (2019-2021 MOU) at Preamble. 

33. In the 2019-2021 MOU, the City and Union recognized that they had

“negotiated full-time release positions, and release hours, as an efficient and readily 

available point of contact for addressing labor-management concerns.”  Exhibit 1 (2019-

2021 MOU) at Section 1-3(A); Exhibit 7 (Deposition of R. Brown) at 121:23-25, 122:1-4. 

34. In the 2019-2021 MOU, the City and Union recognized that the

community “benefits from harmonious and cooperative relationships between the City and 

its employees.”  Exhibit 1 (2019-2021 MOU) at Section 1-3(A); Exhibit 7 (Deposition of 

R. Brown) at 117:3-10.

35. The 2019-2021 MOU provides for four full-time release positions and

3,183 additional release time hours for Unit II employees.  Exhibit 1 (2019-2021 MOU) 

at Section 1-3(A)(1), (3). 

36. Release time may be used for lawful union activities including, but not

limited to: (a) negotiating MOUs, (b) “ensuring representation for employees during 

administrative investigations and grievance/disciplinary appeal meetings,” (c) 

“participating in collaborative labor-management initiatives that benefit the City,” (d) 

“serving on City and departmental task forces and committees,” (e) “facilitating 
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communication between . . . management and employees,” (f) “assisting [employees] in 

understanding and following work rules,” and (g) “administering the provisions of the 

[MOU].”  Exhibit 1 (2019-2021 MOU) at Section 1-3(A). 

37. Release time also may be “used for authorized employees to prepare for

appeals and hearings and attend Union conferences, meetings, seminars, training classes 

and workshops so that employees better understand issues such as City policies and 

practices, conflict resolution, labor-management partnerships, and methods of effective 

representation.”  Exhibit 1 (2019-2021 MOU) at Section 1-3(A). 

38. In addition, “[t]he full-time release positions agree[d] to participate in [the

City’s] committees and task forces,” and the Union could designate stewards to “service 

grievances at . . . job sites to which they are regularly assigned.”   Exhibit 1 (2019-2021 

MOU) at Section 1-3(A)(1), (2); Exhibit 3 (Frost Declaration) at ¶ 15. 

39. City employees on release time, regardless of what tasks they are

performing, are required to adhere to all City policies and procedures. Exhibit 13 

(Deposition of M. Ayala) at 44:6-13, 97:1-11; see also Exhibit 1 (2019-2021 MOU) at 

Section 1-3(A)(1). 

IV. Release time benefits the City and Unit II employees.

40. The City benefits from the 2019-2021 MOU, including its release time

provisions.  Exhibit 1 (2019-2021 MOU) at Section 1-3(A); Exhibit 3 (Frost Declaration) 

at ¶¶ 22-27; Exhibit 12 (Deposition of X. Frost) at 52:12-53:8, 54:14-56:24, 82:13-83:13, 

156:11-22; Exhibit 14 (Deposition of E. Zuercher) at 24:1-25, 26:12-27:3, 54:3-18, 

55:22-56:6, 56:17-57:3, 58:21-61:5, 74:14-18, 87:5-20, 99:14-101:21. 

41. Release time helps the City and the Union promote harmonious labor

relations and facilitate an open dialogue about employee preferences and concerns, and it 

helps both the City and the Union fulfill their respective obligations under the City’s Meet 

& Confer Ordinance.  Exhibit 1 (2019-2021 MOU) at Section 1-3(A); Exhibit 3 (Frost 

Declaration) at ¶ 22; Exhibit 12 (Deposition of X. Frost) at 53:5-8, 54:14:56:24, 82:13-

83:13; Exhibit 14 (Deposition of E. Zuercher) at 16:24-17:16, 24:1-25, 26:12-27:3, 37:8-

30



9

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

14, 50:2-8, 56:17-57:3, 58:21-61:5, 76:16-77:12, 87:5-20, 99:14-101:21. 

42. Release time also helps the City and the Union give effect to the Meet &

Confer Ordinance’s purposes and accomplish the labor relations objectives outlined in the 

2019-2021 MOU, which furthers the City Council’s policies of promoting cooperation. 

Exhibit 3 (Frost Declaration) at ¶ 23; Exhibit 12 (Deposition of X. Frost) at 53:5-8, 

54:14-56:24; Exhibit 14 (Deposition of E. Zuercher) at 16:24-17:16, 24:1-25, 26:12-27:3, 

54:3-18, 58:21-61:5, 76:16-77:12, 87:5-20,  99:14-101:21. 

43. As recognized in the 2019-2021 MOU, release time benefits the City by

providing “an efficient and readily available point of contact for addressing labor-

management concerns.”  Exhibit 1 (2019-2021 MOU) Section 1-3(A); Exhibit 3 (Frost 

Declaration) at ¶ 24; Exhibit 12 (Deposition of X. Frost) at 54:14-56:24, 82:13-83:13, 

156:11-22. 

44. In addition, the City benefits from release time because the Union agreed

that Unit II employees who are released on a full-time basis will participate on the City’s 

committees and task forces.  Exhibit 3 (Frost Declaration) at ¶¶ 15, 25; Exhibit 12 

(Deposition of X. Frost) at 54:14-56:24, 82:13-83:13; Exhibit 14 (Deposition of E. 

Zuercher) at 24:1-25, 54:3-18, 58:21-61:5, 87:5-20. 

45. Without release time, City employees would still need to take time to

perform the functions that they currently perform while released. City Manager Ed 

Zuercher testified that the City would likely spend more time tracking down employees to 

perform these same tasks before the current release time regime was implemented. 

Exhibit  14 (Deposition of E. Zuercher) at 50:23-51:23, 53:8-20, 54:2-18, 55:22-56:6, 

57:22-58:3, 76:16-77:12, 87:5-20, 99:14-101:21; Exhibit 12 (Deposition of X. Frost) at 

82:13-83:13, 156:11-22. 

46. The City pays for release time based on a recognition of the benefits it

receives, including a harmonious relationship with its employees, which encourages 

employees to “give more of their time and energy and quality to the[ir] work.”  Exhibit  

14 (Deposition of E. Zuercher) at 24:1-25, 26:12-27:3, 50:2-8, 56:17-57:3, 58:21-61:5, 
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99:14-101:21; Exhibit 12 (Deposition of X. Frost) at 53:5-8, 54:14-56:24, 82:13-83:13, 

87:5-20. 

47. Among other things, release time benefits City employees using, and

receiving payment for, release time because they are being paid for their release time 

activities.  Exhibit 3 (Frost Declaration) at ¶¶ 20-21; Exhibit 12 (Deposition of X. Frost) 

at 45:11-46:6; Exhibit 7 (Deposition of R. Brown) at 24:10-25:2. 

48. When Unit II employees use release time for release time activities, they

are paid their regular rate of pay in their normal paychecks by the City for that time. 

Exhibit 1 (2019-2021 MOU) at Section 1-3; Exhibit 3 (Frost Declaration) at ¶¶ 20-21; 

Exhibit 12 (Deposition of X. Frost) at 45:11-46:6; Exhibit 7 (Deposition of R. Brown) at 

24:10-25:2; Exhibit 9 (Deposition of M. Gilmore) at 137:21-138:12; Exhibit 19 

(Gilmore’s Amended Responses to the Union’s First Set of Discovery Requests) at p. 5 

(RFA No. 5). 

49. Release time is used in ways that benefit all Unit II employees, including

Unit II employees who are not members of the Union.  Exhibit 9 (Deposition of M. 

Gilmore) at 40:19-22; Exhibit 10 (Deposition of M. Harder) at 58:18-59:19, 70:7-19, 

72:13-74:8, 75:4-13, 75:25-76:19, 93:12-94:15, 103:18-104:2; Exhibit 12 (Deposition of 

X. Frost) at 53:5-8, 54:14-56:24; Exhibit 14 (Deposition of E. Zuercher) at 24:1-25,

26:12-27:3, 50:2-8, 54:3-18, 75:3-8; see also Exhibit 7 (Deposition of R. Brown) at 25:3-

22.

50. Plaintiff Gilmore previously used release time when serving as a witness

in a grievance proceeding.  Plaintiff Gilmore recalled that there were issues in the 

workplace caused by a former City employee and that the Union had filed a grievance on 

behalf of all Unit II employees.  Plaintiff Gilmore testified that workplace conditions 

improved upon the resolution of that grievance.  Exhibit 9 (Deposition of M. Gilmore) at 

180:5-182:1. 

51. Plaintiff Harder agreed that if the Union were to prevail in a grievance that

improved working conditions for all of Unit II, all Unit II employees would benefit. 
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Exhibit 10 (Deposition of M. Harder) at 76:4-19. 

52. Plaintiff Gilmore testified that informal resolution of grievances and other

employee concerns provides a benefit to both the City and employees. Exhibit 9 

(Deposition of M. Gilmore) at 27:1-18. 

53. Plaintiff Gilmore also testified release time can help facilitate collective

bargaining between the Union and the City. Exhibit 9 (Deposition of M. Gilmore) at 27:1-

18, 23:13-25. 

54. In addition to benefitting Unit II employees, release time serves a public

purpose and benefits the City in the following ways, among others: (a) reducing 

administrative/economic friction by making it easier to schedule and facilitate collective 

bargaining sessions, grievances and dispute resolution proceedings, and other labor-

management meetings at more convenient times; (b) promoting labor peace and 

harmonious labor relations; (c) providing workers with the means to express discontent; 

(d) opening channels of communication between workers and management; (e) providing

management with information about worker preferences; (f) identifying and potentially

remedying inefficiencies in the production process; (g) developing dependable, trained,

and knowledgeable representatives to help facilitate the collective bargaining process, the

dispute resolution process, and the promotion of harmonious labor relations; (h)

facilitating more efficient scheduling and a centralized method for collective bargaining

and resolving labor disputes and issues; (i) facilitating employee service on committees

and task forces; (j) gathering and providing feedback on management policies or

programs; (k) informally resolving disputes outside of the formal grievance process; and

(l) increasing employee satisfaction resulting in greater productivity and reduced turnover.

Exhibit 1 (2019-2021 MOU) at Section 1-3(A); Exhibit 3 (Frost Declaration) at ¶ 26;

Exhibit 9 (Deposition of M. Gilmore) at 22:12-25, 23:1-4, 26:6-27:18, 30:9-22, 39:12-14,

40:8-22, 51:12-52:8, 150:16-23; Exhibit 10 (Deposition of M. Harder) at 23:13-25, 25:5-

11, 25:19-24, 26:18-22, 28:4-8, 28:21-29:6, 31:4-19, 32:1-6, 49:3-10, 51:9-14, 52:1-6,

58:24-59:19, 65:13-66:7; Exhibit 12 (Deposition of X. Frost) at 53:5-8, 54:14-56:24,
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82:16-83:13; Exhibit 14 (Deposition of E. Zuercher) at 16:24-17:16, 24:1-25, 26:12-27:3, 

37:8-14, 50:2-11, 54:3-18, 55:22-56:6, 58:21-61:5, 77:2-12, 87:5-20, 99:14-101:21; 

Exhibit 11 (Deposition of Dr. Ward) at 47:2-24, 48:3-9, 54:20-21, 55:8-14, 55:24-4, 

56:21-57:3, 113:14-114:5; Exhibit 6 (Expert Report of Dr. Ward) at pp. 4-6. 

55. The City’s witnesses also testified that release time pays for itself by (a)

avoiding lawsuits and resolving disputes more efficiently, (b) facilitating collective 

bargaining with the Union, and (c) making it more efficient to schedule meetings to 

address labor disputes and other issues.  Exhibit 12 (Deposition of X. Frost) at 52:23-

53:8, 54:14-56:24, 77:20-78:15, 79:13-25, 82:16-83:13; Exhibit 14 (Deposition of E. 

Zuercher) at 24:20-25, 26:12-27:3, 53:8-56:6, 56:17-57:3, 87:5-20. 

56. Dr. Bryce Ward testified that the existing literature about release time

supports the City’s opinion that release time forms an important public benefit.  Exhibit 

11 (Deposition of Dr. Ward) at 47:2-24, 48:3-9; see also Exhibit 6 (Expert Report of Dr. 

Ward) at pp. 3-8. 

57. Plaintiffs agreed that it is possible the City benefits from funding release

time.  Exhibit 9 (Deposition of M. Gilmore) at 38:9-14; Exhibit 10 (Deposition of M. 

Harder) at 23:24-24:7. 

58. Plaintiffs’ expert, Robert Brown, testified that a harmonious relationship

between an employer and labor union can result in more informal problem-solving and 

increased communication from employees about ideas to improve organizational 

efficiency and other workplace concerns.  Exhibit 7 (Deposition of R. Brown) at 48:2-21. 

59. Mr. Brown admitted that it is possible that release time could help improve

the City’s labor relations with Unit II.  Exhibit 7 (Deposition of R. Brown) at 56:15-23. 

60. Mr. Brown testified that it is more efficient for the City to have collective

bargaining with one union than to negotiate terms and conditions of employment 

separately with individual employees.  Exhibit 7 (Deposition of R. Brown) at 147:6-9. 

61. Mr. Brown testified that release time can help augment employees’

collective voice.  Exhibit 7 (Deposition of R. Brown) at 154:6-15. 
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62. Likewise, Plaintiffs testified that it is possible release time could help

employees improve or express their collective voice.  Exhibit 9 (Deposition of M. 

Gilmore) at 42:6-8; Exhibit 10 (Deposition of M. Harder) at 28:4-8. 

63. Plaintiffs also concede that Unit II employees may benefit as a group from

these activities, which may lead to higher employee satisfaction and help the City recruit 

and retain employees.  Exhibit 9 (Deposition of M. Gilmore) at 51:9-25; Exhibit 10 

(Deposition of M. Harder) at 23:13-25, 26:5-22. 

64. Conversely, eliminating paid release time could result in adverse

economic, administrative, and other consequences for the City and Unit II employees.  

Exhibit 3 (Frost Declaration) at ¶ 27; Exhibit 12 (Deposition of X. Frost) at 77:20-78:15, 

79:13-25, 82:16-83:13, 156:11-22; Exhibit 14 (Deposition of E. Zuercher) at 24:20-25, 

26:12-27:3, 53:8-56:6,  56:17-57:3; Exhibit 11 (Deposition of Dr. Ward) at 49:19-24, 

51:8-17, 76:17-77:2, 106:22-107:1; Exhibit 7 (Deposition of R. Brown) at 65:1-22. 

65. The adverse consequences of eliminating release time include, but are not

limited to, inefficiency, less effective communication and cooperation among the City and 

Unit II, and lower wages and benefits for Unit II employees, including Plaintiffs.  Exhibit 

12 (Deposition of X. Frost) at 77:20-78:15, 79:13-25, 82:16-83:13, 156:11-22; Exhibit 14 

(Deposition of E. Zuercher) at 24:20-25, 26:12-27:3, 53:8-56:6, 56:17-57:3;  Exhibit 11 

(Deposition of Dr. Ward) at 49:19-24, 51:8-17, 76:17-77:2, 106:22-107:1; Exhibit 7 

(Deposition of R. Brown) at 84:13-24; Exhibit 9 (Deposition of M. Gilmore) at 67:15-18. 

66. Plaintiff Gilmore earns $29 per hour under the 2019-2021 MOU between

the Union and the City; under the previous MOU, he earned $27 per hour or 7.4% less per 

hour.  Exhibit 9 (Deposition of M. Gilmore) at 168:8-21. 

V. The City pays for release time under the 2019-2021 MOU.

67. The cost of release time under the 2019-2021 MOU was “charged as part

of the total compensation detailed in” the 2019-2021 MOU.  Exhibit 1 (2019-2021 MOU) 

at Section 1-3(A); Exhibit 12 (Deposition of X. Frost) at 109:13-110:3, 123:19-124:15, 

129:6-130:2; Exhibit 14 (Deposition of E. Zuercher) at 73:2-74:4, 75:16-77:12, 87:5-20. 
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68. During the meet and confer process, the City and the Union exchange

proposals concerning the terms and conditions of employment to be governed under the 

upcoming MOU.  Exhibit 2 (Reber Declaration) at ¶ 4; Exhibit 12 (Deposition of X. 

Frost) at 120:8-22. 

69. Proposals that affect the City’s funding allocations to an employee unit are

known as “economic” proposals.  Exhibit 2 (Reber Declaration) at ¶ 6; Exhibit 12 

(Deposition of X. Frost) at 47:3-13, 51:19-25, 76:23-77:18, 120:8-22. 

70. Economic proposals are not limited to changes in employee wages, but

include any proposal that would need to be paid for by the City, such as tool allowances or 

expenditures for equipment or infrastructure.  Exhibit 2 (Reber Declaration) at ¶ 6; 

Exhibit 3 (Frost Declaration) at ¶¶ 16-17. 

71. The City refers to the sum of all economic items in an MOU as the “total

compensation” or the “total cost of compensation.”  Exhibit 3 (Frost Declaration) at ¶ 16; 

Exhibit 12 (Deposition of X. Frost) at 109:13-110:3; Exhibit 14 (Deposition of E. 

Zuercher) at 73:13-74:4. 

72. The term “total compensation” is a term of art in the meet and confer

process that refers to the total economic package for a particular MOU.  Exhibit 3 (Frost 

Declaration) at ¶¶ 16-17; Exhibit 12 (Deposition of X. Frost) at 109:13-110:3; Exhibit 14 

(Deposition of E. Zuercher) at 73:13-74:4; Exhibit 7 (Deposition of R. Brown) at 130:10-

23; Exhibit 10 (Deposition of M. Harder) at 21:1-22.   

73. The total economic package means the total cost to the City to pay for an

MOU.  Exhibit 3 (Frost Declaration) at ¶ 16; Exhibit 12 (Deposition of X. Frost) at 

109:13-110:3; Exhibit 14 (Deposition of E. Zuercher) at 73:13-74:4; Exhibit 7 

(Deposition of R. Brown) at 130:10-23; Exhibit 10 (Deposition of M. Harder) at 21:1-22. 

74. The “total compensation” does not refer to the compensation of individual

Unit II employees, and Unit II employees do not share equally in the total compensation. 

Exhibit 3 (Frost Declaration) at ¶ 17; Exhibit 12 (Deposition of X. Frost) at 109:13-

110:3; Exhibit 14 (Deposition of E. Zuercher) at 75:16-77:12. 
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75. In some circumstances, there are certain economic items that would not be

a part of the wages or benefits of any City employees, but they still would be included in 

the total compensation because they represent a cost to the City.  Exhibit 2 (Reber 

Declaration) at ¶ 6; Exhibit 3 (Frost Declaration) at ¶ 17. 

76. At the beginning of the meet and confer process, the City Council or City

Manager has discretion to determine the total economic package that will be offered, 

subject to final approval by the City Council.  Exhibit 3 (Frost Declaration) at ¶ 18; 

Exhibit 12 (Deposition of X. Frost) at 120:8-22. 

77. The total economic package is not fixed at the beginning of the meet and

confer process.  Like other terms and conditions of employment, the amount of the total 

economic package is subject to negotiation and may change based on negotiations or 

changing circumstances.  Exhibit 3 (Frost Declaration) at ¶ 18; Exhibit 12 (Deposition of 

X. Frost) at 109:13-110:3, 120:8-22, 121:18-124:15, 129:6-130:2, 132:12-24.

78. Plaintiffs admit the City may set this figure, at its discretion, similar to

how the City makes other funding decisions.  Exhibit 9 (Deposition of M. Gilmore) at 

97:7-25, 98:1-24, 102:19-103:10; Exhibit 10 (Deposition of M. Harder) at 43:2-25, 48:13-

21. 

79. The funding for Unit II’s total compensation package comes from taxpayer

dollars collected by the City.  Exhibit 9 (Deposition of M. Gilmore) at 97:7-20, 136:2-13; 

Exhibit 10 (Deposition of M. Harder) at 22:3-5, 22:12-23:6. 

80. Plaintiffs testified that the City collects taxes, those collections become

City funds, and the City funds are then used to pay for the cost of the 2019-2021 MOU, 

including release time.  Exhibit 9 (Deposition of M. Gilmore) at 97:7-20, 127:23-25, 

128:19-21, 136:2-13; Exhibit 10 (Deposition of M. Harder) at 38:25-39:4, 48:15-49:21, 

50:6-12.   

81. This is consistent with testimony from the City’s Rule 30(b)(6)

representatives and Plaintiffs’ expert.  Exhibit 8 (Deposition of T. Reber) at 57:19-21; 

Exhibit 3 (Frost Declaration) at ¶ 21; Exhibit 12 (Deposition of X. Frost) 45:11-46:16, 
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51:19-52:7; Exhibit 7 (Deposition of R. Brown) at 22:16-18, 24:4-9. 

82. Plaintiffs admit that they have no ownership interest in the City’s tax

revenue and public funds.  Exhibit 9 (Deposition of M. Gilmore) at 97:7-25, 98:1-24; 

Exhibit 10 (Deposition of M. Harder) at 43:2-25, 48:13-2. 

83. Plaintiffs also acknowledge that the City has discretion to spend public

funds as it sees fit and that they have no authority to dictate or challenge the City’s 

funding decisions.  Exhibit 9 (Deposition of M. Gilmore) at 97:7-98:24, 102:19-103:10; 

Exhibit 10 (Deposition of M. Harder) at 43:2-25, 48:13-21. 

84. The “total compensation” (i.e., the total cost to the City of the MOU) for a

unit of City employees does not result in equal wages and benefits for all employees.  For 

example, certain compensation, such as a uniform allowance or shift differential, may 

benefit some but not all employees within the unit.  Exhibit 3 (Frost Declaration) at ¶ 17; 

Exhibit 8 (Deposition of T. Reber) at 82:7-12, 103:9-104:1; Exhibit 12 (Deposition of X. 

Frost) at 109:13-110:3; Exhibit 14 (Deposition of E. Zuercher) at 75:16-77:12; Exhibit 7 

(Deposition of R. Brown) at 73:15-74:22, 133:18-134:6; Exhibit 9 (Deposition of M. 

Gilmore) at 75:14-17; Exhibit 10 (Deposition of M. Harder) at 32:8-21.   

85. In addition, wage increases could go to only certain employees within the

unit and not others.  Exhibit 9 (Deposition of M. Gilmore) at 98:7-99:6; Exhibit 10 

(Deposition of M. Harder) at 43:6-25. 

86. Plaintiffs admit that they may not personally benefit from increases to total

compensation because such increases could be allocated to other employees.  Exhibit 9 

(Deposition of M. Gilmore) at 98:7-99:6; Exhibit 10 (Deposition of M. Harder) at 43:6-

25. 

87. Plaintiffs concede they have no interest in the “total compensation”

beyond what they are entitled to receive as their personal wages and benefits under the 

MOU.  Exhibit 9 (Deposition of M. Gilmore) at 91:21-93:10; Exhibit 10 (Deposition of 

M. Harder) at 39:19-40:15.

88. Although other Unit II employees’ wages and benefits are part of the total
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compensation package under the 2019-2021 MOU, Plaintiffs testified that they do not 

“finance” other Unit II employees’ wages because those wages are funded by the City’s 

taxpayer revenue.  Exhibit 9 (Deposition of M. Gilmore) at 95:5-10; Exhibit 10 

(Deposition of M. Harder) at 21:18-23:6. 

89. Plaintiffs admitted that they do not “finance” their co-workers’ wages even

though those wages are part of the total compensation package for Unit II.  Exhibit 9 

(Deposition of M. Gilmore) at 97:7-20; Exhibit 10 (Deposition of M. Harder) at 21:18-

23:6. 

90. Plaintiffs admit that they do not have an interest in their coworkers’

compensation, which is part of the “total compensation.”  Exhibit 9 (Deposition of M. 

Gilmore) at 91:21-93:10, 97:7-16; Exhibit 10 (Deposition of M. Harder) at 39:19-40:15. 

91. Plaintiffs admit that no money is deducted directly from their paychecks to

pay for release time under the 2019-2021 MOU.  Exhibit 18 (Harder’s Amended 

Responses to the City Defendants’ Second Set of Discovery Requests) at pp. 4-5 (RFA 

No. 6); Exhibit 9 (Deposition of M. Gilmore) at 179:2-12; Exhibit 10 (Deposition of M. 

Harder) at 47:22-25, 57:21-58:2. 

92. Plaintiff Gilmore admits that the City pays for total compensation,

including release time, through public funds.  Exhibit 9 (Deposition of M. Gilmore) at 

90:17-91:1, 97:7-20, 102:19-103:10, 129:10-131:13. 

93. Plaintiff Harder admits that it is the City’s money, not his or his

coworkers’ money, that is used to pay for release time. Exhibit 10 (Deposition of M. 

Harder) at 38:25-39:4. 

94. Plaintiff Harder admits that it is not his “actual compensation under the

MOU that’s being used to finance release time, but some higher amount of compensation 

that [he] would like to have if release time were eliminated.”  Exhibit 10 (Deposition of 

M. Harder) at 54:10-55:1.

95. Mr. Brown testified that this litigation involves release time paid for by the

City. Exhibit 7 (Deposition of R. Brown) at 84:13-24. 
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96. Similarly, Plaintiffs were not deprived of or required to return any vested

wages or benefits to pay for release time under the 2019-2021 MOU.  Exhibit 9 

(Deposition of M. Gilmore) at 88:8-12, 136:2-7; Exhibit 10 (Deposition of M. Harder) at 

48:1-4, 57:21-58:2. 

97. Plaintiff Harder testified that he did not know how Unit II employees pay

for release time despite alleging in the Second Amended Complaint that Unit II employees 

allegedly pay for release time.  Exhibit 10 (Deposition of M. Harder) at 38:10-18.  

VI. The City does not pay too much for the 2019-2021 MOU, and it receives
sufficient consideration from employee services.

98. The total cost to the City associated with the 2019-2021 MOU for the

2020-2021 term year is $168,569,000.  Exhibit 2 (Reber Declaration) at ¶ 13. 

99. Plaintiffs do not believe individual Unit II employees are overcompensated

for their work.  Exhibit 17 (Gilmore’s Responses to the City Defendants’ Second Set of 

Discovery Requests) at p. 6 (Response to RFA No. 9); Exhibit 9 (Deposition of M. 

Gilmore) at 149:15-150:7; Exhibit 10 (Deposition of M. Harder) at 61:4-12. 

100. Plaintiffs testified that the City gets a fair amount of services from Unit II

employees in exchange for Unit II’s total compensation under the 2019-2021 MOU.  

Exhibit 9 (Deposition of M. Gilmore) at 150:9-14; Exhibit 10 (Deposition of M. Harder) 

at 61:7-25. 

101. The annual total cost to the City for release time under the 2019-2021

MOU is $499,000.  Exhibit 2 (Reber Declaration) at ¶ 13; Exhibit 12 (Deposition of X. 

Frost) at 76:23-77:18; Exhibit 14 (Deposition of E. Zuercher) at 23:8-14 . 

102. The total cost of release time under the 2019-2021 MOU represents 0.3%

of the total economic package for Unit II for the 2020-2021 term year.  Exhibit 2 (Reber 

Declaration) at ¶ 13. 

103. City Manager Zuercher explains that costing of release time is really

placing a value on the time the City needs to have representatives of Unit II employees 

carry out the tasks that are required by the MOU and the Meet & Confer Ordinance.  
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Exhibit 14 (Deposition of E. Zuercher) at 54:3-18, 73:9-74:4, 87:5-20. 

104. The cost of release time to the City is the value of the “time” associated

with the full-time release positions and bank of hours used to meet the City’s obligations 

under the MOU and Meet & Confer Ordinance to make sure that employees are properly 

represented in labor management relations.  Exhibit 14 (Deposition of E. Zuercher) at 

87:5-20, 99:5-101:8. 

VII. Plaintiffs have not been personally harmed by release time under the 2019-
2021 MOU.

105. Plaintiff Harder testified that he is harmed by release time in only one way,

stating his belief that he would get some additional form of compensation if release time 

were eliminated, which is more preferable to him.  Exhibit 10 (Deposition of M. Harder) 

at 15:11-20, 19:14-23. 

106. Plaintiff Gilmore alleged that he is harmed by release time because when a

Union steward uses release time during part of his ordinary shift, he may have to perform 

the steward’s work.  Exhibit 9 (Deposition of M. Gilmore) at 69:5-22. 

107. Plaintiff Gilmore testified that the only harm he personally suffers as a

result of release time is that he may have to perform the steward’s work. Exhibit 9 

(Deposition of M. Gilmore) at 70:3-8. 

108. Plaintiff Gilmore testified that he is seeking the elimination of release time

under the 2019-2021 MOU because he would like the funding used to pay for release time 

reallocated to a future increase in his personal vacation hours, which he stated would serve 

only as a personal benefit to him and not a benefit to the public.  Exhibit 9 (Deposition of 

M. Gilmore) at 75:18-24, 105:6-21, 150:24-151:4, 152:7-11.

109. Similarly, Plaintiff Harder testified that he is seeking the elimination of

release time under the 2019-2021 MOU because he believes he would receive an increase 

in his compensation or time off if release time were eliminated.  Exhibit 10 (Deposition of 

M. Harder) at 15:11-16:13, 19:14-23.

110. Plaintiffs also admit that, if release time were eliminated, they want release
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time payments to be redirected to increasing their compensation rather than some public 

purpose.  Exhibit 9 (Deposition of M. Gilmore) at 75:18-24; Exhibit 10 (Deposition of 

M. Harder) at 18:20-25.

111. If City-funded release time were eliminated, the City would meet and

confer with the Union regarding the potential disposition of the value of the City’s public 

funds that had been allocated for release time, subject to direction from the City Council. 

Exhibit 3 (Frost Declaration) at ¶ 28; Exhibit 12 (Deposition of X. Frost) at 122:5-

123:17; 129:6-130:2, 132:12-24; Exhibit 14 (Deposition of E. Zuercher) at 75:16-77:12, 

99:14-101:21; Exhibit 10 (Deposition of M. Harder) at 18:20-25. 

112. Ultimately, the City Council or City Manager would decide how the value

of these public funds would be reallocated, and there is no requirement, contractual 

obligation, or guarantee that the funds would be reallocated to increasing the wages or 

benefits of Unit II employees.  Exhibit 3 (Frost Declaration) at ¶ 28; Exhibit 12 

(Deposition of X. Frost) at 122:24-123:17, 129:6-130:2, 132:12-24, 144:5-18; Exhibit 14 

(Deposition of E. Zuercher) at 75:16-77:12, 86:11-18, 87:5-20, 99:14-101:21. 

113. Plaintiffs testified that the City can choose how to spend its funds however

it wants.  Exhibit 9 (Deposition of M. Gilmore) at 97:21-99:6, 128:22-129:6, Exhibit 10 

(Deposition of M. Harder) at 49:7-23. 

114. Plaintiff Gilmore testified that if the Union and City must eliminate release

time under the 2019-2021 MOU, “[t]he City can do whatever it wants” with the funding 

previously allocated to pay for that release time.  Exhibit 9 (Deposition of M. Gilmore) at 

97:21-99:6, 128:22-129:6; see also Exhibit 10 (Deposition of M. Harder) at 49:7-23 

(testifying that the City can use its tax revenue “as they need it”). 

115. Likewise, Plaintiff Harder testified that he does not know what the City

would do with the funds allocated to release time if release time were eliminated.  Exhibit 

10 (Deposition of M. Harder) at 40:17-24. 

116. Plaintiffs acknowledged that they do not have authority to dictate or

challenge how the City allocates funds or makes funding decisions.  Exhibit 15 
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(Gilmore’s Corrected Responses to the City Defendants’ First Set of Discovery Requests) 

at pp. 7-8 (NUI No. 4); Exhibit 16 (Harder’s Responses to the City Defendants’ First Set 

of Discovery Requests) at pp. 6-7 (NUI No. 4). 

117. Plaintiffs acknowledged that there is no guarantee they would receive

higher wages than currently provided under the 2019-2021 MOU if release time were 

eliminated.  Exhibit 9 (Deposition of M. Gilmore) at 97:21-99:6; Exhibit 10 (Deposition 

of M. Harder) at 54:22-55:1. 

118. Plaintiffs admit that, if release time were eliminated, they would receive

no benefit if the City reallocated release time payments to some other public purpose. 

Exhibit 9 (Deposition of M. Gilmore) at 72:9-73:14, 74:24-75:17; Exhibit 10 (Deposition 

of M. Harder) at 45:11-16. 

119. For example, Plaintiff Gilmore testified in his deposition that the City

recently created a new deputy director position at a cost to the City of $150,000 per year. 

Gilmore acknowledges that he received no benefit from this expenditure. Exhibit 9 

(Deposition of M. Gilmore) at 72:9-73:14. 

120. Mr. Brown testified that the MOU does not require the City to provide

additional compensation to Unit II employees if the release time provisions were 

eliminated. Exhibit 7 (Deposition of R. Brown) at 69:7-14. 

121. If the Union and City had negotiated to eliminate release time from the

2019-2021 MOU, it would have been within the City’s discretion to determine whether to 

credit the economic value of the eliminated release time back to the Union as part of 

negotiations.  Exhibit 8 (Deposition of T. Reber) at 92:6-7, 106:19-22, 107:5-23; see also 

Exhibit 9 (Deposition of M. Gilmore) at 72:9-73:14. 

122. If the Union and City eliminated release time under the 2019-2021 MOU,

the economic value of the eliminated release time would not necessarily or automatically 

result in a wage increase or additional benefits to Plaintiffs or other Unit II employees. 

Exhibit 9 (Deposition of M. Gilmore) at 72:9-73:14; Exhibit 10 (Deposition of M. 

Harder) at 34:9-24, 42:18-43:18; Exhibit 8 (Deposition of T. Reber) at 70:5-25, 92:6-17, 
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106:19-22, 107:5-23; Exhibit 11 (Deposition of Dr. Ward) at 85:5-10. 

123. If the Union and City eliminated release time under the 2019-2021 MOU,

it is possible that the economic value of the eliminated release time could result in an 

increase in wages or benefits to Unit II employees other than Plaintiffs.  Exhibit 8 

(Deposition of T. Reber) at 70:5-25; Exhibit 9 (Deposition of M. Gilmore) at 74:13-75:5; 

Exhibit 10 (Deposition of M. Harder) at 33:22-34:8, 43:20-25; see also Exhibit 7 

(Deposition of R. Brown) at 73:15-74:22. 

124. If the Union and City eliminated release time under the 2019-2021 MOU,

the City could reallocate the economic value of the eliminated release time to a purpose 

other than Unit II’s total compensation package.  Exhibit 8 (Deposition of T. Reber) at 

92:6-17, 107:5-23; Exhibit 7 (Deposition of R. Brown) at 111:17-113:1; Exhibit 9 

(Deposition of M. Gilmore) at 97:21-99:6; 128:22-129:6; Exhibit 10 (Deposition of M. 

Harder) at 34:18-24. 

125. Plaintiffs testified that the City did not promise to provide them with any

increase to their wages or benefits if release time were eliminated from the 2019-2021 

MOU.  Exhibit 9 (Deposition of M. Gilmore) at 88:20-89:2, 94:18-23; Exhibit 10 

(Deposition of M. Harder) at 40:5-15, 54:17-20. 

126. Mr. Brown testified that the City can make “any kind of decision it wants”

with respect to spending funds, and the City makes those determinations based on an 

assessment of relevant evidence.  Exhibit 7 (Deposition of R. Brown) at 112:17-25, 

113:1. 

127. Plaintiffs testified that they are not entitled to any wages or benefits other

than those specified in the 2019-2021 MOU.  Exhibit 9 (Deposition of M. Gilmore) at 

93:7-10, 94:18-23; Exhibit 10 (Deposition of M. Harder) at 57:4-9; see also Exhibit 7 

(Deposition of R. Brown) at 31:1-5, 32:9-16. 

128. Plaintiffs testified that they are receiving all benefits and wages they were

promised under the 2019-2021 MOU.  Exhibit 9 (Deposition of M. Gilmore) at 118:24-

119:2; Exhibit 10 (Deposition of M. Harder) at 40:1-4, 54:4-8. 
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129. Plaintiffs admitted that release time is not causing them to receive lesser

wages or benefits than those promised in the 2019-2021 MOU.  Exhibit 9 (Deposition of 

M. Gilmore) at 118:18-22; Exhibit 10 (Deposition of M. Harder) at 54:10-15.

130. Mr. Brown testified that release time is not funded from employee pay

deductions. Exhibit 7 (Deposition of R. Brown) at 108:20-25, 109:1-2. 

131. Plaintiff Gilmore testified that his hourly wage is higher under the 2019-

2021 MOU than it was under the 2016-2019 MOU.  Exhibit 9 (Deposition of M. 

Gilmore) at 168:8-21, 169:5-8. 

132. Plaintiff Gilmore testified that when the Union is successful in advocating

for higher wages, all Unit II employees will benefit from the higher wages, not just Union 

members. Exhibit 9 (Deposition of M. Gilmore) at 40:8-22. 

133. Plaintiffs also received additional one-time payments in 2019 and 2020

under the 2019-2021 MOU.  Exhibit 5 (CITY00003634); Exhibit 9 (Deposition of M. 

Gilmore) at 169:9-24; Exhibit 10 (Deposition of M. Harder) at 22:12-15, 72:3-8. 

134. Plaintiff Harder testified that the Union’s use of release time to bargain for

higher wages for Unit II employees would benefit him.  Exhibit 10 (Deposition of M. 

Harder) at 66:4-13, 70:7-19, 72:13-73:17. 

135. Indeed, under the 2019-2021 MOU, Unit II employees received a higher

wage increase and two additional one-time payments than what the City originally 

proposed.  Compare Exhibit 4 (CITY00001265) with Exhibit 5 (CITY00003634); see 

also Exhibit 2 (Reber Declaration) at ¶¶ 10-11; Exhibit 9 (Deposition of M. Gilmore) at 

169:9-16; Exhibit 10 (Deposition of M. Harder) at 22:12-17. 

136. Plaintiffs testified that it is possible they will not personally benefit from

the elimination of release time.  Exhibit 9 (Deposition of M. Gilmore) at 107:22-108:9; 

Exhibit 10 (Deposition of M. Harder) at 45:11-6. 

137. Plaintiff Gilmore could not answer basic and fundamental questions about

his claims and allegations.  Exhibit 9 (Deposition of M. Gilmore) at 79:10-81:15, 90:17-

91:1, 97:7-20, 102:19-103:10, 106:1-108:5, 115:4-20, 129:10-131:13, 131:15-132:23, 
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145:4-11, 147:17-148:13. 

138. Plaintiff Harder could not answer basic and fundamental questions about

his claims and allegations.  Exhibit 10 (Deposition of M. Harder) at 41:11-42:17, 50:16-

52:7, 55:11-56:8, 61:14-25. 

VIII. Plaintiffs are not compelled to join or support the Union.

139. No Unit II employee is required to join the Union.  SAC at ¶¶ 5-6; City

Defendants’ Answer at ¶¶ 5-6; Exhibit 9 (Deposition of M. Gilmore) at 130:6-8; Exhibit 

10 (Deposition of M. Harder) at 51:2-14. 

140. Under Section 1-3(G) of the 2019-2021 MOU, Union members have the

option to pay their union dues through a post-tax voluntary payroll deduction. Such 

deductions appear as itemized deductions on employees’ pay statements/stubs in the same 

manner as any other post-payroll deduction like retirement, health insurance, FICA tax 

and other deductions. Exhibit 1 (2019-2021 MOU) at Section 1-3(G)(1); Exhibit 9 

(Deposition of M. Gilmore) at 177:15-179:12; Exhibit 10 (Deposition of M. Harder) at 

47:22-48:1. 

141. Plaintiffs are not currently members of the Union.  SAC at ¶¶ 5-6; City

Defendants’ Answer at ¶¶ 5-6; Intervenor Defendant’s Answer at ¶¶ 5-6. 

142. Plaintiffs do not pay dues or fees to the Union.  Exhibit 9 (Deposition of

M. Gilmore) at 75:23, 118:14-17, 130:9-12, 178:20-179:1; Exhibit 10 (Deposition of M.

Harder) at 47:22-25, 51:2-9, 92:21-24.

143. Plaintiffs testified that they are not currently “forced to provide financial

support to the Union” as non-members.  Exhibit 9 (Deposition of M. Gilmore) at 117:23-

118:5; Exhibit 10 (Deposition of M. Harder) at 47:19-25, 48:6-11. 

144. Plaintiffs testified that they are not forced to adopt or endorse the Union’s

position or viewpoints.  Exhibit 9 (Deposition of M. Gilmore) at 130:14-22, 146:17-21; 

Exhibit 10 (Deposition of M. Harder) at 51:11-18. 

145. Plaintiff Harder testified that he is not forced to associate with the Union.

Exhibit 10 (Deposition of M. Harder) at 50:22-25. 

46



25

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

146. Plaintiffs testified that their names are not attached to what the Union says

or does.  Exhibit 9 (Deposition of M. Gilmore) at 131:2-4; Exhibit 10 (Deposition of M. 

Harder) at 51:19-23. 

147. When asked, Plaintiffs could not identify any specific release time

activities under the 2019-2021 MOU with which they disagree that relate to their political 

or ideological beliefs.  Exhibit 9 (Deposition of M. Gilmore) at 121:2-10, 203:11-204:2; 

Exhibit 10 (Deposition of M. Harder) at 98:7-99:2, 100:11-14. 

148. When asked, Plaintiffs could not identify any specific release time

activities that have occurred under the 2019-2021 MOU with which they disagree, other 

than buying lunch for employees, lobbying and “swinging deals,” promoting educational 

opportunities for Union members, and trying to recruit members.  Exhibit 9 (Deposition 

of M. Gilmore) at 198:15-199:14, 206:22-207:2; Exhibit 10 (Deposition of M. Harder) at 

98:7-99:2, 100:15-102:14, 102:24-103:1. 

149. Plaintiff Harder testified that he would not benefit personally if the City

audited or tracked the use of release time under the 2019-2021 MOU.  Exhibit 10 

(Deposition of M. Harder) at 46:4-16, 47:2-15. 

150. Plaintiff Gilmore testified that he does not know whether the City’s ability

to audit the Union’s use of release time would resolve his challenges to the existence of 

release time under the 2019-2021 MOU.  Exhibit 9 (Deposition of M. Gilmore) at 115:4-

20.  

151. Plaintiffs were previously dues-paying Union members.  Exhibit 19

(Gilmore’s Amended Responses to the Union’s First Set of Discovery Requests) at p. 4 

(RFA Nos. 1-3); Exhibit 20 (Harder’s Amended Responses to the Union’s First Set of 

Discovery Requests) at p. 4 (RFA Nos. 1-3). 

152. Plaintiff Gilmore was aware that the MOUs in effect when he was a

member of the Union had three paid full-time release positions but did not contest those 

provisions or vote against ratification of the MOU although he could have done so. 

Exhibit 9 (Deposition of M. Gilmore) at 158:25-159:9, 160:7-162:2. 
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153. Plaintiff Gilmore also never voiced his objection to paid release time to the

Phoenix City Council while it was considering ratification. Exhibit 9 (Deposition of M. 

Gilmore) at 211:13-212:8. 

154. Plaintiff Gilmore himself utilized release time from this bank “for Local

2384 authorized business” on December 1, 2010, and Plaintiff Harder received Union 

representation on multiple occasions.  Mr. Gilmore used these release time hours to testify 

as a witness in a personnel proceeding and received his normal rate of pay and benefits 

while on release time.  Exhibit 9 (Deposition of M. Gilmore) at 180:2-181:2; Exhibit 109 

(Deposition of M. Harder) at 83:1-21, 92:25-96:7. 

155. Plaintiff Harder was aware that the MOUs in effect when he was a

member of the Union had release time provisions but did not contest those provisions or 

vote against ratification of the MOU, although he could have done so. Exhibit 10 

(Deposition of M. Harder) at 80:2-17. 

156. Plaintiff Gilmore has not attempted to communicate with the Union since

2017 or 2018.  Exhibit 9 (Deposition of M. Gilmore) at 25:12-26:5. 

157. Plaintiff Gilmore admits that he is not forced to pay union dues, join the

Union or adopt the Union’s position or viewpoint on issues.  Exhibit 10 (Deposition of M. 

Gilmore) at 129:17-131:4. 

IX. Plaintiffs’ expert failed to conduct any investigation into the facts and
circumstances of the City’s labor relations with Unit II.

158. Mr. Brown admitted that he did not interview representatives of the City or

any Unit II employees, including Plaintiffs, and he did not conduct any investigation into 

(a) the City’s labor relations with Unit II, (b) whether release time has positive or negative

effects for the City’s labor relations with Unit II, or (c) whether release time promotes

positive labor relations between the City and Unit II.  Exhibit 7 (Deposition of R. Brown)

at 34:5-25, 35:1-7, 37:6-25, 49:1-11, 53:11-25, 56:4-14, 62:8-20, 86:22-25, 88:18-21,

93:2-5, 94:10-16, 102:14-17, 119:1-25, 121:18-21, 122:5-10, 124:1-17, 125:18-25, 126:5-

8, 132:10-23, 149:7-19, 159:24-25, 156:1-9, 164:2-5.
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159. Mr. Brown has never served as an expert witness on behalf of a union, and

he stated he would likely never agree to serve in that capacity.   Since 1987, Mr. Brown 

has exclusively worked on the side of management, and Mr. Brown has never worked with 

the City of Phoenix or any other comparable city in the State of Arizona.  Exhibit 7 

(Deposition of R. Brown) at 13:18-20, 18:8-19, 54:1-13, 157:6-25. 

RESPECTFULLY SUBMITTED this 26th day of March, 2021. 

SHERMAN & HOWARD L.L.C. 

By:  /s/Matthew A. Hesketh 
John Alan Doran 
Matthew A. Hesketh 
201 East Washington Street, Suite 800 
Phoenix, Arizona 85004 
Attorneys for the City Defendants  

MARTIN & BONNETT, P.L.L.C. 

By:  /s/Matthew A. Hesketh (w/ permission) 
Daniel L. Bonnett 
Jennifer L. Kroll 
4647 North 32nd Street, Suite 185 
Phoenix, Arizona 85018 
Attorneys for the Union  
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CERTIFICATE OF SERVICE 

ORIGINAL electronically filed 
this 26th day of March, 2021: 

COPY of the foregoing e-delivered through ECF system 
this 26th day of March, 2021 to: 

Jonathan Riches 
jriches@goldwaterinstitute.org 

Timothy Sandefur 
tsandefur@goldwaterinstitute.org 

Jacob Huebert 
jhuebert@goldwaterinstitute.org 

Martha Astor 
mastor@goldwaterinstitute.org 

SCHARF-NORTON CENTER FOR  
CONSTITUTIONAL LITIGATION AT 

THE GOLDWATER INSTITUTE 
500 East Coronado Road 

Phoenix, AZ 85004 
Attorneys for Plaintiffs 

Daniel L. Bonnett 
dbonnett@martinbonnett.com 

Jennifer L. Kroll 
jkroll@martinbonnett.com 

MARTIN & BONNETT, P.L.L.C. 
4647 North 32nd Street, Suite 185 

Phoenix, AZ 85018 
Attorneys for Intervenor Defendant 

AFSCME Local 2384 

/s/ Lori Hinkel 
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����WXYZX[\�]̂ W�_̀ ab[[b̂c�ĉ d�jf�)"��
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�����$�����
��	��
���������
������g�������'h��WX[î c[Xf�)"��
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