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IN THE SUPREME COURT  
STATE OF ARIZONA 

 
 

 
 
IN RE TERMINATION OF 
PARENTAL RIGHTS AS TO  
M.N.  

Supreme Court No. CR-24-0114-PR 
 
Court of Appeals Division One 
No. 1 CA-JV 22-0227 
 
Coconino County Superior Court 
No. S0300SV202100003 
 
 

 
RESPONSE TO PETITION FOR REVIEW 

 
     Chad Joshua Winger, Esq. 

HARRIS & WINGER, P.C. 
6 E Aspen St., Suite 250 (physical) 
P.O. Box 100 (mailing) 
Flagstaff, Arizona 86001-4550 
Telephone: (928) 774-0011 
E-Mail: chad@azharrislaw.com 
State Bar No. 022767 
Attorney for Appellant/Father 

 
 THROUGH COUNSEL and pursuant to Rule 609, Ariz. R. P. Juv. Ct., 

Appellant/Father hereby respond to Appellees, Adoption Choices of Arizona and 

counsel for the child s Petition for Review. Father respectfully requests that this 

Honorable Court deny Appellees  Petition for Review. 

 
SUMMARY OF RESPONSE 

1. Appellees Petition woefully fails to address the Court of Appeals legal 

analysis harmonizing the termination statutes regarding putative fathers and 
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potential fathers. Instead, Appellees ask this court to apply a holding that is 

inapposite. In arguing that the Court of Appeals erred because it did not apply 

Frank R. v. Mother Goose Adoptions, Inc. principles, Appellees ignore the glaring 

distinction between Appellant/Father and Frank R.  

 Unlike Mother Goose Adoptions, Appellees herein served 

Appellant/Father with A.R.S. § 8-106(G) Notice to Potential Fathers rendering 

Mother Goose inapposite. 

2. The assertion that the Court of Appeals erred by making a factual 

finding that Father timely served his Petition for Paternity pursuant to A.R.S. § 8-

106 hides from this Court the clear record in this matter. A judge of the Maricopa 

County Superior Court, after notice and opportunity to be heard, twice made 

factual findings that Father timely served his paternity petition.  

In his Response to Motion for Summary Judgment regarding the putative 

father ground herein, Father s states the following facts, [t]he Maricopa County 

Superior Court has twice rejected the argument that he was untimely in serving his 

petition for paternity. See Exhibits 5 and 6.  Appendix A, Response to Motion for 

Summary Judgment, p. 3.  

Exhibit 5 attached to Father s Response to Motion for Summary Judgment 

regarding the putative father groung is an order from the Maricopa County 

Superior Court, Honorable Kevin B. Wein that reads,  
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The Court has received and reviewed Respondent/
Mother s Motion to Dismiss Due to Non-
Compliance with ARS 8-106(J). Both motions are 
DENIED. Mother is mistaken about Petitioner/ 
Father s compliance with ARS 8-106(J).  
 
According to both the Motions and the attached 
affidavit, Father had until May 23, 2021 to file a 
paternity action case and serve Mother, But, May 
23, 2021 fell on a Sunday. Pursuant to Rule 4(a)(3) 
of the Arizona Rules of Family Law Procedure, 
when the last day to act falls on a Sunday, the 
period runs until the next day. According to both 
the Motion and Affidavit, the Paternity Petition 
was both filed and served by the extended deadline 
set forth in Rule 4 May 24, 2021. Both Motions 
are DENIED. 

 
Appendix A, Exhibit 5, page 1.  

Exhibit 6 attached to Father s Motion for Summary Judgment herein is a 

second order regarding timeliness of filing and service in response to a Motion to 

Reconsider the original finding of the Maricopa County Superior Court, Honorable 

Kevin B. Wein that reads,  

The Court has received and reviewed the 
Respondent/Mother s Motion for Reconsideration 
of Denial of the Motion to Dismiss. The Court will 
give counsel the benefit of the doubt that they were 
unaware of binding statutory authority that 
addresses the issue cited in their motion. ARS § 1-
243 and ARS § 1-301 provide for the same 
enlargement of time where the last day to act falls 
on a Sunday. These statutes have the same effect 
as the Rules of Procedure cited in the Court  
original denial 
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For this reason, the Motion for Reconsideration is 
DENIED. 

 
These judicial findings are in the record in this matter and were presented in 

Father s defense against the juvenile court s putative father finding. No other court 

made a contradictory finding regarding the timeliness of service. Appellees must 

have forgotten that these findings supported by the record herein were thoroughly 

set forth in Appellant s Opening Brief. OB, pp. 1, 3, 7, and 9. 

The Court of Appeals can rely on the factual findings of the Maricopa 

County Superior Court that Father presented in his defense against the putative 

father ground. Appellees fail to cite any authority to support their claims of error. 

Father will not argue about this point further. The remainder of this response 

will focus on the propriety of the Arizona Court of Appeals holding in this matter 

regarding the statutory distinction between potential fathers and putative fathers.  

MATERIAL FACTS 

the A.R.S. §8-106(F) statutory obligation to identify. On 04/23/2021, the adoption 

agency Adoption Ch -

106(G) Notice to Potential Birth Father. On Friday, 05/21/2021, Father filed Title 

Pursuant to A.R.S. § 8-106, Father timely served the paternity action on Mother 
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Superior Court found that Father timely served his Petition for Paternity. Index of 

.  

FACTUAL AND PROCEDURAL BACKGROUND 

Father and Mother conceived the Child through a sexual encounter on 

08/07/2020 in Phoenix, Arizona. Electronic Index of Record MOH Case Number 

S0300SV202100003 Exhibit 

00008. When informed, Father asked Mother to live with him so he could take care 

of her during pregnancy. Id. Father also asked her to conduct a prenatal DNA test. 

Id

Id. Mother and Father spent Thanksgiving of 2020 

Id.  

On 03/18/2021, Father called Mother to inquire whether she was still 

pregnant, and she informed him that she was due on 04/25/2021. Id. He again 

offered support. Id.  

On 03/23/2021, Mother prematurely birthed the Child. Id.  

On 04/05/2021, while the Child was still in the hospital, Mother contacted 

Father to reveal to him the premature birth. TR 06/01/2022, pp. 143-147; EX 2, 
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00008. On that same day, Father visited and held the Child at Arrowhead Hospital. 

Id. During his visit, Father asked an Arrowhead Hospital social worker about 

immediately performing DNA testing. Id. The hospital would not perform the 

DNA testing and directed Father to contact a private testing agency. Id. From the 

hospital parking lot, Father called Labcorp to perform DNA testing. Id.  

On 04/06/2021, the Arrowhead Hospital social worker contacted and 

revealed to Choices, the 04/05/2021 conversation with Father at the hospital during 

Id.; IR 133 at 5.  

On 04/07/2021, two days after learning of the premature birth of the Child, 

Father spoke to Mother attempting to arrange a DNA test. 

Affidavit RMSJ).  

Choices located and served on Father an §8-106(G) Notice to Potential 

Fathers on 04/23/2021. IR 133 at 5.  

On 05/21/2021, Father timely filed a pro per Petition for Court Ordered 

Paternity and Legal Decision-Making in Maricopa County Superior Court. IR 40 at 

29-40 (Exhibit 4 RMSJ). On 05/24/2021, Father timely served his paternity 

procedural due process rights in the statutory procedure set forth in §8-106(G). Id. 

at 42.  
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Mother, who according to Choices had disappeared after court approved 

expenses ran out, moved through counsel for dismissal of the paternity petition, 

arguing Father failed to timely serve her. IR 40 at 42 (Exhibit 5 RMSJ). In its 

ruling on a Motion to Reconsider denial of dismissal, the Family Court noted that 

the Motion to Dismiss was non-colorable regarding timing under the rules of 

Id. The Family Court set its first hearing on the paternity petition on 09/15/2021. 

Id.  

At the 09/15/2021 Resolution Management Conference, the Family Court 

ordered paternity testing. Id. at 55 (Exhibit 7 RMSJ). DNA samples were finally 

collected from both Father and the Child on 11/08/2021. Id. at 71 (Exhibit 11 

of paternity was 99.99%. Id. LabCorp filed the paternity test in the Family Court 

on 12/06/2021. Id.  

On 01/10/2022, the Juvenile Court held the initial hearing in the termination 

case. IR 23. Father appeared and the Juvenile Court referred to the Coconino 

appointment of counsel. Id. The Juvenile 

Court continued the initial hearing to 01/31/2022. Id

appointed counsel appeared in the termination matter. IR 28. On 01/31/2022, the 

Juvenile Court ordered visitation between Father and the Child and concluded the 
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initial hearing as to Father. Id. Father enjoyed visits with the Child until the 

termination order issued. IR 131. 

On 02/04/2022, Choices filed a Motion for Partial Summary Judgment 

arguing that there were no genuine issues of material fact and judgment as a matter 

of law should be entered regarding A.R.S. §8-533(B)(1)(Abandonment) and -

ure to register). IR 30.  

After obtaining summary judgment on the putative father ground, Choices 

withdrew all remaining ground allegations against Father. The Juvenile Court 

dismissed the remaining grounds. IR 55. 

On 05/04/2022, Father requested new counsel, citing a breakdown in the 

attorney/client relationship. IR 60. Following a hearing, the Juvenile Court granted 

IR 74.  

On 05/31/2022, in Juvenile Court, Father filed a Motion for Summary 

Judgment re: Paternity seeking a paternity order based on the Family Court DNA 

Summary Judgment for an order of p

122.  

REASONS FOR DENYING THE PETITION FOR REVIEW 

Father strictly complied with §8-106 making him a potential father.   
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The Maricopa Superior Court DNA testing in the paternity action filed and 

served pursuant to A.R.S. §8-106 confirmed he was the Father of the Child. 

Choices thereafter served a termination case filed in Coconino County Juvenile 

C Juvenile C .  

Because Choices served on Father a §8-106(G) notice, and because Father 

timely filed and served his Family Court paternity case, Frank R. v. Mother Goose 

Adoptions, 243 Ariz. 111, 402 P.3d 966 (2016) is inapposite. 

reliance on Frank R. was a misapplication of the law and the Court of Appeals 

decision need not be reviewed.  

Frank R. repeatedly notes that Frank R., whom the mother and the agency 

fraudulently and deplorably failed to serve §8-106(G) notice, was nevertheless a 

Frank R. opinion is clear,  

In this case, the required §8 106(G) notice was never served on Frank 
due to both Rachel and Mother Goose s misrepresentations. 
 

Frank R., 243 Ariz. at 117, 402 P.3d at 1002.  

 took a wait-and-see attitude

compared to Father in this case. Father availed himself of all reasonable 

opportunity to communicate with and support Mother during her pregnancy. He 

hospital, speaking with a hospital social worker, and requesting a DNA test. 
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-106(G) notice one month after the 

 

The plain language of A.R.S. §8-533(B)(6) is clear. It only applies to 

putative fathers. Father is not a putative father. He is a potential father pursuant to 

A.R.S. §8-533(B)(5), -106(G) because Appellees served the Notice to Potential 

Father on Father herein. 

The Court of Appeals reversal is the correct application of the law and 

statutory interpretation.  

The landmark U.S. Supreme Court case Lehr v. Robertson opens noting that 

the 1983 New York putative registry statutory framework distinguished putative 

fathers from possible fathers.  

In addition to the persons whose names are listed on the 
putative father registry, New York law requires that notice of 
an adoption proceeding be given to several other classes of 
possible fathers of children born out of wedlock . . . who have 
been identified as the father by the mother . . .. [Lehr] 
admittedly was not a member of any of those classes. 
 

463 U.S. 248, 251-252, 103 S. Ct. 2985, 2988 (1983)(Emphasis added).  

s two termination procedural grounds 

expressly recognize Lehr -

the potential father [that] failed to file a paternity action 

within thirty days of completion of service of notice as prescribed in §8-106, 

subsection G. - the putative 
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father [that] failed to file a notice of claim of paternity as prescribed in §8-

106.01.   Harmonizing §8-106 and §8-106.01, David C. v. Alexis S., 240 Ariz. 53, 

57, 375 P.3d 945, 949 (2016) holds that persons served with §8-106(G) notice are 

not putative fathers. Regarding the interplay between §§8 106(G) and 106.01(E), 

David C. harmonized the statutes in the context of notice in adoption hearings,           

[T]he registry requirement in A.R.S. § 8 106.01 supplements 
but does not supplant the provisions of the adoption statute, 
A.R.S. § 8 106. The two statutes provide different ways of 
recognizing fathers  parental rights . . .. Section 8 106(G) 
provides notice when the mother identifies potential fathers, 
and § 8 106.01 is intended to provide notice when the putative 
father identifies himself. A potential father is entitled to notice 
under § 8 106(G) whether or not he registers with the putative 
fathers registry. A putative father must timely register . . . or he 
waives notice . . .. In either case, a father is entitled to bring an 
action to establish paternity if he does so within thirty days of 
the A.R.S. § 8 106(G) notice. This reading harmonizes A.R.S. 
§§ 8 106 and 8 106.01. 
 

240 Ariz. at 57, 375 P.3d at 949.  

Statutes that are in pari materia should be read together and harmonized. 

David C., 240 Ariz. at 55, 375 P.3d at 947 (2016). §8-533(B)(5) and (B)(6) can 

only be harmonized consistent with substantive and procedural due process thus: 

§8-533(B)(5) is a procedural ground for §8-106 potential fathers served §8-106(G) 

notice and §8-533(B)(6) is a procedural ground for putative fathers, an unidentified 

person who fails to identify themselves through the registry pursuant to §8-106.01. 

The Juvenile Court application §8-533(B)(6) herein would effectively mean that 
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the sole purpose of -533(B)(6) is to circumvent due process in §8-106 and 

533(B)(5).  

The legislature specifically quoted §8-106(G) in §8-533(B)(5) and the 

legislature specifically quoted §8-106.01 in §8-533(B)(6). §§8-106(G), -533(B)(5), 

-106.01, and §8-533(B)(6) have the same objective: to provide persons with 

paternity claims an opportunity to claim parental rights, to give potential adoptive 

parents notice of the putative or potential father s paternity claim early in the 

proceedings, and to preclude delayed claims of paternity. Here, §8-106 and 

 statutory scheme.  

When a statute adopts or refers to another statute by a specific reference, the 

not include subsequent additions or modifications of the [adopted] statute unless it 

does so Nelson Machinery Co. v. Yavapai County, 108 Ariz. 8, 

9, 491 P.2d 1132, 1133 (1971).  

CONCLUSION 

 

because it did not apply principles in Frank R. v. Mother Goose Adoptions is not a 

basis to grant review of this matter. The Court of Appeals analysis that Father is 

not a putative Father is correct for the reasons set forth herein. Father is a potential 



13 
 

father within the statutory framework. Father is not a putative father. The Court of 

Appeals is correct in its holding,  

[A] man may be both a putative and a potential father. 240 
Ariz. at 58, ¶ 24. The common ground between the two 

the rights and responsibilities for each are quite different. 
For instance, a putative father who fails to file with the 
registry waives all rights, and an adoption can  
proceed without providing him notice. A.R.S. § 8-
106.01(H). A potential father, by contrast, is entitled to 
notice of an adoption action and an opportunity to initiate 
proceedings under Title 25. A.R.S. § 8-106(G). Reading 
these statutes together, once Mother identified Father as a 

claim of paternity became moot and A.R.S. § 8-106.01(E) 
and A.R.S. § 8-533(B)(6) were no longer applicable.   
  
This Court has stated that paternity proceedings take 
precedence in cases involving dependency. In re G.R., 255 
Ariz. 444, 448, ¶ 21 (App. 2023). The same is true for 
private termination petitions. But, when a putative father 
does not assert his rights or cannot be located, A.R.S. §§ 8-
106.01(H) and 8-533(B)(6) provide a mechanism for a 
termination to be finalized. Those are not the facts in this 
case. Here, Father sought to assert his rights as a potential 
father. Because this Court reads statutes together and seeks 

A.R.S. § 8-533(B)(6) was improper because it conflicted 
with his rights as a potential father under A.R.S. § 8-106.   
 

For the foregoing reasons, the Petition for Review should be denied. 
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    /s/        
 Chad J. Winger, Harris & Winger, P.C., Attorney for Appellant 
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