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CRIMIN.AL PROCEDURE. [PAR'l' 2 

which said crime is triable, shall be unable to furnish bail for his ap-
pearance at the same, and shall for that reason remain in custody for 
a period of sixty days or over, upon his conviction, the court may, 
in its discretion, remit from the sentence imposed upon said person, 
the time he has been so confined and imprisoned previous to his trial 
and conviction: Provided; That any person who has furnished bail 
and been at liberty under such bail, shall not be entitled to the ex-
emption provided in this act, for the time he has been at liberty lmde1· 
such bail, but shall only apply to persons who have been actually 
confined. 

CHAPTER II. 

THE EXECUTION. 

1019. When a judgment, other than of death, has been pronounced, 
a certified copy of the entry thereof upon the minutes must be forth-
with furnished to the officer whose duty it is to execute the judgment 
and no other warrant or authoriiy is necessary to justify or require its 
execution. 

1020. If the judgment is for a fine alone, execution may be issued 
thereon as on a judgment in a civil action. 

1021. If the judgment is for imprisonment, or a fine, and im-
prisonment until it be paid, the defendant must forthwith be corn-
mitfed to tl1e custody of the proper officer, and by him detained until 
the judgment is complied with. 
. 1022. If the judgment is for imprisonment in the territorial prison, 
the sheriff of the county must, upon receipt of a certified copy thereof, 
take and deliver the defendant to the warden of the territorial prison. 
He must also deliver to the warden the certified copy of the judgment, 
and take from the warden a r e'2eipt for the defendant. 

1023. When the judgment of death is rendered, a warrant, signed 
by the judge, and attested by the clerk, under the seal of the court, shall 
be drawn and delivered to the sheriff; it shall state the conviction and 
judgment and appoint a day on which the judgment shall be executed: 
which shall not be less than thirty nor more than sixty da,rs from the 
time of the judgment. 

1024. The clerk of a comt at which a conviction requiring judg-
ment of death shall have been had, shall, immediately after the con-



TITLE 10] JUDG"MENT AND EXECUTION. 

viction, transmit to the governor, by mail or otherwise, a statement of 
the conviction and judgment, and of the testimony given at the trial. 

1025, The governor may thereupon require the opinion of the 
justices of the supreme court and the attorney general, or any of 
them, upon the statement so furnished. 

1026. No judge, court or officer other than the governor, can 
suspend the execution of a jndgment of death, except the sheriff, as 
provided in the seven succeeding sections, unless an appeal be taken. 

1027. If, after judgment of death, there be good reason to sup-
pose that the defendant has become insane, the sheriff of the county, 
with the concurrence of the judge of the con.rt by which the judgment 
was rendered, may summon a jury of twelve persons to inquire into the 
supposed insanity, and shall give immedi.ate notice thereof to the 
district attorney. ' 

1028·. The district attorney shall attend the inquisition, and may 
produce witnesses before the jury, for which purpose he may issue 
process in the same manner as for witnesses to attend before the grand 
jury, and disobedience thereto may be punished in like manner as 
disobedience to process issued by that court. 

1029. A. certificate of the inquisition shall be signed by the jurors 
and the sheriff, and filed with the clerk of the court in which the 
convicti.on was bad. 

1030. If it be found by the inquisition that the defendant is sane, 
the sheriff shall execute the judgment; but if it be found that he 
is insane, the sheriff shall suspend the execution of the judgment until 
he receives a warrant from the judge of the court in which the judg-
ment was rendered, directing the execution of the judgment. · 

1031. If the inquisition find tliat the defendant is insane the 
sheriff must immediately transmit it to the governor, who may, when 
the defendant becomes sane, issue a warrant appointing a day for the 
execution of the judgment. 

1032, I£ there is good reason to suppose that a female agaiiist 
whom a judgment of death is rendered, is pregnant, the sheriff of the 
county, with the concurrence of the judge of the court by which the 
judgment was rendered, may summon a jury of three physicians to 
inquire into the supposed pregnancy. Immediate notice thereof must 
be given to the district attorney of the county, and the provisions of 
sections 1028 and 1029 apply to the proceedings upon the inquisition. 

1033. If it is found by the inquisition that the female is not preg-
nant, the sheriff must execute the judgment; if it is found that she is 
pregnant, the sheriff must suspend the execution of the judgment, and 
transmit the inquisition to the governor. ·when the governor is satis-
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CRIMINAL PROCEDURE. [PART 2 

fied that the female is no longer pregnant, he may issue his warrant 
appointing a day for the execution of the judgment. 

1034. If for any reason a juclgment of death has not been exe-
cuted, and it remains in force, the court in which the conviction was had 
upon the application of the district attorney, must order the defendant 
to be brought before it, or, if he is at large, a warrant for his appre-
hension may be issued. Upon the defendant being brought before the 
court, it must inquire into the facts, and if no legal reasons exi~t against 
the execut_ion of the judgment, must make an order that the sheriff 
execute the judgment at a specified time. The sheriff must execute 
the judgment accordingly. · 

1035. The punishment of death must be inflicted by hanging tiie 
de£ endant by the neck until he is dead. 

1036. A judgment of death must be executed within the walls or 
yard of a jail, or some convenient private place in the county. Tbc 
sheriff of the county must be present at the executfon, and must in-
vite the presence of a physician, the district attorney of the county, 
and at least twelve reputable citizens to be selected by him; and he 
shail, at the request of the defendant, permit such ministers of the 
gospel, not exceeding two, as the defendant may name, and any per-
sons, relatives or friends, not to exceed five, to be present at the exe-
cution, together with such peace officers· as he may think expedient, 
to witness the execution. But no other persons than those mentioned 
in this section can be present at the execution, nor can any person under 
-age be allowed to witness the same. 

1037. After the execution, the sheriff must make a return upon 
the death warrant, showing the time, mode and, manner in which 
it. was executed. 

CHAPTER III. 

APPEALS, 

Te r 1·ltory may 1038. In all criminal actions the territory may appeal to the appeal. 
supreme court on questions of law alone, and shall be taken, if from 
a judgment, within one year from its rendition, and from an order, 
ruling or otherwise, within twenty (20) days after the same is made. 
The district attorney, without summons or notice, shall pray the appeal 
during the term and the clerk shall make a transcript of the record, 
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Sec. 1016, P. C. 
1901. 

S ec. 1017, P . C. 
1901. 

Par. 1019, Sec . 
1, Oh. 28, Laws 
1 9 09. 

Sec. 1213, P. C. 
Cal. 

JUDGMENT AND EXECUTION. [TITLE 10 

The demurrei· to the ind'ictment or information, if any was filed, and 
a copy of the order disallowing or overruling such demurrer as en­
tered in the minutes of the court; 

A copy of the plea of the defendant to the indictment dr informa­
tion entered in the minutes of the court; 

A copy of the minutes of any challenge which may have interposed 
to the panel of the trial jury or to an individual juror, and the pro­
ceedings thereon; 

A copy of the minutes of the trial; 
All of the bills of exception, if any filed, and all such affidavits 111 

support thereof as may have been filed; 
All charges or instruction asked of or given by the court or re­

fused to be given by the court, and the endorsement thereon; 
A copy of the verdict of the jury; 
Any motion for new trial filed in the court, or a copy of such motion, 

if oral, entered in the minutes of the court, and a copy of the decision 
of the court upon such m~tion, together with ·all affidavits used upon 
such motion; all the statements of facts filed as provided in this code, 
and all affidavits filed in support thereof; 

All affidavits regarding misconduct of jurors; 
A copy of the judgment; 
A copy of all orders made in the cause before judgment; 
A copy of any motion· in arrest of judgment and the decision of 

the court thereon, as entered in the minutes of the court; 
Such record shall form the transcript on appeal, if appeal is taken. 
1131. All judgments rendered by the various superior courts of 

this state, sentencing any person or persons to confinement in the 
state prison, shall specify the time of the commencement of the term 
of said confinement. 

1132. If the defendant have been convicted of two or more of­
fenses before judgment on either, the judgment may be that the im­
prisonment upon :;my one may commence at the expiration of the im­
prisonment upon ':'ny other of the offenses. 

CHAPTER II. 

THE EXECUTION. 

1133. \,Vhen a judgment, other than of death, has been pronounced, 
a certified copy of the entry thereof upon the minutes must be forth­
with furnished to the officer whose duty it is to execute the judgment 
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and no other warrant or authority is necessary to justify or require its 
execution. 

' 1134. If the judgment is for a fine alone, ,vith or . without im-
prisonment, execution may be issued thereon as on a judgment in a 
civil action. 

Dunbar vs. Territory, 5 Ariz. 184-50 Pac. 30. 

1135. If the judgment is for imprisonment, or a fine and imprison­
ment, until it be paid, the defendant must forthwith be committed to 
the custody of the proper officer and by him detained until the judg­
ment is complied with. \i\There, however, the court has suspended 
sentence, or where, after imposing sentence, the court has suspended 
the execution thereof and placed the defendant on probation, as pro­
vided in section 1126 of the penal code, the defendant, if over the age 
of eighteen years, must forthwith be placed und~r the care and super­
vision of the probation officer of the court committing him, until the 
expiration of the period of probation and the compliance with the 
terms and conditions of the sentence, or of the suspension thereof. 
\i\There, however, the probation has been terminated as provided in 
section 1126 of the penal code, and the suspension of the sentence, 
or the execution revoked, and the judgment pronounced, the defend­
ant must forthwith be committed to the custody of the proper officer 
and be detained until the judgment be complied with. 

Dunbar vs. Territory, 5 Ariz. 184-50 Pac. 30. 

1136. If the judgment is for imprisonment in the state prison , 
the sheriff of the county must, upon t-eceipt of a certified copy thereof, 
take and deliver the defendant to the superintendent of the state 
prison. He mu~t also deliver to the superintendent ·the certified copy 
of the judgment, and take from the superintendent a receipt for the 
defendant. 

1137. \~Then a judgment of death is rendered, a warrant, signed 
by the judge, and attested by the clerk, under the seal of the court, 
must be drawn and delivered to the sheriff. It must state the con­
viction and judgment, and appoint a day on which the judgment is to 
be executed, which must not be less than sixty nor more than ninety 
days from the time of judgment, and must direct the sheriff to de­
liver the defenj:lant within ten days from the time of judgment, to 
the superintendent of the state prison -of this state, for execution. 

1138. The clerk of the court at which a conviction requiring judg­
ment of death shal1 have been had, must immediately after the con­
viction, transmit to the governor, by mail or otherwise, a statement 
of the conviction and judgment, and of the testimony given at the 
trial. 

1139. The governor may thereupon require the opinion of the 
justices of the supreme court and the attorney general, or any of 
them, upon the statement so furnished. 
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JUDGMENT AND EXECUTION. [TITLE 10 

1140. No judge, court, . or · officer, other than the governor, can 
suspend the execution of a . judgment of death, except the superin­
tendent of the state prison, ·to whom the condemned person is de­
livered for execution, as provided in the six succeeding sections, un­
less an appeal is taken. 

1141. If, after the delivery to the superintendent for execution, 
there is good reason to believe that a defendant, under judgment of 
death, has become insane, the superintendent must cail such fact to the 
attention of the county attorney of the county in which the prison is 
situated, whose duty it is to immediately file in the superior court of 
such county a petition, stating the conviction and judgment and the fact 
that the defendant is believed to be insane, and asking that the ques­
tion of his sanity be inquired into. Thereupon the court must at once 
cause to be summoned and empaneled from the 1't!gular jury list of the 
county, a jury of twelve persons to hear such inquiry. 

1142. The county attorney must attend the hearing and may pro­
duce witnesses before the jury, for which purpose he may issue pro­
cess in the same manner as for witnesses to attend before the grand 
jury, and disobedience thereto may be punished in like manner as dis­
obedience to process issued by the court. 

1143. The verdict of the jury must be entered ' upon the minutes, 
and thereupon the court must make and cause to be entered an order 
reciting the fact of such inquiry and the result thereof, and when it 
is found that the defendant is insane the order must direct that he be 
taken "to the state asylum for the insane, and there kept in safe con­
finement until his reason is restored. 

1144. If it be found that the defendant is sane, the superintendent 
must proceed to execute the judgment as specified in the warrant; if 
it is found that the defendant is insane, the superintendent must 
suspend the execution, and transmit a certified copy of the order men­
tioned in the last section to the governor, and deliver the defendant, 
together with a certified copy of such order, to the medical superin­
tendent of the asylum named in such order. \iVhen the defendant 
recovers his reason, the superintendent of such asylum must certify 
that fact to the governor, who must thereupon issue to the superin­
tendent his warrant, appointing a day for the execution of the judg­
ment. 

1145. If there is •good reason to believe that a female against 
whom a judgment of death is rendered, is pregnant, such proceedings 
must be had as are provided in section 1141, except that instead of a 
jury as therein provided, the court may summon three disinterested 
physicians of good standing in their profession to inquire into the sup­
posed pregnancy, who shall, in the presence of the court, but with 
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closed ·doors. if requested by the defenda11t, examine the defendant and 
hear any evidence that may be produced, and make a written finding 
and certificate of their conclusion, to be approved by the court and 
spread upon the minutes. The provisions of section 1142 apply to the 
proceedings upon such inquiry. · 

1146. If it be found that the female is not pregnant, the superin­
tendent must execute the judgment; if it is found that she is pregnant, 
the superintendent must suspend the execution of the judgrnent, and 
transmit a certified copy of the finding and certificate to the governor. 
\i\Then the governor receives from the superintendent a certificate that 
the defendant is no longer pregnant, he must issue to the superintend­
ent his warrant, appointing a day for the execution: of the judgment. 

1147. If for any reason, other than the pendency of an appeal, a 
judgment of death has not been executed, and it remains in force, the 
court in which the conviction is had, on the application of the county 
attorney of the county in which the conviction is had, must order the 
defendant to be brought before it, or if he is at large, a warrant for 
his apprehension may be issued. Upon the defendant being brought 
before the court, it must inquire into the facts, and if 110 legal reason 
exists against the execution of the judgment, must make an order 
that the superintendent of the state prison, to whom the sheriff is 
directed to deliver the defendant, execute the judgment at a specified 
time. The superintendent must execute the judgment · accordingly. 
From an order directing and fixing the time for the execution of a 
judgment, as herein provided, there is no appeal. 

1148. The punishment of death must be inflicted by hanging the 
defendant by the neck until he is dead. 

1149. A judgment of death must be executed within the walls 
of the state prison. The superintendent of the state prison where the 
execution is to take place must be present at the execution and must 
invite the presence of a· physician, the attorney general of the· state, 
and at least . twelve reputable citizens, to be selected by him; and he 
shall at the request of the defendant, permit such clergymen, not 
exceeding two, as the defendant may name, and any persons, relatives 
or friends, not to exceed five, to be· present at the execution, together 
with such peace officers, as he may think expedient, to witness the 
execution. But no other persons than those mentioned in this section 
can be present at the execution, nor can any person under age be al­
lowed to witness the same. 

1150. After the execution, the superintendent must make a return 
upon the death warrant to the court by which the judgment was ren­
dered, showing. the time, mode and manner in which it was executed. 
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TITE JI]DGMENT AND EXECUTION 1155

aro controlling alike in criminal cases, anal tho certifi-
ca.te of the trial jutlgo to the reporter,s transeript of
the proceedings or to a statement of facts covering
them is a prerequisite to the examination thereof.
I\{olina v. Territory, (1908), 12 Ariz.14, 95 Pac. 102.

S 5113. Com-encement of imprisonment
must be specifieal. All judgments rendered.
by a superior court, sentencing any person to
eonfinement in the state prison, shall specify
the time of the commencement of the term of
said confinement. (S 1131, P. C. '13, rev.)

St'o 8 Cal. Jur. 467; 8 R. C. L. 231.

$ 5114. Jutlgment where more tha:r ore
corviction. If the defendant has been con-
victed of trvo or more offenses beforc juclgment
on either, the judgment may be that the im-
prisonment upon any one may commence at the
expiration of the imprisonment upon any other
of the offenses, or that they run eoncurrently.
(S 1132, P. C. '13, rev.)

See 8 Cal. Jur. 468; 8 R. C. L.240.

Article 2. The execution.

S 5115. Certifietl copy of juttgment is war-
rant. \Yhen a judgment, other than of death,
has been pronounced, a certified cop1, of the
entry thereof upon the minutes must be forth-
with furnishecl to the offieer whose duty it is to
exeeute the judgment and no other rvarrant or
authorit.r' is necessan' to justil'1' or rerluir.e its
execution. ($ 1133, P. C. '13.)

See notes under $ 3585, supra.
See 8 Cal. Jur. 482.

S 5116. Execution on judgment for fine.
If the jutlgment is for a fine a I o n e, o r
with or rvithout imprisonment, execution may
be issued thereon as on a judgment in a civil
action. ($1134, P. C. '13.)

Sce 12 Cal. Jur. 516.

S 5117. Fine antl imprisonmentl suspendeil
sentence. If the judgment is for imprison-
ment, or a fine and imprisonment, until it be
paid, the defendant must forthlvith be com-
mitted to the eustody of the proper off icer and
by him detaincd until the juclgment is eom-
plied with. Where, hou,ever, the court has
suspended sentence, or where, after imposing
sentence, the court has suspended the execu-
tion thereof and plircerl tlro tlef'r'rrrj:uil on pr.o-
bation, the defendant must forthrvith be placed
under the care and supervision of thc proba-
tion offieer of the court committing him, until
the expiration of the periocl of probation and
the compliance with the terms and conditions
of the sentenee, or of the suspension thereof.
Where, however, the probation has been term-
inated or revoked, and the judgment pro-
nounced., the defendant must forthwith be com-
mitted to the custody of the proper officer and.

be detained until the judgment be complied
with. (S 1135, P. C. '13, rev.)

Power to change time for commenccment of sen-
tencc. 3 A. L. R. 1572.

See 8 Cal. Jur, 483.

S 5118. Delivery to prison. If the judg-
ment is for imprisonment in the state prison,
the sheriff of the county must, upon receipt of
a certified copy thereof take and deliver the
defend.ant to the superintendent of the state
prison, and deliver to the superintendent the
certified copy of the judgment, and take from
the superintendent a reeeipt for the defendant.
($ 1136, P. C. '13.)

Iniprisonment is lcgal whcrc the commitment rvhich
is a ccrtificil copy of the judgmcnt, fully shows thc
charactcr of thc court rcndering thc judgment, the
laurcs of the judge antl clerk, antl the tlate of tbe
.jutlgnrent, although such judgmt'nt does not contairl
tlrc usual rccit:rls. In re Waldrip, (1883), 1 Ariz.
482.

S 5119. Death warrant. When a judg-
ment of death is rendered, a wauant. signed
by the judge, and attested by the clerk, trnder
the seal of the court, must be drarvn and tle-
livered. to the sheriff. It must state the eon-
viction ancl judgment, and appoint a day on
which the judgment is to be executed, rvhich
must not be less than sixty nor more thtrn
ninety da1's from the timc of jurlgrnent, and
must direct the sheriff to deliver the defendant
rvithin ten days from the time of judgment, to
the superintendent of the state prison of this
state, for exeeution. (\ lt:t7, I'. C. '13: re-
pealed Init. Meas. p. 4, fr. '17; rc-enacted hv
Init. Ifeas. p. 17, L. '19.)

Sce 8 Cal. Jur. 484.

S 5120. Statement of jutlgment transmitteal
to governor. The elerk of the court at which
a judgment of death has becn cnterecl, nrust
immediately after the judgment, transmit to
the governor a statement of the conviction and
judgment, and of the testimony given at the
trial. The governor may thereupon require
the opinion of the attorney gencral upon the
statement so furnished. (S $ 1138-9, P. C. '13,
eons.)

$ 5121. Suspension of death sentence. No
judge, court, or officer, other than the gov-
ernor, ean suspend the exeeution of a judgment
of death, except the superintendent of the
state prison, to whon-r thc eorrrlernned person
is clelivered for execution, as provided in the
six succeeding sections, unless an appeal is
taken. ($ 1140, P. C.'13.)

Sc.c notcs under $ 5122, infrn.
The interdiction in this section is absolutc, and

untlcr it a super:ior judge is preeludc<l from issuing a
writ of habeas corpus after affirmance of jutlgment
of conviction by the supreme court, even when it is

:, YL.Ii

.f rt.;'-r, l*,.;53

"a



I 1;6 TItE JT:I)G}{ I'NT AND ]tXI.](:I]TION

0 5r2?
Amn'(l
L ,31

ch 55
!Iprgr

corrtenrlctl that the supreme court violated the Tour-
teenth Amentlment of the Unitetl Statec Constitution
and the state constitution. State v. Superior Court,
(1923), 25 Ariz. 226,275 Pac. 538.

S 5122. Insanity inquiry of defendant
und,er death sertence. If, after the delivery
to the superintendent for execution, there is
good reason to believe that a defendant, under
judgment of death, has become insane, the su-
perintendent must call such fact to the atten-
tion of the county attorney of the county in
whieh the prison is situated, whose duty it is
to immediately file in the superior court of
sueh county a petition, stating the conviction
and judgment and the fact that the defendant
is believed to be insane, and asking that the
question of his sanity be inquired into. There-
upon the court must at onee eause to be sum-
moned and impaneled from the regular juty
list of the county, a jury of twelve persons to
hear such inquiry. ($ 1141, P. C. '13, re-en-
acted Init. Measure, p. 17, L. '19.)

Citetl as P. O. 1913, $ $ 1141-1143, without con-
struction or application. Ex parte Faltin, (1927),
-..- Ariz. ....-., 55 A. L. R. 436,254Pac.477.

The superintentlent should make known his belief
that the prisoner is insane at a time long enough be-
fore tho tlate fixetl for the execution of tho death
warrant, so that the jutlicial inquiry provitleil for may
be had before the tleath warrant beeomes functus of-
ficio, or at least in time to secure a reprieve. State
v. Sims, (1915), 17 Ariz.410,415, 153 Pac. 451.

The act requiretl of the superintentlent in this sec-
tion does not have the effect of suspcntling the tleatb
warrant. State v. Sims, (1915), 17 Ariz, 410, 414,
153 Pac. 451.

fnsanity supcrvening after conviction antl sentence
of tleath. 49 A. Ir. R. 804.

See 8 Cal. Jur. 485.

$ 5123. Duty of county attorney on in-
quiry. The eounty attornev must attend the
hearing and may produce witnesses before the
jury, for which purpose he may issue proeess
in the same manner as for witnesses to attend
before the grand jury, and disobedienee there-
to may be punished in like manner as disobedi-
enee to process issued by the court ($ 4, id.)

P. C. 1913, $ 1142, eitetl without construction or ap-
plieation. State v. Sims, (1915), 77 Ariz. 410, 414,
153 Pae. 451.

S 5124. Verilict insane; jutlgment. The
verdict of the jury must be entered upon the
minutes, and thereupon tht: court must make
and cause to be entered an order reciting the
fact of such inquirp'and thc result thereof. anrl
when it is found that the tlefendant is insane
the order must direet that he be taken to the
state asylum for the insane. and there kept in
safe confinement until his reason is restorecl.
($ 5, id.)

$ 5125. Vertlict sane, execution; subse-
quent proceedings. If it be found that the de-
fendant is sane, the superintendent must pro-

ceed. to exeeute the judgment as specified in
the rvarrant; if it is found that the defendant
is insane, the superintendent must buspend
the exeeution, and transmit a certifietl copy of
the order mentioned in the last section to the
governor and deliver the defendant, together
with a certified copy of such order, to the medi-
eal superintendent of the asylum named in
such order. When the defendant reeovers his
reason, the superintendent of such asylum must
certify that fact to the governor, who must
thereupon issue to the superintendent his war-
rant, appointing a day for the execution of the
judgment. (S 6, id.)

See notes untler $ 3585, suPra.
ft is only upon tho vertlict of the jury to the effect

that the pcrsou is insane that the superintentlent is
authorizetl to suspentl the execution. Ee has no power
to determine the question of the prisoner's sanity or
insarrity. State v. Sims, (1915), LT Ariz. 410, 4L4,
153 Pac. 451.

S 5126. Inquiry into pregnancy of woman
uniler death sentence. If there is good reasor
to believe that a female against whorn a judg-
ment of death is rendered, is pregnant, sueh
proeeedings must be had as are provided in
Seetion 5122 hereof, except that instead of a
jury as therein provided, the court may sum-
mon three d.isinterested physicians of good
standing in their profession to inquire into the
supposed pregnancy, who shall, in the pres-
ence of the eourt, but with closed tloors if re-
quested by the defendant, examine the defend-
aut and hear any evidence that may be pro-
duced,,and make a written finding and certifi-
cate of their eonclusion, to be approved by the
court and spread upon the minutes. The pro-
visions of Section 5123 hereof apply to thc
proceetlings upon such incluiry. ($ 7, id., re-
enacting 1145, P. C. '13.)

See 8 Cal. Jur. 486.

$ 5127. Proceetlings subs€quent to inquiry.
If it be found that the female is not pregnant,
the superintendent must execute the judg-
ment; if it is found that she is pregnant, the
superintendent must suspend the exeeution
of the judgment, and transmit a certified copy
of the finding and. certificate to the governor.
When the governor reeeives from the superin-
tendent a certificate that the defendant is no
longer pregnant, he must issue to the superin-
tendent his warrant, appointing a day for the
execution of the judgment. ($ 8, id., re-en&ct-
ing 1146, P. C. '13.)

S 5128. Resentence where judgment of
death unerecuteal. If for any reason other than
the pendency of an appeal, a judgment of death
has not been executed, and it remains in force,
the court in which the conviction is had, on the
application of the county attorney of the coun-
ty in which the conviction is had, must order



TI{E JUDGX{ENT AND EXEC'I]TION 1757

the defendant to be brought before it, or if he
is at large, a warrant for his apprehension may
be issued.. Upon the defendant being brought
before the court, it must inquire into the facts.
aud if no legal reason exists against the ereeu-
tion of the judgment, must make an order that
the superintendent of the state prison, to whom
the sheriff is directed to deliver the defendant,
execute the judgment at a specified time. The
superintendent must execute the judgment ac-
cordingly. From an order d.irecting and. fixing
the time for the execution of a judgment, as

, herein provided there is no appeal. (S 9, itl.,
re-enacting 1747, P. C. '13.)

Sce notes untler $ 3585, supra.
P. C. 1913, $ 1147, cited without construction or ap-

plication. Villalobo v. State, (1915), 17 Lri2.26L,262,
151 Pac. 946; Peralta v. Sims, (1916), 18 Ariz. 79,
156 Pac. 96; Chavez v. Sims, (1916), L8 Ariz. 80, 156
Pac.97; Perez v. Sius, (1916), 18 Ariz. 81, 156 Pac.
97.

Laws 1919, p. 19, $ 9, citetl without eonstruction or
application. Stato er rel. Galbraith v. Superior Court,
(1921), 22 Ariz. 452, \97 Paa. 537; State v. Superior
Court, (1923),25 Ariz.226,215 Pac. 538.

Where the time fixetl for the execution of the jutlg-
ment was passed becaueo of roprieves grantetl by tho
Governor, the suporior court may proceetl untler this
section antl specify a time for erecuting the jutlgment.
Rotlriguez v. Sims, (1916), 18 Ariz. 74, 196 Pac. 94.

Untler this section, no appeal liee from an ortler
fixiug the tlate of execution of sont€nce on a tlefend.
ant convictetl of murtler of the first tleg'ree, after the
tlato first fixed has expiretl, where execution of the
aontence was stayetl by appeal. Torres v. State,
(1920), 2l Ariz.401, 188 Pac. 877.

Effect of permittiag tlay fixed for execution to
pass without carrying out sentence. 34 A. L. R. 314.

See 8 Cal. Jur. 487,

S 5129. Execution by hanging. The pun-
ishment of death must be inflicted by hanging
the defendant by the neek until he is dead.
($ 10, itl., re-enacting 1148, P. C. '13.)

Manner of inflicting tleath sentence as cruel or un-
usual punishment. 30 A. L. R. 1452.

See 8 Cal. Jur. 488; 8 R. C. I'.264.

$ 5130. Place of execution; who may be
present. A judgment of death must be execut-
ed within the walls of the state prison. The
superintendent of the state prison where the
execution is to take plaee must be present at
the execution and must invite the presence oi
a physician, the attorney general of the state,
and at least twelve reputable citizens to be se-

leeted by him; and he shall at the request of
the defendant, permit such clergymen, not
exeeeding two, as the defendant may name'
and any persons, relatives or friends, not to ex-
ceed. five, to be present at the execution, to-
gether with such peace officers as he may think
expedient, to witness the execution. But no
other persons than those mentioned. in this sec-
tion can be present at the execution nor can
any person under age be allowed to witness the
same. ($ 11, id., re-enacting 1149, P. C. '13')

S 5131. Return upon death warrart. After
the execution, the superintendent must make a
return upon the death warrant to the court by
which the judgment was rendered, showing the
time, mode and manner in whieh it was execut-
ed. ($ 12, itl., re-enacting 1150, P. Cj '13.)

$ 5132. Disposal of body for scientific re-
search. The bodies, or portions thereof, of per-
sons executed at the state prison, and. not
claimed by relatives or friends within twenty-
four hours after death, may be disposed of for
seientific purposes by the superintendent of
the prison, with the consent of the governor, to
any recognized institution for scicntific re'
search. ($ 1, Ch. 5,L.'25,rev.)
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44-2302

the proper authorities of a state prison
in receiving and holding a defendant
until his sentence has expired, or he is
otherwise released according to law.
Anderson v. State, 54 Ariz.387, 96 Pac.
(2d) 281; Moore v. State, 

- 
Ariz. -,97 Pac. (2d) 925.

Compiler's Note.
This section is substantially the same

as Rev. Code 1928, S 5116.

Comparative Legislation. Execution
of sentence imposing a fine:

CRIMINAL PROCEDURE

NOTES TO DECISIONS

Collateral References.
Commitment, power of court to set

aside sentence after. 70 A. L, R, 822,
Effect of delay in taking defendant

into custody after conviction and sen-
tence. 72 A. L. R. 1271.

See 8 Cal. Jut'. 482.

Cal. Deering's Pen. Code 1937, $ 1214.
Nev. Comp. Laws 1929, $ 11063.
Ore. Code 1930, S 13-1138.
Utah. Rev. Stat. 1933, S 105-37-2.
Wash. Rem. Comp. Stat.7922, S 2201.

612

44-2302. Execution of sentence imposing a fine.-If the sentence
imposes a fine with or without imprisonment execution may be issued
thereon as on a judgment in a civil action. [Rules Cr. Proc., S 397.]

In General,
Sentence to pay fine, but providing no

alternative of imprisonment on default,
creates merely civil judgment to be col-
Iected in like manner as other civil judg-

ments. Smith v. State, 37 Afiz. 262,
293 Pac. 23.

Collateral Reference.
See 12 Ca]. Jur. 516.

44-2303. Fine and imprisonment-Suspended sentence.-If the judg-
ment is for impriso.nment, or a fine and imprisonment, until it be paid,
the defendant must forthwith be committed to the custody of the
proper officer and by him detained until the judgment is complied with.
Where, however, the court has suspended sentence, or where, after
imposing sentence, the court has suspended the execution thereof and
placed the defendant on probation, the defendant must forthwith be
placed under the care and supervision of the probation officer of the
court committing him, until the expiration of the period of probation
and the compliance with the terms and conditions of the sentence, or of
the suspension thereof. Where, however, the probation has been term-
inated or revoked, and the judgment pronounced, the defendant must
forthwith be committed to the custody of the proper omcer and be
detained until the judgment be complied with. tP. C. 1901, S 7021;
Laws 1909, ch.28, S 1, p.92;P. C. 1913, $ 1135;rev., R. C. 1928, S 5117.1

Compiler's Note. Comparative Legislation. Fine and
The first sentence of this section is imprisonment-Suspended sentence:

superieded by $ 44-2301. Cal. Deering's Pen. Code 1937, S 1215.

Cross-Reference. Collateral References.

General provisions concerning suspen- Power to change -time -for commence-
sion of ."nf"r"" and probation,'544-222s -"J":%tEitt}t""l nrrr.A. 

L. R. 1572.
et seq. i

44-2304. Warrant of execution on sentence of death-Time of execu-
tion-Duty of sheriff.-When sentence of death is pronounced the court
pronouncing sentence shall immediately commit the defendant to the
custody of the sheriff and shall sign and deliver to the sheriff a warrant
addressed to the superintendent of the state prison, attested by the
clerk under the seal of the court, stating the judgment ancl sentence
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and appointing a week, the first day of which shall not be less than
sixty [60] days nor more than ninety [90] days from the date on which
sentence was pronounced, within which sentence shall be executed and
commanding the superintendent to execute the sentence within the
week appointed. The sheriff shall as soon as practicable deliver the
defendant together with the warrant to the said superintendent and
shall take a receipt for the defendant and make a return thereof to
the court. [Rules Cr. Proc., $ 398.]

superintendent of the state prison of this
state, for execution. [P. C. 1901, S 1023;
Laws 1909, ch. 28, $ 1, p. 92; P. C. 1913,
$ 1137; Laws 1919 (Init. Meas.), p. l7;
R, C. 1e28, S 5119.1

Comparative Legislation.'Warrant of
execution on sentence of death-Time of
execution-Duty of sheriff:

CaI. Deering's Pen. Code 1937, $ 1217.
N. Mex. Stat. 1929, S 35-321.
Ore. Code 1930, S 13-1140.
Utah. Rev. Stat. 1933, S 105-37-5.
Wash. Rem. Comp. Stat. 1922, $ 2210.

Collateral Reference.
See 8 CaI. Jur.484.

Compiler's Note.
The prior law, Rev. Code 1928, S 5119,

is set out here as a note:
5f19. Death warrant.-When a judg.

ment of death is rendered, a warrant,
signed by the judge, and attested by the
clerk, under the sbal of the court, must
be drawn and delivered to the sherifl.
It must state the conviction and judg-
ment, and appoint a day on which the
judgment is to be executed, which must
not be less than sixty [60] nor more
than ninety [90] days from the time
of judgment, and must direct the sherif
to deliver the defendant within ten [10]
days from the time of judgment, to the

Compiler's Notes.
The prior law, Rev. Code 1928, $ 5120,

is set out here as a note:
5120. Statement of judgment trans-

mitted to governor.-The clerk of the
court at which a judgment of death has
been entered, must immediately after the
judgment,
statement

transmit to the Eovernor a
of the conviction and juds-

at thement, and of the testimony given

1901, $S 1024, 1025; Laws 1909, ch. 28,
$ 1, p.92; P. C. 1913, SS 1138, 11391 cons.,
R. C. 1928, S 5120.1

The last sentence of Rev. Code 1928,
$ 5120 may not be superseded.

Cornparative Legislation. Court to
transmit statement to the governor:

Cal. Deering's Pen. Code 1937, SS 1218,
1219.

Nev. Comp. Laws 1929, S 11067.
N. Mex. Stat. 1929, S 35-322.
Utah. Rev. Stat. 1933, $ 105-37-6.

an appeal is taken. [P. C. 1901, $ 1026;
Laws 1909, ch. 28, $ 1, p. 92; P. C. 1913,
g 1140; R. C. 1928, S 5121.1

Comparative Legislation. Execution
of sentence of death-'Who may suspend:

Cal. Deering's Pen. Code 1937, S$ 1220-
7222.

Nev. Comp. Laws 1929, $ 11068.
Ore. Code 1930, $ 13-801.
Utah. Rev. Stat. 1933, $ 105-37-8,

44-2305. Court to transmit statement to the governor.-When sen-
tence of death is pronounced the court pronouncing the sentence shall
on the governor's request immediately cause to be transmitted to the
governor a certified copy of the judgment and sentence and a transeript
of the evidence given at the trial. [Rules Cr. Proc., $ 399.]

trial. re-
quire ral
upon C.

44-2306. Execution of sentence of death-Who may suspend.-The
execution of a sentence of death shall not be suspended or stayed,
apart from the stay incident to an appeal, except by the governor.

[Rules Cr. Proc., S 400.]

Compilcr's Note.
The prior law, Rev. Code 1928, S 5121'

is set out here as a note:
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In General.

forth "in the six succeeding sections."
State v. Sims, 17 Ariz. 410, 163 Pac.
451.

The only instances in which a judg-
ment of death may be suspended, except
upbn replieve by the governor, arise
where a prisoner may have become in-

44-2307. Proceodings \trhen person under sentence of death appears
to be insane.-If there is a reasonable ground to believe lhat a defendant
under sentence of death has become insane since he was sentenced the
superintendent of the state prison shall immediately notify the gover-
nor thereof who shall suspend execution of the sentence until he issues
a warrant for its execution. On suspending sentence the governor shall
appoint a commission consisting cf two [2] competent disinterested
physicians to examine into the defendant's mental condition. The
commission so appointed may call and examine witnesses and compel
their attendance. The commission shall report its finding to the gov-
ernor. The physicians constituting the commission shall be allowed
such fees as the governor deems reasonable, which fees shall be paid
by the state. [Rules Cr. Proc., S 401.]

sane after delivery to prison superin-
tendent, or if a female prisoner is preg-
nant. State ex rel. Murphy v. Superior
Court, 25 Ariz. 226,215 Pac. 638.

The interdiction in this section is ab-
solute, and under it a superior judge is
precluded from issuing a writ of habeas
corpus after affirmance of judgment of
conviction by the Supreme Coult, even
when it is contended that the Supreme
Court violated the fourteenth amend-
ment of the United States Constitution
and the state constitution. State ex rel.
Murphy v. Superior Court, 25 Ariz.226,
216 Pac. 538.

Compiler's Notes.
The prior law, Rev. Code 1928, S$ 5122,

5123, is set out here as notes:
5122. Insanity inquiry of prisoner

under death sentence.-If, after the de-
livery to the superintendent for execu-
tion, there is good reason to believe that
a prisoner, under judgment of death,
has become insane, the superintendent
must call such fact to the attention of
the county attorney of the county in
which the prison is situated, whose duty
it is to immediately filb in the superior
court of such county a petition, stating
the conviction and judgment and the
fact that the prisoner is believed to be
insane, and asking that the question of
his sanity be inquired into. Thereupon
the court must at once cause to be sum-
n-roned and impaneled from the regular
jury list of the county, a jury of twelve
[12] persons to hear such inquiry. When-
ever such an inquiry shall be had, the
clerk of the court where such inquiry
is held, shall prepare a statement of all
the costs incun'ed by the county for such
inquiry, properly certified to by the
judge of said court, which statement
shall be forwarded to the board of di-
rectors of state institutions for their
approval, and after such approval said

board shall cause the amount of said
costs to be paid out of the money ap-
propriated for the support of the stale
prison to the county treasurer of the
county [P. C.
190.11 s $1, p.
92; P. 9 (Inil.
Meas.), g 6122;
Laws 1

5123. Duty of county attorney on in-
quiry.-The county attorney must at-
tend the hearing and may produce wit-
nesses before the jury, for which purpose
he may issue process in the same man-
ner as for witnesses to attend before
the grand jury, and disobedience thereto
may be punished in like manner as dis-
obedience to process issued by the court.
[P. C. 1901, $ 1028; Laws 1909, ch. 28,
$ 1, p. 92; P. C. 1913, g 1142; Laws 1919
(Init. Meas.), $ 4, p. 17; R. C. 1928,
s 5123.1

Note that Laws 1919, p. 17 is an
initiative measure and, under Const., art.
4, pt. 1, $ 1, par, 6, could not be repealed
or amended by the legislature.

Cross-References.
Acquittal for insanity, $S 44-1916, 44-

t977.



615 EXECUTTON 44-2308

Insanity as grounds for withholding Section to Section Reference.
sentence, $$ 44-2217, 44-22L8. This section is referred to in Sg 44-

Insanity lefore or during trial, S$ 44- Z1OB, 44-2309, 44-2316.
r70t-44-1706.

Insanity of prisoners in county jail
for misdemeanors, $ 47-217.

Insanity of prisoners in state prison,
s 4?-106.

Comparative Legislation. Proceedings
when person under sentence of death
appears to be insane:

Cal. Deering's Pen. Code 1937, $$ 1221,
t222.

DpcrsroNs UNDER PRIoR LAw

Cited:
In re Faltin,

477, 55 A. L. R.
31 Ariz. 465, 264 Pac.
436.

of suspending the death warrant. State
v. Sims, 17 Ariz. 410, 153 Pac. 451.

The only instances in which judgment
may be suspended, except upon a re-
prieve by the governor, arise where a
prisoner may have become insane after
delivery to the superintendent of the
prison, or the prisoner, if a female, is
pregnant. State ex rel. Murphy v. Su-
perior Court,25 Ariz. 226,215 Pac. 538.

Collateral References.
Insanity supervening after conviction

and sentence of death. 49 A. L. R. 804.
See 8 Cal. Jur. 485.

must thereupon issue to the superin-
tendent his warrant, appointing a day
for the execution of the judgment. [P.
C. 1901, $$ 1030, 1031; Laws 1909, ch.
28, S 1, p. 92; P. C. 1913, $ 1144; Laws
1919 (Init. Meas.), $ 6, p. 17; R. C. 1928,
$ 6125.1

Part of Rev. Code 1928, S 5125 is su-
perseded by $ 44-2309.

Note that Laws 1919, p. 17 is an
initiative measure and, under Const., art.
4, pt.7, $ 1, par. 6, could not be repealed
or amended by the legislature.

Section to Section Reference.
This section is referred to in $ 44-2316.

Comparative Legislation. Proceedings
if defendant is found sane:

Cal. Deering's Pen. Code 1937, $ 1224.
Nev. Comp. Laws 1929, S 11072.
N. Mex. Stat. 1929, S 35-327.

In General.
The superintendent should make known

his belief that the prisoner is insane
at a tirne long enough before the date
fixed for the execution of the death
warrant, so that the judicial inquiry
plovided for may be had before the
death warrant becomes functus officio,
or at least in time to secure a reprieve.
State v. Sims, 17 Ariz. 410, 153 Pac. 451.

The act required of the superintendent
in this section does not have the effect

44-2308. Proceedings if defendant is found sane.-If the governor
after receiving the report of the commission provided for in section 401

[S 44-2307] decides that the defendant is sane, he shall issue a warrant
to the superintendent directing him to execute the sentence at the time
designated in said warrant. [Rules Cr. Proc., S 402.]

Compiler's Notes.
In the rules as published the word

"in" in the last line appeared as "is,"
and the word "warrant" was spelled
"warant."

The prior law, Rev. Code 1928, S 6125,
is set out here as a note:

5125. Verdict sane, execution-Sub-
sequent proceedings.-If it be found that
the defendant is sane, the superintend-
ent must proceed to execute the judg-
ment as specified in the warrant; if it
is found that the defendant is insane,
the superintendent must suspend the exe-
cution, and transmit a certified copy of
the order mentioned in the last section
to the governor and deliver the defend-
ant, together with a certified copy of
such order, to the medical superintendent
of the asylum named in such order,
When the defendant recovers his reason,
the superintendent of such asylum must
certify that fact to the governor, who

DucrsroNs UNDER PRroR LArry

Cited:
In re Faltin, 31 Ariz. 465,254 Pac. 471,

65 A. L. R. 436.

In General.
lt is only upon the verdict of the jury

to the effect that the person is insane
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that the superintendent is authorized to
suspend the execution. He has no power
to deternrine the question of the pris-
oner's sanity or insanity. State v. Sims,
l7 Ariz. 410, 153 Pac. 451.

The superintendent has no power to
determine the question of the prisoner's
sanity or insanity. He can, if he has
good reason to believe that the prisoner
has become insane since his delivery to
the prison, only call such fact to the
attention of the county attot'ney in time
to secule a reprieve. State v. Sims, 17
Ariz. 410, 153 Pac. 451.

The only instances in which judgment
may be suspended except upon a reprieve

44-2309. Proceedings if defendant is found insane-Recovery of
sanity.-If the governor after receiving the report of the commission
provided for in section 401 tg 44-23071 decides that the defendant is
insane, he shall tal<e steps to have the defendant committed to the
state hospital for the insane. If thereafter the proper officer of such
institution is of the opinion that the defendant is sane he shall report
this fact to the governor, whereupon the governor shall appoint a com-
mission consisting of two [2] competent disinterested physicians to
determine whether the defendant has been restored to sanity. The
commission shall have the same powers and be allowed the same fees
as are provided for in section 401 [S 44-23071. If, after the report of
the commission, the governor decides that the defendant has been
restored to sanity he shall cause the defendant to be returned to the
custody of the superintendent and shall issue a warrant to the superin-
tendent directing him to execute the sentence at a time designated in
said warrant. [Rules Cr. Proc., $ 403.]

Compiler's Notes.
For prior law, see compiler's notes,

s 44-2308.
The prior law, Rev. Code 1928, S 5124,

is set out here as a note:
5124. Verdict insane-Judgment. -The verdict of the jury must be entered

upon the minutes, and thereupon the
court must make and cause to be entered
an order reciting the fact of such inquiry
and the lesult thereof, and when it is
found that the defendant is insane the
order must direct that he be taken to
the state asylum for the insane, and
there kept in safe confinement until his
reason is lestored. [P. C. 1901, $ 1029;
Laws 1909, ch. 28, $ 1, p. 92; P. C. 1913,
g 1143; Laws 1919 (Init. Meas.), S 6, p.
17; R. C. 1928, $ 5124.1

by the governor, arise where a prisoner
may have become insane after de.livery
to the superintendent of the prison, or
the prisoner, if a female, is pregnant.
State ex rel. Murphy v. Superior Court,
25 Ariz.226,215 Pac. 538.

Collateral Reference.
Judicial declaration of sanity, made

after alleged offense but before acquittal
on ground of insanity at time of offense,
as affecting duty of court to commit
defendant to asylum fot' insane. 88 A.
L. R. 1084.

Note that Laws 1919, p. 17 is an
initiative measure and, under Const., art.
4, pt. 1, $ 1, par. 6, could not be repealed
or amended by the legislature.

Cross-Reference.
See notes, $ 44-2308.

Section to Section Reference.
This section is referred to in $ 44-2316.

Comparative Legislation. Proceedings
if defendant is found insane-Recovely
of sanity:

Cal. Deering's Pen. Code 1937, SS 1223,
t224.

Nev. Comp. Laws 1929, $$ 11072,
11073.

N. Mex. Stat. 1929, $ 35-327.
Utah. Rev. Stat. 1933, $ 105-3?-12.

44-2310. Proceedings when person under sentence of death appears
to be pregnant.-If there is ground to believe that a defendant under
sentence of death is pregnant the superintendent shall immediately
notify the governor thereof who shall suspend execution of the
sentence until he issues a warrant for the execution of the sentence.
On suspending the sentence the governor shall appoint a commission
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consisting of two [2] competent disinterested physicians to examine
the defendant as to such pregnancy. The commission shall report
its finding to the governor. The physicians constituting the commis-
sion shall be allowed such fees as the governor deems reasonable, which
fees shall be paid by the state. [Rules Cr. Proc., S 404.]

Compiler's Notes.
The prior law, Rev. Code 1928, |j 5126,

is set out here as a note:
5126. Inquiry into pregnsncy of

woman under death sentence.-If there
is good reason to believe that a female
against whom a judgment of death is
rendered, is pregnant, such proceedings
must be had as are provided in section
5122 hereof, except that instead of a
jury as therein provided, the court may
summon three [3] disinterested physi-
cians of good standing in their profession
to inquire into the supposed pregnancy,
who shall, in the presence of the court,
but with closed doors if requested by the
defendant, examine the defendant and
hear any evidence that may be produced,
and make a written finding and certifi-
cate of their conclusion, to be approved
by the court and spread upon the min-
utes. The provisions of section 5123
hereof apply to the proceedings upon
such inquiry. [P. C. 1901, $ 1032; Laws
1909, ch. 28, S 1, p. 92; P. C. 1913, $ 1145;

Laws 1919 (Init. Meas.), g 7, p. 17; R. C.
1928, $ 5126.1

Note that Laws 1919, p. 17 is an
initiative measure and, under Const., art.
4, pt, l, $ 1, par. 6, could not be repealed
or amended by the legislature.

Cross-Reference.
Pregnancy as grounds for withholding

sentence of death, $$ 44-2217, 44-2220.

Section to Section Reference.
This section is referred to in $S 44-

23L1, 44-23L6.

Comparative Legislation. Proceedings
when person under sentence of death
appears to be pregnant:

Cal. Deering's Pen. Code 1937, S$ 1222,
1225, t226.

Nev. Comp. Laws L929, S$ 11074-
1 1076.

N. Mex. Stat. 1929, $S 35-324, 35-325,
35-328, 35-329.

Utah. Rev. Stat. 1933, SS 105-37-10,
105-37-11, 105-37-13, 105-37-14.

NOTES TO DECISIONS

In General.
The only instances in which judgment

may be suspended except upon e reprieve
by the govelnor, arise where a prisoner
may have become insane after delivery
to the superintendent of the prison, or

Compiler's Notes.
The prior law, Rev. Code 1928, $ 5127'

is set out here as a note:
5127. Proceedings subsequent to in'

quiry.-If it be found that the female
is not pregnant, the superintendent m-ust
execute thi judgment; if it is found that
she is pregnant, the superintendelt must
suspend the execution of the judgment,
and transmit a certified copy of the find-
ing and certificate to the governor. Wh.en
thi governor receives from the superin-
tendent a certificate that the defendant

the prisoner, if a female, is pregnant,
State ex rel, Murphy v. Superior Court,
25 Ariz. 226,215 Pac. 538.

Collateral Reference.
See 8 Cal. Jur. 486.

44-23t1. Proceedings if defendant found not pregnant.-If the gov-
ernor after receiving the report of the commission provided for in
section 404 [S 44-2310f decides that the defendant is not pregnant he
shall issue a warrant to the superintendent directing him to execute
the sentence at the time designated in said -warrant. [Rules Cr. Proc.,

s 405.1 - 0

is no longer pregnant, he must issue
to the sup
pointing a
judgment.
1909, ch. 28
Laws 1919
1928, $ 5127.1

Part of Rev. Code 1928, $ 5127 is
superseded by $ 44-2312.

Note that Laws 1919, p, 17 is an
initiative measure and, under Const., art.
4, pt. 1, $ 1, par. 6, could not be repealed
or amended by the legislature.
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Cross-Reference.
See note, $ 44-2310. State ex rel. Mur-

phy v. Superior Court, 25 Ariz,226,216
Pac. 538.

Section to Section Reference.
This section is referred to in S 44-23t6.

Comparative Legislation. See compar-
ative legislation, $ 44-2310.

44-2312. Duty of superintendent when defendant ceases to be preg-
nant-Duty of governor.-When the superintendent is satisfied that
a defendant under sentence of death who has been found to be pregnant
is no longer pregnant he shall so notify the governor who, upon receiv-
ing the notice, shall issue to the superintendent a warrant directing
him to execute the sentence at a time designated in said warrant.
[Rules Cr. Proc., S 406.]

44-2313. Sentence of death unexecuted because of appeal-Duty of
court on affirming.-When a judgment or sentence of death has been
affirmed on appeal after the time appointed for the execution of the
sentence the appellate court shall fix a new time for the execution of
the sentence and shall issue a warrant to the superintendent directing
him to execute the sentence at a time designated in said warrant.
[Rules Cr. Proc., S 407.]

Compiler's Note.
For prior law, see compiler's notes,

$ 44-2311.

Laws
1928;

Section to Section Reference.
This section is refelred to in S 44-2316.

Comparative Legislation. See compar-
ative legislation, $ 44-2310.

Section to Section Reference.
This section is refelred to in $ 44-23L6.

Comparative Legislation. Sentence of
death unexecuted because of appeal-
Duty of court on affirming:

Cal. Deering's Pen. Code 1937, S L227.

Cited:
Kermeen v. State, l7 Ariz. 263, 151

Pac. 738; Faltin v. State, 17 Ariz.278,
151 Pac. 952 (priol law); Leonard v.
State, 17 Ariz. 293, 151 Pac. 94?; State
v. Sr'ms, 17 Lriz, 410, 153 Pac. 451;
Martin v. State, 22 Ariz. 275, 796 Pac.
673; State v. Superior Cout't,22 Ariz.452,
197 Pac. 537; Lauterio v. State, 23 Lriz.
15,201 Pac. 91;Roman v. State, 23 Lriz.
67, 201 Pac. 551; Flowers v. State, 27
Atiz. 70, 229 Pac, 1028; Hernandez v.
State, 43 Ariz. 424, 32 Pac. (2d) 18.

Collateral Reference.
See 3 Cal. Jur. 1024.

Compiler's Notee.
The prior law, Rev. Code 1928, S 5151,

is set out here as a note:
5151. Judgme,nt of death affirmed,

proceedings.-When an appeal is taken
from a judgment imposing the punish-
ment of death, and the time fixed by such
judgment for the execution thereof shall
have passed before the decision of the
Supreme Court on such appeal, if the
judgment is affirmed the Supreme Court
shall, in its judgment, fix the time when
the original sentence of death shall be
executed, and a copy of such judgment
certified by the clerk of the Supreme
Court shall be delivered to the superin-
tendent of the state prison, and shall be
sufficient authority to him for the exe-
cution of the defendant at the time there-
in specified. [P. C. 1913, S 1117;
1919, ch. 146, S 10, p. 244; R.Q.
s 5151.1

Except for this provision, the judg-
ment is enforced by the trial court, see
s 44-2542.

44-2314. Sentence of death unexecuted at time appointed for reasons
other than appeal.-If for any reason a sentence of death has not been
executed at the time appointed and there appears to be no legal ground
why it was not executed, the court which pronounced the sentence or
any judge thereof or any court having appellate jurisdiction in capital
cases, or any judge thereof, upon application by the attorney-general
or by the county attorney of the county in which the conviction was
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had shall, if the defendant is in custody, order the official in whose
custody he is to bring him before the court or judge issuing the order,
or, if the defendant is at large, shall issue a warrant for his arrest
directing that he be brought before the court or judge issuing the
warrant. Upon his appearance the judge or court shall inquire into
the circumstances and if no legal ground is found why the sentence
should not be executed, the judge or court shall issue a warrant to the
superintendent directing him to execute the sentence at a time desig-
nated in said warrant. [Rules Cr. Proc., S 408.]

Compiler's Notes.
The prior law, Rev. Code 1928, $ 5128,

is set out here as a note:
5128. Resentence where judgment of

death unexecuted.-If for any reason
other than the pendency of an appeal,
a judgment of death has not been exe-
cuted, and it remains in force, the court
in which the conviction is had, on the
application of the county attorney of
the county in which the conviction is
had, must order the defendant to be
brought before it, or if he is at large,
a warrant for his apprehension may be
issued. Upon the defendant being brought
before the court, it must inquire into
the facts, and if no legal reason exists
against the execution of the judgment,
must make an order that the superin-
tendent of the state prisou, to whom
the sheriff is directed to deliver the de-
fendant, execute the judgment at a
specified time. The superintendent must

execute the judgment accordingly. From
an order directing and fixing the time
for the execution of a judgment, as here-
in provided there is no appeal. [P. C.
1901, S 1034; Laws 1909, ch. 28, $ 1, p.
92; P. C. 1913, $ 1147; Laws 1919 (Init.
Meas.), $ 9, p. 17; R. C. 1928, $ 5128.1

Note that Laws 1919, p. 17 is an
initiative measure and, under Const., art.
4, pt. 1, $ 1, par. 6, could not be repealed
or amended by the legislature.

Section to Section Reference.
This section is referred in $ 44-2316.

Comparative Legislation. Sentence of
death unexecuted at time appointed for
reasons other than appeal:

Cal. Deering's Pen. Code 1937,51227.
Nev. Comp. Laws 1929, S 11077.
N. Mex. Stat. 1929, $$ 35-330, 35-332.
Utah. Rev. Stat. 1933, S 105-37-16.
Wash. Rem. Comp. Stat. 1922,52222.

DECrsroNS uNonn PnroR Lnw

Cited:
Peralta v. Sims, 18 Ariz. ?9, 156 Pac.

96; Chavez v. Sims, 18 Ariz.80, 156
Pac. 97; Perez v. Sims, 18 Ariz. 81,
156 Pac. 97; State ex rel. Galbraith v.
Superior Court, 22 Ariz. 452, 197 Pac.
537; State ex rel. Murphy v. Superior
Court, 25 Ariz. 226, 216 Pac. 538; In re
Faltin, 31 Ariz. 465, 254 Pac. 477, 55
A. L. R. 436.

In General.
Where judgment of death is unexe-

cuted, and time fixed for execution there-
of has expired by reason of a reprieve,
it becomes duty of sentencing court, on
application of county attorney of county
where conviction was had, to proceed
hereunder and specify such time for the
execution of said judgment as may seem
proper to said court. Villalobo v. State,
17 Ariz. 261, L6l Pac. 946; Rodriguez
v. Sims, 18 Ariz. 74, 156 Pac. 94.

44-2315. Death penalty-Method
death shall be inflicted by lethal gas.

Appellate court has power to rectify
the wrong resulting from the issuance of
a writ of habeas corpus causing a post-
ponement of the execution of a death
sentence made pursuant to this statute.
State ex rel. Murphy v. Superior Court,
25 Ariz. 226, 216 Pac. 538.

Appeal.
Under this section, no appeal lies from

an order fixing the date of execution
of sentence on a defendant convicted of
murder of the first degree, after the
date first fixed has expired, where exe-
cution of the sentence was stayed by
appeal. Tolres v. State, 2l Ariz. 401,
188 Pac. 87?.

Collateral References.
Effect of permitting day fixed for exe-

cution to pass without carrying out sen-
tence. 34 A. L. R. 314.

See 8 Cal. Jur. 487.

of infliction.-The penalty of
[Rules Cr. Proc., S 409.]
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going section and by Ariz. Const., ar.t.
,o t0,

Comparative Legislation. Death pen-
alty-Method of infliction:

Cal. Deering's Pen. Code 1937, S 1226.

N. Mex. Stat. 1929, S 35-332.
Ore, Code 1930, $ 13-1141.
Utah. Rev. Stat. 1933, S 105-37-17.
Wash. Rem. Comp. Stat. 1922,52214

513I. Return upon death $,311snf.-
After the execution, the supelintendent
must make a return upon the death war-
lant to the court by which the judgment

Compiler's Note.
Revised Code 1928, S 5129, providine

for infliction of the death penalty by
hanging, ti,/as superseded by the fore-

In General.
Initiative act which abolished death

penalty for murder does not repeal gen-
eral death penalty law nor does it pardon
one previously convicted of murder, In
re Faltin, 31 Ariz. 465, 254 Pac. 477,
65 A. L. R. 436.

Constitutional amendment prescribing
lethal gas for execution of death penalty

DrcrsroNs UNDER PRIoR LAw

was not violative of federal constitution
as imposing cruel and unusual punish-
ment. Hernandez v. State, 43 Arlz. 424,
32 Pac. (2d) 18.

Collateral References.
Manner of inflicting death sentence as

cruel or unusual punishment. 30 A. L.
R.7452.

See 8 Cal. Jur. 488.

44-2316. Sentence of death, where and when executed.-The sen-
tence of death shall be executed within the limits of the Arizona State
Prison by the proper official, and, subject to the provisions of sections
401, 402, 403, 404, 405, 406, 407 and 408 tSS 44-2307-44-23141, at the
time designated in the original warrant. [Rules Cr. Proc., $ 410.]

Compiler's Note.
See first sentence of $ 44-2317.

Comparative Legislation. Sentence of
death, where and when executed:

Compiler's Notes.
The prior law, Rev. Code 1928, S 5131,

is set out here as a note:

44-2317. Place of execution-Who may be present.-A judgment of
death must be executed within the walls of the state prison. The
superintendent of the state prison where the execution is to take place
must be present at the execution and must invite the presence of a
physician, the attorney-general of the state, and at least twelve [12]
reputable citizens to be selected by him; and he shall at the request
of the defendant, permit such clergymen, not exceeding two [2], as the
defendant may name, and any persons, relatives or friends, not to
exceed flve [5], to be present at the execution, together with such
peace officers as he may think expedient, to witness the execution. But
no other persons than those mentioned in this section can be present
at the execution nor can any person under age be allowed to witness
the same. tP. C. 1901, S 1036; Laws 1909, ch. 28, $ 1, p. 92; P. C.
1913, S 1149; Laws 1919 (Init. Meas.), S 11, p. 17; R. C. 1928, S 5130.1

Compiler's Note. Comparative Legislation. Place of exe-
The first sentence of this section is cution-Who may be plesent:

substantially the same as the firsi clause Cal- Deering's Pen. Code 1937' $ 1229.
of $ 44-2316.

44-2318. Return of the 1rya11an[.-Upon the execution of the sen-
tence of death the superintendent shall make a return of the warrant
with his doings thereon to the court which pronounced the sentence.
[Rules Cr. Proc., S 411.]
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u,as rendered, showing the time, mode Comparative Legislation. Return of
and manner in which it was executed. the warrant:
[P. C. 1901, $ 1037; Laws 1909, ch. 28, Cal. Deering's Pen. Code 1937, $ 1230.
g 1, p. 92; P. C. 1913, $ 1150; Laws 1919 Nev. Comp. Laws 1929, $ f1080.
(Init. Meas.), S 12, p. 17; R. C. 1928, N. lVlex. Stat. 1929, S 35-333.
$ 5131.1 Ore. Code 1930, $ 13-1139.

Note that Laws 1919, p. 17 is an Utah. Rev. Stat. 1933, $ 105-37-19.
initiative measure and, under Const., art. Wash. Rem. Comp. Stat. 1922, $ 2216.
4, pt. !, $ 1, par. 6, could not be repealed
or amended by the legislature.

44-2319. Disposal of body for scientifis 1ssga1sh.-The bodies, or por-
tions thereof, of persons executed at the state prison, and not claimed
by relatives or friends within twenty-four L24l hours after death, r&y
be disposed of for scientific purposes by the superintendent of the
prison, with the consent of the governor, to any recognized institution
for scientific research. [Laws 1925, ch. 5, S 1, p. 12; rev., R. C. L928,
s 5132.1

ARTICLE 24

CERTIFICATION OF CASE

When case to be certified to the
appellate court.

44-2401. When case to be certified to the appellate court.-If upon a
motion to quash an indictment or information or any count thereof or
if after verdict or finding of guilty but before sentence any question of
law shall arise which in the opinion of the trial court is so important
and doubtful as to require the decision of the appellate court, the trial
court may, if the defendant consents, certify the case to the appellate
court so far as may be necessary to present the question of law arising
therein, and thereupon all proceedings in the cause shall be stayed to
await the decision of the appellate court. [Rules Cr. Proc., S 412.]

Section to Section Reference. Comparative Legislation. When case

rhis section is refer,'ed to in $ 44-2501. *o|tf:",iff$"[ 
L1""r:1ffi,+lfr3?E[],

Wis. Stat. 1937, S 358.08.

ARTICLE 25

APPEAL

SECTION

SECTION
44-240t.

SECTION,
44-2507.
44-2502.
44-2503.
44-2504.

44-25t0.

44-25Lt.
44-25\2.

44-2513.

44-25L4.
44-25t5.

44-2516.

44-2505.
44-2506.
44-2507.

Appeal only method of review.
Who may appeal.
Parties-How designated.
Appeal by any one of several

defendants.
Appeal as matter of right.
Appeal by defendant.
Cases appealed to superior

court reviewable by Supreme
Court.

Appeal by state.
When appeal to be taken by

defendant.

When appeal to be taken by
state.

How appeal taken.
Notice to county attorney when

defendant appeals.
Notice to defendant when state

appeals.
Notice waived.
Specification of grounds of ap-

peal.
Stay of execution when defend-

ant appeals.
44-2508.
44-2509.
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THESE PROPOSED RULES ARE PUBLISHED BY THE ARIZONA 
STATE BAR COMMITTEE ON CRIMINAL LAW FOR PRESENTATION 
TO THE ARIZONA SUPREME COURT WITH THE RECOMMENDATION 
THAT THEY BE PROMULGATED TO GOVERN CRIMINAL PRO­ 
CEEDINGS IN THIS STATE. THEY ARE BEING MADE AVAILABLE 
TO THE PUBLIC IN ORDER TO AFFORD INTERESTED LAWYERS, 
JUDGES, AND CITIZENS AN OPPORTUNITY TO REVIEW AND 
COMMENT UPON THEM. COMMENTS SHOULD BE MAILED NO LATER 
THAN SEPTEMBER 15, 1972 TO: 

Marvin Linner, Esquire 
Administrative Director of the Courts 

Supreme Court of Arizona 
State Capitol Building 
Phoenix, Arizona 85007 

ALL COMMENTS RECEIVED WILL BE REVIEWED WITH INTEREST 
BY BOTH THE COMMITTEE AND THE COURT. ADDITIONAL 
COPIES MAY BE OBTAINED FROM ANY CLERK OF THE SUPERIOR 
COURT OR FROM THE ADMINISTRATIVE DIRECTOR OF THE 
COURTS. 
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ARIZONA SUPREME COURT 
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ARIZONA STATE BAR COMMITTEE ON CRIMINAL LAW, 

The Supreme Court's Advisory Committee on Criminal Rules 

July 15, 1972 

The preparation of these Rules was aided by grants from the 
Arizona Supreme Court, the Arizona State Justice Planning 
Agency, and the National Institute of Law Enforcement and 
Criminal Justice, Law Enforcement Assistance Administration 
of the United States Department of Justice (pursuant to 
Part c, Section 301B or Title I of the Omnibus Crime 
Control and Safe Streets Act of 1968 (PL~90-351)). 



Rule 29.12(d). Paragraph (1) requires the clerk to give the defendant an initial warning that 
he is delinquent and that he must pay his fine within 7 days after receiving the notice or be 
subject to civil suit or modification of his sentence. If payment is not ·made within that time, 
the clerk must notify the prosecutor and the sentencing court. The ability to treat a fine as a 
lien arising from civil judgment is provided in Ariz. Rev. Stat. Ann. §13-1648(B) (1956) and 
Ariz. R. Crim. P. 342, and is endorsed by the ABA. The prosecutor would utilize Ariz. R. Civ. P. 
69 to enforce the judgment. · · ' 

In State v. Wheeler, No. 2148 (Ariz. Sup. Ct.,·June 15, 1972), the supreme court held that 
imposition of a more severe punishment after sentence has once been imposed constitutes double 
jeopardy. This decision, when combined with the holdings in Argersinger v. Hamlin, supra, and 
In re Collins, supra, leave the sentencing court with only two methods of enforcing the payment 
of a fine from an indigent. First, it can sentence him to an alternative sentence initially; 
being careful, however, to include within the sentence,terms and conditions of payment adjusted 
to the indigent's individual circumstances. If the defendant thereafter fails to pay, the court 
can use its Rule 27.3(c) authority to impose the alternative jail sentence~ Second, in cases 
where the failure to pay a fine is willful, the court can hold the defendant in contempt and proceed 
under Rule 36.3, affording him the right to counsel in such proceedings. Rule 27(c) (3) also 
authorizes the sentencing court to adjust the size and timing of payments when good reason exists 
therefor. 

Under paragraph (2), when payment of a fine or restitution is made a condition of probation, 
it should be enforced under Rules 30.2 or 30.7. Paragraph (3) is to permit enforcement of orders 
directing payment to the victim or to appointed counsel rather than to the clerk's office on their 
behalf. 

29.13. CONCURRENT OR CONSECUTIVE SENTENCES. 

SEPARATE SENTENCES OF IMPRISONMENT IMPOSED ON A DEFENDANT FOR 2 OR MORE 
OFFENSES, WHETHER OR NOT THEY ARE CHARGED IN THE SAME INDICTMENT OR INFOR­ 
MATION, SHALL RUN CONCURRENLTY UNLESS THE JUDGE EXPRESSLY DIRECTS OTHERWISE. 

Comment: This rule is drawn from Ariz. R. Crim. P. 339, and Advisory Council of Judges of 
the National Council on Crime and Delinquency, Model Sentencing Act §22 (1963). The section 
differs from current Arizona practice in that the presumption of concurrent sentences does not 
hinge on the coincidental charging of two offenses in the same indictment. It is intended to 
encompass multiple charges arising from the same criminal episode, unrelated offenses for which 
sentence is imposed at one time, and a sentence imposed while the defendant is serving a sentence 
in Arizona or elsewhere·for another offense. See State v. Rhodes, 104 Ariz. 451, 454 P.2d 993 
(1969). - 

29.14. RE-SENTENCING. 

WHERE A JUDGMENT OR SENTENCE, OR BOTH, HAVE BEEN SET ASIDE ON APPEAL, BY 
COLLATERAL ATTACK OR ON A POST-TRIAL MOTION, THE COURT MAY NOT IMPOSE A 
SENTENCE FOR THE SAME OFFENSE, OR A DIFFERENT OFFENSE BASED ON THE SAME 
CONDUCT, WHICH IS MORE SEVERE THAN THE PRIOR SENTENCE UNLESS IT CONCLUDES, 
ON THE BASIS OF EVIDENCE CONCERNING CONDUCT BY THE DEFENDANT OCCURRING 
AFTER THE ORIGINAL SENTENCING PROCEEDING, THAT'THE PRIOR SENTENCE IS 
INAPPROPRIATE. 

Comment: This provision embodies the standards for re-sentencing adopted by the Supreme 
Court in Pearce v. North Carolina, 395 U.S. 711, 726 (1969) and Simpson v. Rice, 395 U.S. 711 
(1969). The Court in Simpson held that "punishment already exacted for an offense must be fully 
'credited' in imposing sentence upon a new conviction for the same offense." Simpson v. Rice, 
supra, at 718-19; ~State v. Johnson, 105 Ariz. 21, 458 P.2d 955 (1969). In Pearce the Court 
held that if a person is re-sentenced to a more severe sentence: 

••• the factual data upon which the increased sentence is based 
must be made part of the record so that the constitutional legitimacy 
of the increased sentence may be fully reviewed on appeal. Pearce 
v. North Carolina, supra, at 716. 

See Bronstein v. Superior Court, 106 Ariz. 251, 475 P.2d 235 (1970). 

29.15. SPECIAL PROCEDURES UPON IMPOSITION OF A SENTENCE OF DEATH. 

AFTER IMPOSING A SENTENCE OF DEATH, THE COURT SHALL ORDER THE CLERK TO FILE 
A NOTICE OF APPEAL FROM JUDGMENT AND SENTENCE. NO DATE OF EXECUTION SHALL 
BE SET BY THE TRIAL COURT. 

Comment: This rule is intended to supplement the automatic appeal in death cases provided 
by Rule 34.2(b). By placing the duty to set the date of execution upon the supreme court if the 
case is affirmed, see Rule 34.18(c), much of the unnecessary paper work required under the current 
system is eliminatecf:"" Appeal in death cases is virtually automatic. Cf. State v. Malumphey, 
105 Ariz. 200, 461 P.2d 677 (1969); comments to Rule 34.2. --- 
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29.16. ENTRY OF JUDGMENT AND SENTENCE; WARRANT OF AUTHORITY TO EXECUTE SENTENCE. 

a. ENTRY OF JUDGMENT AND SENTENCE. THE NOTATION OF THE EXACT TERMS OF THE 
JUDGMENT AND SENTENCE BY THE CLERK IN THE DOCKET SHALL CONSTITUTE THE 
ENTRY OF JUDGMENT AND SENTENCE. 

b. WARRANT OF AUTHORITY. WHEN SENTENCE HAS BEEN PRONOUNCED, A CERTIFIED 
COPY OF THE ENTRY OF JUDGMENT AND SENTENCE SHALL BE SIGNED BY THE 
SENTENCING JUDGE AND FURNISHED FORTHWITH TO THE APPROPRIATE OFFICER. 
NO OTHER WARRANT OR AUTHORITY IS NECESSARY TO JUSTIFY OR REQUIRE THE 
EXECUTION OF ANY SENTENCE OTHER THAN DEATH. 

IF THE SENTENCE IS FOR DEATH OR IMPRISONMENT, THE SHERIFF OF THE COUNTY, 
UPON RECEIVING A SIGNED CERTIFIED COPY OF THE ENTRY OF JUDGMENT AND 
SENTENCE, SHALL DELIVER THE DEFENDANT AND SUCH COPY TO THE APPROPRIATE 
OFFICER AND OBTAIN A RECEIPT FROM HIM. 

Comment: Rule 29.16(a). This section is derived from Fed. R. App. P. 36. The date of the 
entry of Judgment and sentence is the point from which the 2Q-day time limit for filing a notice 
of appeal is measured. See Rule 34.3. 

Rule 29.16(b). This section combines Ariz. R. Crim. P. 340 and 341. The first paragraph 
includes fines and probation as well as sentences of imprisonment or death. Under the automatic 
appeal procedure in capital cases, the supreme court rather than the trial court issues the death 
warrant. See Rules 34.2(b) and 34.lS(c) and comments thereto. Unlike Ariz. R. Crim. P. 340, 
no distinction is made in the second paragraph between the delivery procedures for a defendant 
sentenced to death and one sentenced to imprisonment, and since additional correctional facilities 
are being built in Arizona, the scope of the rule is not limited to the procedures for delivery 
to the Arizona state prison. 

RULE 30. PROBATION AND PROBATION REVOCATION. 

30.1. MANNER OF IMPOSING PROBATION. 

THE SENTENCING COURT MAY IMPOSE ON A PROBATIONER SUCH CONDITIONS AS WILL 
PROMOTE REHABILITATION. IN ADDITION, THE APPROPRIATE PROBATION OFFICER MAY 
IMPOSE DN THE PROBATIONER REGULATIONS WHICH ARE NECESSARY TO IMPLEMENT THE 
CONDITIONS IMPOSED BY THE COURT AND NOT INCONSISTENT WITH THEM. ALL 
CONDITIONS AND REGULATIONS SHALL BE IN WRITING, AND A COPY OF THEM GIVEN 
TO THE PROBATIONER. 

Comment: General. Rule 30 governs probation procedures after the initial decision to grant 
probation has been made at sentencing. See Rule 29. It is based primarily on the current probation 
practices in Maricopa and Pima counties and ABA, Standards Relating to Probation (Approved Draft, 
1970). It is intended to govern probation granted by either the superior or the justice court. 
Since justice courts are not provided state probation services, all references to and notice require­ 
ments for probation officers should be disregarded in the justice court context. See Ariz. Rev. 
Stat. Ann. 512-251 (1956). ---- 

Rule 30.1. This provision is based on present practice and ABA, Standards, sup7a, at SS3.l(a) 
and 3.2(a). Ariz. Rev. Stat. Ann. Sl3-1657(A) (Cum. Supp. 1971) permits the sentencing court to 
impose "such terms and conditions as it.determines" including up to 1 year in jail. The usual 
practice in the superior courts of Pima and Maricopa counties is for the court to impose a few 
conditions such as to obey the rules or regulations imposed by the probation officer, to lead a 
law-abiding life, and occasionally,.to consume no alcoholic beverages or to undergo mental or 
medical treatment. The probation officer then gives the defendant a standard set of regulations 
containing a few options and space for special regulations, explains them, and asks the defendant 
to sign a statement that he understands the conditions and regulations and the possible consequences 
of a violation and that he agrees to abide by the terms of his probation. The committee concluded 
that it was not necessary to include this explanation and signed statement procedure specifically 
in the rule, but they did not intend to prohibit or discourage the practice. 

Rule 30.1 retains this general procedure. The court sets out the broad outlines and the 
probation officer fills in the details. Where there is no probation officer, the full burden 
falls on the court. 

The ABA recommends that the probation officer be precluded from imposing conditions so as 
not to mix the imposition and implementation functions, and that the necessary flexibility be 
introduced through variations in enforcement. ABA, Standards, supra, at 43. The committee 
concluded that selective imposition and modification of conditions are a better, more rational, 
means of achieving flexibility than selective enforcement and, further, that forcing the sentencing 
court to impose all conditions would place on it an unduly great burden. The ultimate power over 
the restrictions placed on the defendant remains with the sentencing court and it retains the power 
to modify any condition or regulation imposed. See Ariz. Rev. Stat. Ann. Sl2-253(b) (Cum. Supp. 1971). 
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Comment: Rule 33.6 is included in the rule in response to a problem pointed out to the staff 
by the Maricopa County Clerk's office. Ariz. Rev. Stat. Ann. §13-1675 (Cum. Supp. 1971) requires 
that fines collected in any court but the police court be paid into the county treasury. No 
problem arises when a fine is imposed by the lower court and, after a trial de novo, the superior 
court remands the case for appropriate action. Ariz. Rev. Stat. Ann. §22-374(A) (2) Cum. Supp. 1971). 
However, where the superior court imposes sentence anew, see Ariz. Rev. Stat. Ann. §22-374(A) (1), 
the clerk's office often finds itself under a duty to pay-OVer to the county treasury moneys which 
it does not have, since Ariz. Rev. Stat. Ann. §22-373 (1956) requires the presiding officer of the 
lower court to transmit the orders, bail bonds, and securities taken in the'action, but not the 
fines collected. 

Rule 33.6 is intended to resolve.the dilemma. It requires the presiding officer of the lower 
court to transmit any fines collected in the action only after the defendant has been adjudged 
guilty in the superior court. When the case is remanded to the lower court, the fine remains with 
it, since it must be paid to the appropriate treasury by that court. This approach is easier 
than requiring that fines automatically be transmitted to the superior court as part of the appeal 
record only to be sent back to the lower court if the case is affirmed. 

RULE 34. APPEAL FROM SUPERIOR COURT. 

34.1. SCOPE OF RULE. 

RULE 34 GOVERNS THE PROCEDURE FOR APPEALS FROM THE SUPERIOR COURT OF ARIZONA 
TO THE ARIZONA SUPREME COURT OR COURT OF APPEALS WHICH ARE JOINTLY REFERRED 
TO HEREIN AS "THE APPELLATE COURT." 

Comment. Ariz. Const. art. 2, §24 (1956) guarantees defendants in criminal prosecutions "the 
right to appeal in all cases." Rule 34 implements that right, Ariz. Rev. Stat. Ann. §§13-1711 
through 13-1721 (1956 and Cum. Supp. 1971) and Ariz. Rev. Stat. Ann. §12-120.21 (Cum. Supp. 1971). 
Changes have been made from current Arizona practice to provide a more expeditious criminal appel­ 
late procedure. The ABA, Standards Relatin to Criminal A eals (Approved Draft, 1970) and ABA, 
Standards Relating to Appellate Review of Sentences Approved Draft, 1968), and the Federal Rules 
of Appellate Procedure were considered in its drafting. 

34.2. NOTICE OF APPEAL; AUTOMATIC APPEAL; JOINT APPEALS. 

a. FILING THE NOTICE OF APPEAL. UNLESS A DEFENDANT HAS BEEN SENTENCED TO DEATH, 
AN APPEAL OR CROSS-APPEAL SHALL BE TAKEN BY FILING A WRITTEN NOTICE OF 
APPEAL WITH THE CLERK OF THE TRIAL COURT, WITHIN THE TIME ALLOWED BY RULE 34.3. 

b. AUTOMATIC APPEAL WHEN DEFENDANT IS SENTENCED TO DEATH •. WHEN A DEFENDANT 
HAS BEEN SENTENCED TO DEATH, THE CLERK, PURSUANT TO RULE 29.15, SHALL 
FILE A NOTICE OF APPEAL ON HIS BEHALF AT THE TIME OF ENTRY OF JUDGMENT 
AND SENTENCE. 

c. JOINT APPEALS. IF 2 OR MORE PERSONS ARE ENTITLED TO APPEAL FROM A JUDG­ 
MENT OR ORDER OF THE SUPERIOR COURT, AND THEIR INTERESTS ARE SUCH AS TO 
MAKE JOINDER PRACTICABLE, THEY MAY FILE A JOINT NOTICE OF APPEAL, OR 
MAY JOIN IN THE APPEAL AFTER FILING SEPARATE TIMELY NOTICES OF APPEAL, 
AND PROCEED AS A SINGLE APPELLANT. 

d. CONTENT OF THE NOTICE OF APPEAL. THE NOTICE OF APPEAL SHALL IDENTIFY THE 
ORDER, JUDGMENT OR SENTENCE APPEALED FROM AND SHALL, UNLESS FILED UNDER 
RULE 34.2(b), BE SIGNED BY THE APPELLANT OR HIS ATTORNEY, IF ANY, OR BY 
THE PROSECUTOR IF THE APPEAL OR CROSS-APPEAL IS TAKEN BY THE STATE. 

e. ADDITIONAL INFORMATION. THE APPELLANT SHOULD ATTACH TO THE NOTICE OF 
APPEAL: 

(1) THE NAME AND ADDRESS OF THE DEFENDANT; 

(2) THE NAME AND ADDRESS OF THE ATTORNEY FOR THE DEFENDANT, IF ANY; 

(3) THE NAME AND ADDRESS (IF KNOWN) OF ANY CO-DEFENDANT AT TRIAL; AND, 

(4) WHETHER THE DEFENDANT WAS REPRESENTED BY APPOINTED COUNSEL AT THE 
DETERMINATION OF GUILT OR AT SENTENCING. 
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f. SERVICE OF THE NOTICE OF APPEAL. 

(1) WHEN DEFENDANT APPEALS. WHEN A DEFENDANT APPEALS, ';!'HE CLERK OF THE 
TRIAL COURT SHALL SEND A COPY OF THE NOTICE OF APPEAL TO THE PROSE­ 
CUTOR OF THE COUNTY IN WHICH THE DEFENDANT WAS TRIED, TO THE 
ATTORNEY GENERAL, TO EACH CO-DEFENDANT AT TRIAL WHO IS NOT A JOINT­ 
APPELLANT AND HIS COUNSEL OF RECORD, IF ANY, TO THE APPROPRIATE 
COURT REPORTER OR REPORTERS, AND TO THE CLERK OF THE PROPER APPEL- 

LATE COURT. 

(2) WHEN THE STATE APPEALS. WHEN THE STATE APPEALS OR CROSS-APPEALS, 
THE CLERK OF THE TRIAL COURT SHALL SEND A COPY OF THE NOTICE OF 
APPEAL TO EACH DEFENDANT AND HIS COUNSEL OF RECORD, IF ANY, TO THE 
APPROPRIATE COURT REPORTER OR REPORTERS, AND TO THE CLERK OF THE 
PROPER APPELLATE COURT. 

(3) NOTICE OF RIGHT TO COUNSEL. THE CLERK SHALL INCLUDE WITH ANY NOTICE 
OF APPEAL SENT TO A DEFENDANT, AND SHALL SEND TO A DEFENDANT FILING 
A NOTICE OF APPEAL PRO SE, A NOTICE ADVISING HIM OF HIS RIGHTS TO 
COUNSEL UNDER RULE 6. 

(4) NOTICE TO THE APPELLATE COURT OF PENDING POST-TRIAL MOTIONS. THE 
CLERK SHALL INCLUDE WITH THE COPY OF THE NOTICE OF APPEAL SENT TO 
THE APPELLATE COURT, A COPY OF ANY MOTION FILED BY ANY PARTY UNDER 
RULE 27 WHICH HAS NOT YET BEEN DECIDED BY THE TRIAL COURT. 

(5) MANNER OF SERVICE. THE NOTICE OF APPEAL SHALL BE SENT TO THE 
DEFENDANT AT HIS ADDRESS OF RECORD OR AT HIS PLACE OF INCAR­ 
CERATION AND TO HIS COUNSEL OF RECORD. 

g. ENTRY BY THE CLERK. THE CLERK SHALL MAKE AN ENTRY IN THE DOCKET WHEN 
A NOTICE OF APPEAL IS FILED AND SHALL NOTE WHETHER THE DEFENDANT HAD 
APPOINTED COUNSEL AT THE DETERMINATION OF GUILT OR AT SENTENCING. HE 
SHALL ALSO ENTER IN THE DOCKET THE NAMES AND ADDRESSES OF THE PARTIES 
TO WHOM COPIES OF THE NOTICE OF APPEAL ARE MAILED TOGETHER WITH THE 

DATE OF MAILING. 

Comment: This rule is intended to provide a simple means for taking appeals and to insure 
that all persons directly affected by the taking of an appeal are promptly notified. It is drawn 

from Fed. R. App. P. 3. 
Rules 34.2(a) and (c). As under Ariz. R. Crim: P. 350, the notice of appeal is filed with 

the clerk of the trial court. Section (c) is taken directly from Fed. R. App. P. 3(b). Together 
with Rule 34.4(b), permitting consolidation.of appeals, it is intended to encourage the taking 
of joint appeals in order to reduce the case load of the appellate court and the workload of 

clerks and court reporters. 
Rule 34.2(b). Section (b), providing for automatic appeal, is similar to Cal. Penal Code 

§1239 (b) (West 1970) , Ill. Ann. Stat. §38: 121-12 (a) (Smith-Hurd 19 64) , and Ala. Code §15: 382 (1) - 
(13) (1958). The committee feels strongly that automatic appeal is needed to insure full review 
in all cases where the death penalty is imposed, cf. State v. Malumphey, 105 Ariz. 200, 461 P.2d 
677 (1969), to expedite such review, and to eliminate the paperwork of staying and resetting the 
date of execution and reissuing the deat~ warrant. ~,Note, 7 Ariz. L. Rev. 106 (1965).* 

Other provisions implementing the automatic appeal are Rule 29.15, providing that the court 
at the time it pronounces a sentence of death shall order the clerk to file a notice of appeal on 
the defendant's behalf, and Rule 34.18(c), which provides that if the judgment and sentence are 
affirmed by the supreme court, that court shall fix the time for execution of sentence and issue 

the death warrant. 
There is no statutory provision for automatic appeal, but Ariz. Rev. Stat. Ann. §13-1711 

(Cum. Supp. 1971) permits the manner of appeal to be governed by the rules of criminal procedure. 
The power to fix the date of execution is given to the supreme court by Ariz. Rev. Stat. Ann. 
§13-1720 (1956), providing a partial exception to Ariz. Rev. Stat. Ann. §13-1642 (1956) which 
requires punishment to be imposed by the trial court. Ariz. Rev. Stat. Ann. §13-1720 (1956) presumes 
explicitly that a date of execution has already been set by the trial court and that the supreme 
court is merely exercising its power to modify orders under Ariz. Rev. Stat. Ann. 513-1716 (1956). 
Rule 34.2(b) is intended to do away with the trial court's purely perfunctory task of setting the 
date. It is not, of course, essential to the automatic appeal to have the trial court refrain 
from fixing the date of execution, but such a provision eliminates unnecessary complexity. The 
committee recognizes the inference in Ariz. Rev. Stat. Ann. 513-1720 (1956) may justify a request 
for legislative change. 

* The committee's analysis was completed before the Supreme Court invalidated current death 
penalties in Furman v. Georgia, CCH Sup. Ct. Bull. B. 3895, June 29, 1972. 
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Rules 34.2(d) and (e). Except for automatic appeals, only the signature of the appellant or 
his counsel and a statement of the judgment, sentence or order being appealed from is required for 
a proper notice of.appeal. See Ariz. R. Crim. P. 350. The other information is to aid service by 
the clerk and to expedite transcription of the recor~ and appointment of counsel. ~Rules 34.5 
and 34.S(b) and (d). It is the committee's intent that failure to supply this further information, 
or any other information such as the court to which the appeal is taken, will not be grounds for 
dismissal nor defeat the appellate court's jurisdiction. The term "determination of guilt" is 
defined in Rule 29.l(c). 

Rule 34.2(f). The burden of advising other interested persons that an appeal has been filed 
is shifted from the parties to the clerk of the trial court. Cf. Ariz. R. Crim. P. 351 and 352. 
This shift follows the pattern of Fed. R. App. P. 3(d) and should expedite notification, especially 
in those cases in which the appellant is indigent and imprisoned, having only limited ability to 
secure proper service. Non-appellant co-defendants at trial are notified to alert them that an. 
appeal has been taken, a practice already followed in some counties. 

A copy of the notice of appeal and attachment is sent to the court reporter or reporters who 
reported pretrial hearings, the trial or plea hearing, sentencing and any other superior court 
proceedings in the case, in order to alert them, at the earliest possible moment, of the need to 
prepare a transcript (this practice is already followed in some counties) and to inform then1 
whether or not the appeal is being taken by a person declared indigent under Rule 6. ~Rule 
34.2(e) (4). With very rare exceptions the transcript in those cases will be paid for by the 
county. See Rule 34.5(a) (1). Hence, the reporter can begin transcribing the record immediately, 
thereby cutting down the dead-time between the filing of the notice of appeal, the order of the 
transcript, see Rule 34.S(b), and the authorization for payment by the county,~ Ariz. Rev. 
stat. Ann. §13-1714 (1956), which sometimes delays preparation of the transcript by as much as 
2 months. Rules 34.S(d) and (e) govern payment of the court reporter by non-indigent parties 

.~and Rule 34.S(a) (2) allows a person who did not proceed as an indigent prior to conviction to so 
proceed on appeal if he now qualifies. 

The clerk of the appellate court is notified in accordance with federal practice and the 
recommendations made in Christian, Delay in Criminal Appeals: Functional Analysis of One Court's 
Work, 23 Stan. L. Rev. 676 (1971), in order to permit appellate court supervision of the preparation 
of appellate papers and documents by the parties and trial court personnel. 

Paragraph (3) provides automatic notice of the rights to be represented by (and to waive) 
counsel on appeal and to court-appointed counsel if he is indigent, to a defendant who files a 
notice of appeal prose, or who is sent a notice of appeal. ~Rule 6. 

Paragraph (4) is to provide notice to the appellate court of any post-trial motions then 
pending so that the court can exercise its power, under Rule 34.4, to stay the appeal. Rules 27.2(c) 
and 35.4(b) provide for notice to the appellate court of any post-trial motions or petitions filed 
while an appeal is pending. 

Service on counsel is required in addition to service on the defendant because communication 
between counsel and defendant is often poor at this stage. 

The word "send" is used to make clear that service may be accomplished by ordinary mail and is 
complete upon mailing. See Ariz. R. Civ. P. S(c). 

Rule 34.2(g). The notation that the defendant has proceeded below as an indigent will auto­ 
matically serve as authorization for him to proceed as an indigent on appeal unless the trial 
court orders otherwise. See Rule 34.S. 

34.3. TIME FOR TAKING APPEAL. 

THE NOTICE OF APPEAL SHALL BE FILED WITH THE CLERK OF THE TRIAL COURT WITHIN 
20 DAYS AFTER THE ENTRY OF JUDGMENT AND SENTENCE, EXCEPT THAT: 

a. A NOTICE OF CROSS-APPEAL MAY BE FILED WITHIN 20 DAYS AFTER SERVICE OF 
THE APPELLANT'S NOTICE OF APPEAL; AND 

b. A NOTICE OF DELAYED APPEAL SHALL BE FILED WITHIN 20 DAYS AFTER SERVICE 
OF AN ORDER GRANTING A DELAYED APPEAL UNDER RULE 35.l(f). 

Comment: This rule reduces the time in which an appeal may be taken from 60 to 20 days after 
entry of judgment and sentence and the time for filing a cross-appeal from 30 to 20 days after the 
filing of the notice of appeal. See Ariz. R. Crim. P. 348, 349. This reduction is based on the 
twin premises that the defendant will be advised of his appeal rights at the time of sentencing, 
and that trial counsel, whether or not appointed, will continue to serve as counsel for the defendant 
during an appeal. See Rules 29.11 and 6.3(b). The committee concluded that the present 60-day 
limit unduly lengthens the appellate process. It decided that the attorney who tried the case 
should know if there are grounds for appeal and should, therefore, be able to advise his client 
promptly whether or not to appeal. The 20-day limit was selected as more workable than the 10-day 
limit of Fed. R. App. P. 4(b). The Standards do not make a definite recommendation, but indicate 
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that 15 days for appeal of the sentence alone and 30 days for other appeals are reasonable limits. 
ABA, Standards Relatin to Criminal A eals §2.l (Approved Draft, 1970); ABA, Standards Relating 
to Appellate Review o Sentences §2.2 b i) (Approved Draft, 1968). A single time period was 
chosen to avoid technical classifications and complications. 

The entry of judgment and sentence is taken as a single benchmark for determination of the 
timeliness of an appeal, with 2 exceptions. For cross-appeals, the filing of the notice of 
appeal is the point from which the 20-day period will run. The word "may" is used so as not to 
imply that cross-appeals are required in every case. For delayed appeals, the service of the 
order is the benchmark. The order itself is not used to trigger the appellate process because 
it lacks the additional information accompanying the notice of appeal. ~Rule 35.l(f). 

34.4. MOTION TO STAY APPEAL; NOTICE OF REINSTATEMENT OF A~PEAL; CONSOLIDATION OF 

APPEALS. 

a. MOTION TO STAY APPEAL; NOTICE OF REINSTATEMENT OF APPEAL. 

ll) THE APPELLATE COURT, ON MOTION OF A PARTY OR ON ITS OWN INITIATIVE, 
MAY STAY AN APPEAL WHILE A MOTION UNDER RULE 27 OR A PETITION UNDER 
RULE 35 IS PENDING. IF A STAY IS ORDERED, THE CLERK OF THE APPELLATE 
COURT SHALL NOTIFY ALL PARTIES, THE CLERK OF THE TRIAL COURT,AND, IF 
THE TRANSCRIPT HAS NOT YET BEEN FILED, THE APPROPRIATE COURT REPORTERS. 

(2) WITHIN 20 DAYS AFTER THE TRIAL COURT'S DECISION ON THE MOTION OR 
PETITION, THE APPELLANT SHALL FILE WITH THE CLERK OF THE APPELLATE 
COURT, AND SENO TO ALL PERSONS NOTIFIED OF THE STAY, EITHER A NOTICE 
OF REINSTATEMENT OF THE APPEAL OR A MOTION TO DISMISS THE APPEAL 
UNDER RULE 34.16(a) (2). 

b. CONSOLIDATION OF APPEALS. 

(1) APPEALS WHICH RAISE A COMMON QUESTION OF LAW OR FACT MAY BE CONSOLI­ 
DATED AT ANY TIME BY ORDER OF THE APPELLATE COURT UPON ITS OWN 
INITIATIVE AFTER OPPORTUNITY HAS BEEN GIVEN TO THE PARTIES TO RAISE 
OBJECTIONS, OR UPON MOTION OF A PARTY OR UPON STIPULATION BY THE 
PARTIES. 

(2) AN APPEAL FROM A FINAir DECISION ON A RULE 27 MOTION OR RULE 35 PETI­ 
TION FILED PRIOR TO A NOTICE OF APPEAL OR FILED WHILE AN APPEAL IS 
PENDING AND DECIDED WHILE THE APPEAL IS STAYED, SHALL BE CONSOLIDATED 
WITH AN APPEAL FROM THE JUDGMENT OR SENTENCE, UNLESS GOOD CAUSE IS 
SHOWN WHY SUCH CONSOLIDATION SHOULD NOT OCCUR. 

Comment: This rule is intended to prevent unnecessary duplication and to fu~ther define the 
relationship between appeals and collateral post-conviction procedures. ~Rules 34.2(f) (4), 

27.2 and 35.2. 

Rule 34.4(a). Under Rule 34.3 a notice of appeal must be filed within 20 days of entry of 
judgment and sentence, and under Rule 34.11 the appeal is perfected at the time the first major 
filing is due in the appellate court. Under Rules 27.2 and 27.3(a), a defendant may move the trial 
court to vacate a judgment or unlawful sentence within 60 days of the entry of judgment or sentence, 
but before an appeal is perfected. Under Rule 35.l a party may file a petition for post-conviction 
relief at any time subject to Rule 35.2, which precludes the filing of a petition based on any 
issue still raisable on appeal or in a Rule 27 post-trial motion. In effect, during the pendency 
of an appeal, .a Rule 35 petition is available only after perfection of the appeal and only to 
raise issues not still raisable on appeal, such as those for which there is no record. Thus, it 
is. possible that proceedings may be pending in both the trial and appellate courts. 

Section (a) is intended to empower the appellate court to stay the appeal whenever this juris­ 
dictional overlap threatens to waste the efforts of the courts or.the parties. The committee 
recognized that there may be many cases in which a stay will not be required; hence, there is no 
mandatory stay provision. The decision is left with the sound discretion of the appellate court, 
to balance the delay in prosecution of the appeal against possible gains in judicial efficiency, 
including elimination of the appeal if the motion or petition is granted or consolidation of an 
appeal from the decision on the motion or petition with the appeal already pending. 

Rule 34.4(b). Rule 34.4(b) encompasses two situations. Paragraph (1) governs when separate 
appeals are taken from the same or similar cases such as when co-defendants file separate appeals. 
consolidation is discretionary. The parties have·an opportunity to raise objections to consolida­ 
tion whether it is suggested by a party or by the court. ~Rules 38.l and 38.3. 
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c. FIXING THE DATE OF EXECUTION AFTER A DEATH SENTENCE IS AFFIRMED. 
WHEN A CONVICTION AND SENTENCE OF DEATH IS AFFIRMED, THE SUPREME, 
COURT SHALL FIX THE TIME FOR EXECUTION OF THE SENTENCE AND SHALL 
ISSUE A WARRANT TO -THE SUPERINTENDENT OF THE STATE PRISON DIRECTING 
HIM TO EXECUTE THE SENTENCE. THE SUPERINTENDENT SHALL MAKE A RETURN 
ON THE WARRANT TO THE SUPREME COURT SHOWING THE MANNER AND TIME OF 
EXECUTION. 

34.18. DISPOSITION AND ANCILLARY ORDERS.- 

a. ANCILLARY ORDERS. THE APPELLATE COURT MAY ISSUE SUCH ORDERS IN AID 
OF THE PROCEEDINGS AS IT DEEMS NECESSARY. 

b. DISPOSITION, IN GENERAL. THE APPELLATE COURT MAY REVERSE, AFFIRM, 
OR MODIFY THE ACTION OF THE LOWER COURT AND ISSUE ANY NECESSARY AND 
APPROPRIATE ORDERS.· 

d. MODIFICATION OF JUDGMENT UPON FINDING OF INSUFFICIENT EVIDENCE AT 
TRIAL. WHEN THE APPELLATE COURT FINDS THAT THE EVIDENCE INTRODUCED 
AT'fRIAL IS NOT LEGALLY SUFFICIENT TO ESTABLISH THE DEFENDANT'S 
GUILT OF THE OFFENSE OF WHICH HE WAS CONVICTED, BUT IS LEGALLY 

·SUFFICIENT TO ESTABLISH HIS GUILT OF A NECESSARILY INCLUDED OFFENSE, 
IT MAY MODIFY THE JUDGMENT TO ONE OF CONVICTION FOR THE LESSER 
OFFENSE AND REMAND THE CASE TO THE TRIAL COURT FOR RESENTENCING. 

e. SUMMARY OPINIONS. THE APPELLATE COURT MAY ISSUE A SUMMARY OPINION 
WHERE THE ISSUES PRESENTED AND THE INTERESTS OF JUSTICE AND CLARITY 
PERMIT. 

f. DISTRIBUTION OF DECISIONS AND ORDERS. WHEN A DECISION OR ORDER IS 
FILED, THE CLERK OF THE APPELLATE COURT SHALL PROMPTLY SERVE A COPY 
ON THE ATTORNEY GENERAL, THE PROSECUTOR, THE DEFENDANT AND HIS 
ATTORNEY, IF ANY, AND THE TRIAL COURT. 

364. 

Comment: This rule is intended to replace Ariz. Sup. Ct. R. 8 and 22 and Ariz. R. Crim. P. 

Rule 34.18(a). This section reflects the appellate court's inherent power to issue orders 
during the course of appeal regarding release pending appeal, appointment of counsel, referral to 
the trial court for an evidentiary hearing, and any other appropriate matter. 

Rule 34.18(b). Section (b) is meant to encompass the powers granted by Ariz. Rev. Stat. 
Ann. §§13-1716 and 13-1717 (1956) and includes affirming, reversing or modifying the judgment, 
correcting or reducing sentence and affirming, modifying,or vacating any order made by the lower 
court, including but not limited to those concerning new trials, arrest of judgment, or dismissal 
of the indictment or information. The appellate court may, in addition, remand a case for a 
new trial, and take any other action that appears just and proper under the circumstances. Cf. 

Ariz. R. Juv. Ct. P. 27. ~ 

Rule 34.18(c). This provision alters the language of Ariz. Sup. Ct. R. 22(d) so as to provide 
for the automatic appeal from a sentence of death. See comment to Rule 34.2(b). Except for auto­ 
matic appeals, there seems no reason not to have the"")\idgment enforced by the trial court. See 
Ariz. R. Crim. P. 364. · ~- 

Rule 34.18(d). This rule is based on N.Y. Crim. P.L. §470.15.2(a) (McKinney Supp. 1970) and 
follows an already established Arizona procedure. ~Ariz. Rev. Stat. Ann. §13-1716 (1956) (power 
to modify judgment); State v. Hunter, 102 Ariz. 472, 433 P.2d 22 (1967)'; State v. Rowland, 12 Ariz. 
App. 437, 471 P.2d 322 (1970). When the appellate court concludes that moa1f1cat1on is appropriate 
under this rule, it is to remand the case to the trial court for resentencing. The New York statute 
has been upheld without question, though it has been pointed out that it does not merely bestow a 
power to exercise mercy. People v. May, App. Div. 2d 508, 195 N.Y.S.2d 792 (1960). The committee 
concluded that this provision would reduce the number of remands for new trial and that the 
appellate court can deal with the problem of defining a necessarily included offense. The scope 
of the provision does not extend to the situation in which the appellate court rules that certain 
evidence should have been excluded from the trial. The appellate court cannot predict what effect 
that evidence had on the verdict or finding and any attempt to do so by modifying the judgment to 
a lesser included offense is a deprivation of due process. Graham v. Mancusi, 457 F.2d 463 (2d Cir. 

1972). 
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