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INTRODUCTION 

The Court should accept review because the COA’s decision undermines 

property rights, offends the Constitution, upsets a century of takings jurisprudence 

in Arizona (and everywhere), and departs from mandatory principles of statutory 

interpretation. The COA deprived homeowners of their right to just compensation 

for the loss of value caused to their homes by the taking of their property and the 

construction of the State’s freeway.    

The State condemned appurtenant easements that preserved adjacent open 

space area and their use by homeowners. The parties agreed that the State took 

compensable property rights from the homeowners (the easements) and that their 

homes suffered severance damages as a result. The parties only disagreed over 

whether the homes and easements constituted a larger parcel, entitling the 

homeowners to recover proximity damages. The trial court found in favor of the 

homeowners, IR 202, and the State appealed. 

 The COA reversed and held that only the taking of a physical “parcel of land” 

entitles property owners to severance damages: “Because an easement is not a parcel 

of land, the homeowners were not entitled to severance damages.” 

The seismic consequence: every taking of an easement (utility, conservation, 

access, air, etc.) or lease now no longer receives the constitutional guarantee of just 

compensation (which requires payment of severance damages).  
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The COA couched its opinion in a deeply flawed interpretation of A.R.S. § 

12-1122(A)(2), which codifies the constitutional mandate of severance damages:

If the property sought to be condemned constitutes only a part of a 
larger parcel, the damages that will accrue to the portion not sought to 
be condemned by reason of its severance from the portion sought to be 
condemned, and the construction of the improvement in the manner 
proposed by the plaintiff. 

(emphasis added). The COA defined the term “larger parcel” as a physical parcel of 

land which, it somehow deduced, must limit “property” to physical “smaller parcels 

of land.” This overlooks a century of precedent recognizing that many intangible 

property rights form tangible property rights. See, e.g., In re Forsstrom, 44 Ariz. 472, 

481 (1934). 

The COA ignored the Constitution and decades of established precedent 

protecting and defining easements as “property.” Nowhere in the Constitution or 

Arizona jurisprudence are easements provided less protection than other types of 

property. The COA had a duty to adhere to these long-established understandings. 

The COA’s decision cannot stand.  

The COA made the exact opposite determination in the same case as it related 

to an intervenor homeowner who represented himself: “Applying this [severance 

damage] law, the superior court properly concluded the Hankes [] were entitled to 

severance damages. . . .” State of Arizona v. Foothills Reserve, No. 1 CA-CV 22-

0216, at *9 ¶ 20 (review denied); APP16-24. These conflicting decisions extend a 

https://advance.lexis.com/search/?pdmfid=1000516&crid=d2d261d4-8c93-457b-9c83-1915bdf552e9&pdsearchterms=In+re+Forsstrom%2C+44+Ariz.+472%2C+481+(1934)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=28e1492a-3bdb-4282-b25c-fb39eb214813
https://advance.lexis.com/search/?pdmfid=1000516&crid=d2d261d4-8c93-457b-9c83-1915bdf552e9&pdsearchterms=In+re+Forsstrom%2C+44+Ariz.+472%2C+481+(1934)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=28e1492a-3bdb-4282-b25c-fb39eb214813
https://advance.lexis.com/search/?pdmfid=1000516&crid=2e99a2ac-94fb-4898-a460-d8a689c50054&pdsearchterms=2023+Ariz.+App.+Unpub.+LEXIS+244%2C+at+*9&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=190fb5df-cf15-4ad1-8e72-b925bb550f84
https://advance.lexis.com/search/?pdmfid=1000516&crid=2e99a2ac-94fb-4898-a460-d8a689c50054&pdsearchterms=2023+Ariz.+App.+Unpub.+LEXIS+244%2C+at+*9&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=190fb5df-cf15-4ad1-8e72-b925bb550f84
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claim for severance damages to one homeowner but deny the same claim to his 

identically situated neighbors.  

 In an unrelated case pending review, this same COA panel narrowly 

interpreted the types of “property” protected by the U.S. and Arizona Constitutions 

to exclude contracts. City of Surprise v. Circle City, et al., No. 1 CA-CV 22-0532 

(CV-23-0261-PR); APP25-39. The COA mistakenly advances a limited concept of 

property: if you cannot touch it, the Constitution should not protect it.  

ISSUES PRESENTED FOR REVIEW 

I. Our Constitution protects property from being taken or damaged 

without just compensation. Ariz. Const. art. II, § 17. The constitutional mandate of 

just compensation requires payment of severance damages in a partial taking of 

property. See, e.g., State ex rel. Miller v. Wells Fargo Bank, N.A., 194 Ariz. 126 (App. 

1998). Easements are property. Did the COA err in holding that A.R.S. § 12-

1122(A)(2) foreclosed homeowners from recovering severance damages caused to 

their homes by the taking of their appurtenant easements?  

II. An issue that the COA did not decide but that this Court may need to 

reach is whether appurtenant easements and the homes for which they run in favor 

of constitute a “larger parcel” for severance damage purposes.   

  

https://advance.lexis.com/search/?pdmfid=1000516&crid=da43a594-b83e-408a-8ff2-f317d1db603e&pdsearchterms=2023+Ariz.+App.+Unpub.+LEXIS+828&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=85366608-76e2-4c73-9dae-393c32c661eb
https://advance.lexis.com/search/?pdmfid=1000516&crid=60e85962-7cc5-4a07-bfb8-7126cc196a14&pdsearchterms=Ariz.+Const.+art.+II%2C+%C2%A7+17&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=da43a594-b83e-408a-8ff2-f317d1db603e
https://advance.lexis.com/search/?pdmfid=1000516&crid=4401d967-db33-4816-bf3b-c62b978e0ab7&pdsearchterms=State+ex+rel.+Miller+v.+Wells+Fargo+Bank%2C+N.A.%2C+194+Ariz.+126+(App.+1998)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=60e85962-7cc5-4a07-bfb8-7126cc196a14
https://advance.lexis.com/search/?pdmfid=1000516&crid=4401d967-db33-4816-bf3b-c62b978e0ab7&pdsearchterms=State+ex+rel.+Miller+v.+Wells+Fargo+Bank%2C+N.A.%2C+194+Ariz.+126+(App.+1998)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=60e85962-7cc5-4a07-bfb8-7126cc196a14
https://advance.lexis.com/search/?pdmfid=1000516&crid=43d70f2e-d707-4b9a-abe4-36fe462dc062&pdsearchterms=A.R.S.+%C2%A7+12-1122(A)(2)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=4401d967-db33-4816-bf3b-c62b978e0ab7
https://advance.lexis.com/search/?pdmfid=1000516&crid=43d70f2e-d707-4b9a-abe4-36fe462dc062&pdsearchterms=A.R.S.+%C2%A7+12-1122(A)(2)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=4401d967-db33-4816-bf3b-c62b978e0ab7
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MATERIAL FACTS 

 Foothills Reserve is a master-planned community of 590 homes located at 

South Mountain. IR 79-80, Exhibits 1, 7. The State took the HOA’s common areas. 

The homeowners owned two appurtenant easements which guaranteed that the 

condemned common areas remained scenic open space and open to use by the 

homeowners. IR 168-69, Exhibit 4; IR 185-86, Exhibit 2; IR 202. The State and 

HOA settled the value of the common areas. The homeowners reserved their right to 

claim severance damages caused by the taking without having to file a counterclaim. 

IR 90. In a representative capacity, the HOA pursued the claims of 589 homeowners. 

Because the State replaced the natural beauty of the restricted open space 

common areas with an unsightly freeway, elevated concrete walls, obtrusive 

lighting, noise, and noxious fumes, the homes suffered damages. Id. The State 

conceded that the easements are “property” and that it owed just compensation to 

the homeowners measured by the value of the homes (the dominant estate) with and 

without the easements. IR 178-79. This is referred to as the “before and after” rule, 

which is used to determine severance damages to property remaining after a taking. 

Yet, the State disagreed that the homeowners could recover the proximity damages 

caused to their homes. The parties filed cross-motions for summary judgment on this 

issue. IR 162, 167-69, 172, 176-77, 185-88, 196-97. 

 In a well-reasoned decision, the trial court ruled that the homeowners had a 
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claim for severance (and proximity) damages:  

[T]he State agreed . . . that the measure of damages “is the difference 
in the value of the dominant property before and after the taking.” As 
such, the State specifically stated that the subject valuation “means 
valuing the property before, with the covenant, and after, without the 
covenant.” As such, the State admitted that we are dealing with 
damages which accrue to the portion not sought to be condemned, the 
fee ownership in the lots, by reason of their severance from the portion 
sought to be condemned, the easement and restrictive covenant rights 
in the common area. This is the essence of severance damages. . . .  
 

IR 202; APP40-50. Because appurtenant easements lack independent value, it is the 

value provided to the dominant estate that appraisers consider in measuring 

damages. The superior court recognized that the Constitution requires the 

homeowners to receive the full loss in value to their homes.   

The parties only dispute the homeowners’ entitlement to recover proximity 

damages. The State concedes that the homes did suffer proximity damages from the 

taking of the easements. State’s Appeal Reply Brief at p. 10. Both parties’ appraisers 

opined that the replacement of the open space with a noisy, unsightly, and polluting 

freeway damaged the homes. IR 295-299, Exhibit 1, APP51-72; APP73-86. 

Prior to trial, the parties settled the severance damage claim: $18 million if 

severance damages included proximity damages and $6 million for severance 

damages without proximity damages.1 Because the parties, and their appraisers, 

 
1 The COA’s statement that homeowners have received the value of the easement is 
incorrect and irrelevant. The homeowners settled for a partial payment of $6 million 
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agreed that the homes suffered severance damages, including proximity damages, 

the settlement avoided a lengthy jury trial on the amount of damages but permitted 

the State to appeal whether the homeowners are entitled to proximity damages as a 

matter of law. IR 342, Judgment ¶ 5(g).2 

REASONS TO GRANT REVIEW 

The Court should accept review because the COA’s decision stands to deprive 

countless property owners of their constitutional guarantee to just compensation. 

APS recently cited the decision by the COA to stand for the proposition that it need 

not pay severance damages for the taking of a transmission easement. APP87-88. 

There are three major legal errors with the COA’s holding: (1) it directly 

violates the constitutional guarantee of just compensation; (2) it fails to adhere to 

fundamental and mandatory principles of statutory interpretation; and (3) it upsets 

decades of unquestioned precedent (both in Arizona and throughout the country). 

I. The COA ignored the Constitution and mandatory principles of statutory 
interpretation that require “property” to include easements. 

Every statute must be read in the light of the Constitution. Goodyear Aircraft 

Corp. v. Indus. Comm’n, 62 Ariz. 398, 407-08 (1945), and must avoid an 

 
for the loss in value of their homes, with $12 million unpaid pending final 
adjudication of the issue of proximity damages. 
2 The COA enlarged the issue before it as one of severance damages generally; the 
State waived that larger issue and only preserved proximity damages for appeal. 
Baker v. Emmerson, 153 Ariz. 4, 8-9 (App. 1986). 

https://advance.lexis.com/search/?pdmfid=1000516&crid=394dafcd-53f5-40f0-97a4-3c92e03d2279&pdsearchterms=Goodyear+Aircraft+Corp.+v.+Indus.+Comm%E2%80%99n%2C+62+Ariz.+398%2C+407+(1945)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=3db8549f-7ff9-4f84-abff-8b88220b19af
https://advance.lexis.com/search/?pdmfid=1000516&crid=394dafcd-53f5-40f0-97a4-3c92e03d2279&pdsearchterms=Goodyear+Aircraft+Corp.+v.+Indus.+Comm%E2%80%99n%2C+62+Ariz.+398%2C+407+(1945)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=3db8549f-7ff9-4f84-abff-8b88220b19af
https://advance.lexis.com/search/?pdmfid=1000516&crid=3608eda3-ec16-40d7-b960-c70bc0f294d1&pdsearchterms=Baker+v.+Emmerson%2C+153+Ariz.+4%2C+8-9+(App.+1986)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=d0b78b2b-c901-45bb-b6cb-a95fa5b014f2
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interpretation that renders the statute unconstitutional, Brenda D. v. Dep’t of Child 

Safety, Z.D., 243 Ariz. 437, 444 ¶ 23 (2018). “Thus, words or phrases used in the 

statute are presumed to have been used in the same sense as in the constitutional 

provision on the subject . . . . courts are not to give terms appearing in the statute a 

meaning different from that in which they are used in the constitution.” Goodyear, 

62 Ariz. at 407-08. A state “may not sidestep the Takings Clause by disavowing 

traditional property interests.” Phillips v. Washington Legal Foundation, 524 U.S. 

156, 167 (1998); Tyler v. Hennepin County, 143 S. Ct. 1369, 1375 (2023) (“The 

Takings Clause would be a dead letter if a state could simply exclude from its 

definition of property any interest that the state wished to take.”).  

Statutes must be interpreted in harmony with the Constitution and presumed 

to be constitutional and any doubt will be resolved in favor of constitutionality. 

Escamilla v. Cuello, 230 Ariz. 202, 205 ¶¶ 15-16 (2012); State v. Arnett, 119 Ariz. 

38, 48 (1978). The COA’s interpretation failed this duty by stating that it was not 

prepared to “tackle” constitutional problems presented by its own analysis.  

“If a statute’s language is clear and unambiguous, we apply it without 

resorting to other methods of statutory interpretation. Ambiguity exists if there is 

uncertainty about the meaning or interpretation of a statute’s terms.” Hayes v. 

Continental Ins. Co., 178 Ariz. 264, 268 (1994). The COA agrees easements are 

“property” for the purposes of A.R.S. § 12-1122(A)(1) – there is no justification for 

https://advance.lexis.com/search/?pdmfid=1000516&crid=a7a8353d-9f35-4dda-a26a-a2bfb5ddf532&pdsearchterms=Brenda+D.+v.+Dep%27t+of+Child+Safety%2C+Z.D.%2C+243+Ariz.+437%2C+444+(2018)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=9a6fceb3-b311-4d79-bbb4-e2613b6e0f6c
https://advance.lexis.com/search/?pdmfid=1000516&crid=a7a8353d-9f35-4dda-a26a-a2bfb5ddf532&pdsearchterms=Brenda+D.+v.+Dep%27t+of+Child+Safety%2C+Z.D.%2C+243+Ariz.+437%2C+444+(2018)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=9a6fceb3-b311-4d79-bbb4-e2613b6e0f6c
https://advance.lexis.com/search/?pdmfid=1000516&crid=687fcef0-a592-4ff6-a1ac-b5f6b174d8b1&pdsearchterms=Goodyear+Aircraft+Corp.+v.+Indus.+Comm%E2%80%99n%2C+62+Ariz.+398%2C+407+(1945)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=a7a8353d-9f35-4dda-a26a-a2bfb5ddf532
https://advance.lexis.com/search/?pdmfid=1000516&crid=687fcef0-a592-4ff6-a1ac-b5f6b174d8b1&pdsearchterms=Goodyear+Aircraft+Corp.+v.+Indus.+Comm%E2%80%99n%2C+62+Ariz.+398%2C+407+(1945)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=a7a8353d-9f35-4dda-a26a-a2bfb5ddf532
https://advance.lexis.com/search/?pdmfid=1000516&crid=186a626d-aafd-4145-bec6-6aca587c6272&pdsearchterms=Phillips+v.+Washington+Legal+Foundation%2C+524+U.S.+156%2C+167+(1998)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=abe48d4e-45bd-4151-be8f-271c4ae8d1d0
https://advance.lexis.com/search/?pdmfid=1000516&crid=186a626d-aafd-4145-bec6-6aca587c6272&pdsearchterms=Phillips+v.+Washington+Legal+Foundation%2C+524+U.S.+156%2C+167+(1998)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=abe48d4e-45bd-4151-be8f-271c4ae8d1d0
https://advance.lexis.com/search/?pdmfid=1000516&crid=3db8549f-7ff9-4f84-abff-8b88220b19af&pdsearchterms=Tyler+v.+Hennepin+County%2C+143+S.+Ct.+1369%2C+1375+(2023)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=186a626d-aafd-4145-bec6-6aca587c6272
https://advance.lexis.com/search/?pdmfid=1000516&crid=9f95afe9-5849-4ca7-b64d-8e853aee830a&pdsearchterms=Escamilla+v.+Cuello%2C+230+Ariz.+202%2C+205+(2012)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=f025a871-70e4-4604-a9ce-4e3251943152
https://advance.lexis.com/search/?pdmfid=1000516&crid=c8f1b83b-109c-4e8f-9706-0c005446610a&pdsearchterms=State+v.+Arnett%2C+119+Ariz.+38%2C+48+(1978)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=a3b3096b-cf77-486a-8eeb-efbda6e60005
https://advance.lexis.com/search/?pdmfid=1000516&crid=c8f1b83b-109c-4e8f-9706-0c005446610a&pdsearchterms=State+v.+Arnett%2C+119+Ariz.+38%2C+48+(1978)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=a3b3096b-cf77-486a-8eeb-efbda6e60005
https://advance.lexis.com/search/?pdmfid=1000516&crid=7f67ef81-c101-4881-991f-ff5266de235c&pdsearchterms=Hayes+v.+Continental+Ins.+Co.%2C+178+Ariz.+264%2C+268+(1994)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=ea0e8af4-9ddd-4c2a-95fe-45a9c42e38dc
https://advance.lexis.com/search/?pdmfid=1000516&crid=7f67ef81-c101-4881-991f-ff5266de235c&pdsearchterms=Hayes+v.+Continental+Ins.+Co.%2C+178+Ariz.+264%2C+268+(1994)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=ea0e8af4-9ddd-4c2a-95fe-45a9c42e38dc
https://advance.lexis.com/search/?pdmfid=1000516&crid=6147f597-0cbf-4b14-9d7e-0ca014987dfc&pdsearchterms=A.R.S.+%C2%A7+12-1122(A)(1)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=7f67ef81-c101-4881-991f-ff5266de235c
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altering its meaning in the next subsection.  

The Constitution protects “property” from being taken or damaged without 

just compensation. It does not discriminate among types of property. Ariz. Const. art 

II, § 17. Easements existed as property rights long before the Arizona Constitution; 

if the framers thought easements should not receive the full protection of the 

Constitution, they would have said so. Thus, the taking of easements must receive 

the same constitutional guarantee of just compensation as all other property.  

“Just compensation” means “[t]he equivalent in money which places the 

owner in as good a position financially as he would have been if his property had 

not been taken. . . .” Defnet Land & Inv. Co. v. State, 103 Ariz. 388, 389-90 (1968). 

“Severance damages compensate an owner whose property has been taken for any 

reduction in the fair market value of remaining property not taken.” Catalina 

Foothills Unified Sch. Dist. No. 16 v. La Paloma Prop. Owners Ass’n, 238 Ariz. 510, 

516 ¶ 21 (App. 2015). Thus, severance damages are a necessary component of the 

constitutional guarantee of just compensation when any property is partially taken.  

The COA departed from the long-held and widely-accepted meaning of 

“property,” which has been rigorously protected since statehood. De Hansen v. 

District Court of Second Judicial District, 11 Ariz. 379 (1908); City of Phoenix v. 

Mori, 182 Ariz. 612 (1995) (territorial courts protected landowners); Bailey v. Myers, 

206 Ariz. 224, 227 ¶ 11 (App. 2013) (“The framers of our Constitution understood 

https://advance.lexis.com/search/?pdmfid=1000516&crid=796a8209-babf-4a6e-8dfb-9c8a475e0a5a&pdsearchterms=Ariz.+Const.+art+II%2C+%C2%A7+17&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=3608eda3-ec16-40d7-b960-c70bc0f294d1
https://advance.lexis.com/search/?pdmfid=1000516&crid=796a8209-babf-4a6e-8dfb-9c8a475e0a5a&pdsearchterms=Ariz.+Const.+art+II%2C+%C2%A7+17&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=3608eda3-ec16-40d7-b960-c70bc0f294d1
https://advance.lexis.com/search/?pdmfid=1000516&crid=88887386-0ee1-40ea-81a6-00b9064bb5a8&pdsearchterms=Defnet+Land+%26+Inv.+Co.+v.+State%2C+103+Ariz.+388%2C+389-90+(1968)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=796a8209-babf-4a6e-8dfb-9c8a475e0a5a
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe0a32fd-fa1c-43ea-8b99-d34b2dbff44e&pdsearchterms=238+Ariz.+510%2C+516+(Ct.+App.+2015)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=tc5mk&earg=pdpsf&prid=efbcee56-441c-4d30-9401-615aba4ae698
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe0a32fd-fa1c-43ea-8b99-d34b2dbff44e&pdsearchterms=238+Ariz.+510%2C+516+(Ct.+App.+2015)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=tc5mk&earg=pdpsf&prid=efbcee56-441c-4d30-9401-615aba4ae698
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe0a32fd-fa1c-43ea-8b99-d34b2dbff44e&pdsearchterms=238+Ariz.+510%2C+516+(Ct.+App.+2015)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=tc5mk&earg=pdpsf&prid=efbcee56-441c-4d30-9401-615aba4ae698
https://advance.lexis.com/search/?pdmfid=1000516&crid=f21d8de9-f147-4463-870d-2a5a2af5738a&pdsearchterms=De+Hansen+v.+District+Court+of+Second+Judicial+District%2C+11+Ariz.+379+(1908)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=ea45efb2-f872-4837-8297-7090cc43ae4a
https://advance.lexis.com/search/?pdmfid=1000516&crid=f21d8de9-f147-4463-870d-2a5a2af5738a&pdsearchterms=De+Hansen+v.+District+Court+of+Second+Judicial+District%2C+11+Ariz.+379+(1908)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=ea45efb2-f872-4837-8297-7090cc43ae4a
https://advance.lexis.com/search/?pdmfid=1000516&crid=5e5a6098-cd2f-4919-b5a6-8947d2c7cf1a&pdsearchterms=City+of+Phoenix+v.+Mori%2C+182+Ariz.+612+(1995)&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=urn%3Aquerytemplate%3Aa7ee4af6ad8463f2a33bb38c97b1e498%7E%5EArizona&pdsf=&pdsourcetype=all&ecomp=qd1vkkk&earg=pdsf&prid=66f02577-3ceb-4b17-8098-01da0806a918
https://advance.lexis.com/search/?pdmfid=1000516&crid=5e5a6098-cd2f-4919-b5a6-8947d2c7cf1a&pdsearchterms=City+of+Phoenix+v.+Mori%2C+182+Ariz.+612+(1995)&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=urn%3Aquerytemplate%3Aa7ee4af6ad8463f2a33bb38c97b1e498%7E%5EArizona&pdsf=&pdsourcetype=all&ecomp=qd1vkkk&earg=pdsf&prid=66f02577-3ceb-4b17-8098-01da0806a918
https://advance.lexis.com/search/?pdmfid=1000516&crid=1ce2f66b-3115-4f3f-8ac7-f6afc8c2a0ea&pdsearchterms=Bailey+v.+Myers%2C+206+Ariz.+224%2C+227+(App.+2013)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=11f25f67-0cd8-4d73-9de7-c5dfb07dded8
https://advance.lexis.com/search/?pdmfid=1000516&crid=1ce2f66b-3115-4f3f-8ac7-f6afc8c2a0ea&pdsearchterms=Bailey+v.+Myers%2C+206+Ariz.+224%2C+227+(App.+2013)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=11f25f67-0cd8-4d73-9de7-c5dfb07dded8
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that one of the basic responsibilities of government is to protect private property 

interests.”). “Property” encompasses real, personal, tangible, intangible, possessory, 

and nonpossessory rights. See, e.g., Lynch v. United States, 292 U.S. 571, 578 

(1934); City of Phoenix v. South Bank Corp., 133 Ariz. 90, 93 (App. 1982); Solana 

Land Co. v. Murphey, 69 Ariz. 117, 122 (1949); Deer Valley Indus. Park Dev. & 

Lease Co. v. State, 424 P.2d 192, 198 (Ariz. App. 1967); McMurran v. Durran, 17 

Ariz. 552, 555 (1916) (“property” includes real and personal property and “exhausts 

the class of property; it includes the whole class genus.”). 

Nearly 90 years ago, the Arizona Supreme Court explained: 

When real property is considered, a man has not only right of use, of 
possession and disposition in a particular area of land, but he has at 
times other rights over contiguous and surrounding area affecting the 
use of the particular area, and these are as much his property as the right 
to the use of the area he possesses . . . . to the extent they are secured 
by law, they are truly property as much as the right to use the land to 
which they appertain. It would follow from these definitions and 
explanations of the meaning of the term “property” that since it 
consists, not in tangible things themselves, but in certain right in and 
appurtenant to them, it would logically follow that when a person is 
deprived of any of these rights, he is to that extent deprived of his 
property, and that it is taken in the true sense, although his title and 
possession of the physical object remains undisturbed.  
 

Forsstrom, 44 Ariz. at 481 (overruled on other grounds by Thelberg, which defined 

“property” even more broadly to include rights to abutting street grade). Appurtenant 

easements and restrictive covenants extend benefits to a dominant estate and the 

right to injunctive relief to enforce the uses and restrictions to maintain that benefit 

https://advance.lexis.com/search/?pdmfid=1000516&crid=70ac743b-075f-4ce6-a6d4-dd2974b4366d&pdsearchterms=Lynch+v.+United+States%2C+292+U.S.+571%2C+578+(1934)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=8e02e03e-f29f-43cc-bc61-3fd74b05c216
https://advance.lexis.com/search/?pdmfid=1000516&crid=70ac743b-075f-4ce6-a6d4-dd2974b4366d&pdsearchterms=Lynch+v.+United+States%2C+292+U.S.+571%2C+578+(1934)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=8e02e03e-f29f-43cc-bc61-3fd74b05c216
https://advance.lexis.com/search/?pdmfid=1000516&crid=fb469003-d665-408e-bbfa-17ce8a59b9d0&pdsearchterms=City+of+Phoenix+v.+South+Bank+Corp.%2C+133+Ariz.+90%2C+93+(App.+1982)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=2f68cbb1-ff90-4c1f-b14f-29c8ce0dbbea
https://advance.lexis.com/search/?pdmfid=1000516&crid=e610a7df-2a98-4554-9224-af4a4bc1f354&pdsearchterms=Solana+Land+Co.+v.+Murphey%2C+69+Ariz.+117%2C+122+(1949)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=56b481a9-4a09-4a72-a73a-3d871ddb2da2
https://advance.lexis.com/search/?pdmfid=1000516&crid=e610a7df-2a98-4554-9224-af4a4bc1f354&pdsearchterms=Solana+Land+Co.+v.+Murphey%2C+69+Ariz.+117%2C+122+(1949)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=56b481a9-4a09-4a72-a73a-3d871ddb2da2
https://advance.lexis.com/search/?pdmfid=1000516&crid=28e1492a-3bdb-4282-b25c-fb39eb214813&pdsearchterms=Deer+Valley+Indus.+Park+Deve.+%26+Lease+Co.+v.+State%2C+424+P.2d+192%2C+198+(Ariz.+App.+1967)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=e610a7df-2a98-4554-9224-af4a4bc1f354
https://advance.lexis.com/search/?pdmfid=1000516&crid=28e1492a-3bdb-4282-b25c-fb39eb214813&pdsearchterms=Deer+Valley+Indus.+Park+Deve.+%26+Lease+Co.+v.+State%2C+424+P.2d+192%2C+198+(Ariz.+App.+1967)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=e610a7df-2a98-4554-9224-af4a4bc1f354
https://advance.lexis.com/search/?pdmfid=1000516&crid=ea45efb2-f872-4837-8297-7090cc43ae4a&pdsearchterms=McMurran+v.+Durran%2C+17+Ariz.+552%2C+555+(1916)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=6147f597-0cbf-4b14-9d7e-0ca014987dfc
https://advance.lexis.com/search/?pdmfid=1000516&crid=ea45efb2-f872-4837-8297-7090cc43ae4a&pdsearchterms=McMurran+v.+Durran%2C+17+Ariz.+552%2C+555+(1916)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=6147f597-0cbf-4b14-9d7e-0ca014987dfc
https://advance.lexis.com/search/?pdmfid=1000516&crid=d2d261d4-8c93-457b-9c83-1915bdf552e9&pdsearchterms=In+re+Forsstrom%2C+44+Ariz.+472%2C+481+(1934)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=28e1492a-3bdb-4282-b25c-fb39eb214813
https://advance.lexis.com/search/?pdmfid=1000516&crid=efccae4c-0cc7-4410-9bc0-eda41ca1f810&pdsearchterms=State+of+Arizona+v.+Thelberg%2C+87+Ariz.+318%2C+324+(1960)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=c65f9b58-2dfa-4253-8c10-5d4720abea5e
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to the dominant estate. Condos v. Home Dev. Co., 77 Ariz. 129, 135-36 (1954). Thus, 

the owner cannot reach “as good a position financially as he would have been if his 

property had not been taken” without recovering the damages to the dominant estate.  

The COA’s holding does not adhere to the Constitution’s meaning of the term 

“property,” which includes easements. The Constitution dictates the definition of 

“property” as used in A.R.S. § 12-1122(A)(2). 

The COA cites Antonin Scalia & Bryan A. Garner, Reading Law: The 

Interpretation of Legal Texts 107 (2012), for the negative-implication canon that 

“[t]he expression of one thing implies the exclusion of others.” The treatise stresses 

that the doctrine “must be applied with great caution” and is only applicable with a 

list of items. For example, a sign “no dogs allowed” implies that other creatures, 

such as monkeys or elephants, are also excluded or the sign “no shoes, no shirt, no 

service” obviously implies that service will be denied for those without pants. This 

doctrine has no application here and cannot alone justify departing from the 

Constitutional meaning of the term “property.” 

II. The COA decision conflicts with decades of established precedent and 
widely-consulted treatises in eminent domain that require severance 
damages for the taking of easements.  
 
The COA’s ruling violates stare decisis, which is at its “‘zenith’ when the 

precedent establishes ‘important’ settled expectations—especially those relating to 

property and contract rights.’” Laurence v. Salt River Project Agric. & Improvement 

https://advance.lexis.com/search/?pdmfid=1000516&crid=0d4a6dd1-afd4-41a9-b095-5fd6d0a64ed9&pdsearchterms=Condos+v.+Home+Dev.+Co.%2C+77+Ariz.+129%2C+136+(1954)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=fe0a32fd-fa1c-43ea-8b99-d34b2dbff44e
https://advance.lexis.com/search/?pdmfid=1000516&crid=fefa0957-fe2b-4a22-8b3f-cdf9e60e3f55&pdsearchterms=Laurence+v.+Salt+River+Project+Agric.+%26+Improvement+%26+Power+Dist.%2C+528+P.3d+139%2C+144+(Ariz.+2023)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=&pdquerytemplateid=urn%3Aquerytemplate%3Aa7ee4af6ad8463f2a33bb38c97b1e498%7E%5EArizona&ecomp=khhxk&earg=pdpsf&prid=727a3832-fa2e-4b0d-ba96-8cb37e557458
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& Power Dist., 528 P.3d 139, 144 ¶ 18 (Ariz. 2023) (quoting Bryan A. Garner et al., 

The Law of Judicial Precedent 370 (2016)). 

Arizona has recognized that severing an appurtenant easement from a 

dominant estate requires payment of severance damages:  

When public authority through its power of eminent domain severs 
from the dominant tenement of the landowner the appurtenant easement 
over the servient real estate . . . and if the servient estate by reason of 
its particular location is used and is going to be used in the foreseeable 
future as an interstate highway, it seems clear that the property owner 
has been damaged by such extinguishment substantially more than if 
the servient estate was an untraveled dirt road. The additional damage 
caused by reason of the fact that the servient estate is a well-traveled 
highway cannot be relegated to the classification of damnum absque 
injuria. . . .  

State ex rel. Herman v. Wilson, 4 Ariz. App. 420, 428 (1966). 

In Catalina Foothills, 238 Ariz. 510, 516 ¶ 21 (App. 2015), the taking of 

private roadway easements in adjoining common area land entitled homeowners to 

prove severance damages to their homes: 

As applied, this provision requires the District to pay the fair market 
value of the condemned property, plus severance damages. See A.R.S. 
§12-1122(A)(1-2). Severance damages compensate an owner whose
property has been taken for any reduction in the fair market value of
remaining property not taken.

In State of Arizona v. Thelberg, 87 Ariz. 318, 324-26 (1960), the court held 

when the government changes the grade of an abutting street, thereby damaging an 

access easement, a property owner may recover severance damages. 

In City of Phoenix v. Garretson, 234 Ariz. 332, 337-37, ¶¶ 17-22 (2014), the 

https://advance.lexis.com/search/?pdmfid=1000516&crid=fefa0957-fe2b-4a22-8b3f-cdf9e60e3f55&pdsearchterms=Laurence+v.+Salt+River+Project+Agric.+%26+Improvement+%26+Power+Dist.%2C+528+P.3d+139%2C+144+(Ariz.+2023)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=&pdquerytemplateid=urn%3Aquerytemplate%3Aa7ee4af6ad8463f2a33bb38c97b1e498%7E%5EArizona&ecomp=khhxk&earg=pdpsf&prid=727a3832-fa2e-4b0d-ba96-8cb37e557458
https://advance.lexis.com/search/?pdmfid=1000516&crid=04c7394d-966d-4dbc-8db2-f9465b89fdb0&pdsearchterms=State+ex+rel.+Herman+v.+Wilson%2C+4+Ariz.+App.+420%2C+428+(1966)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=af41fa49-c4f9-4aa3-baf7-b8789592921d
https://advance.lexis.com/search/?pdmfid=1000516&crid=af41fa49-c4f9-4aa3-baf7-b8789592921d&pdsearchterms=238+Ariz.+510%2C+516+(App.+2015)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=e3a14239-1032-4d99-ac7b-9970651193dd
https://advance.lexis.com/search/?pdmfid=1000516&crid=efccae4c-0cc7-4410-9bc0-eda41ca1f810&pdsearchterms=State+of+Arizona+v.+Thelberg%2C+87+Ariz.+318%2C+324+(1960)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=c65f9b58-2dfa-4253-8c10-5d4720abea5e
https://advance.lexis.com/search/?pdmfid=1000516&crid=96101a96-812a-40ce-a0fd-57dc56884c36&pdsearchterms=234+Ariz.+332%2C+337&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=d32f549c-9765-4755-8d80-0816a0d68ebe
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court held that a property owner had a claim for severance damages from a loss of 

access caused by a segment of the light rail. No land was taken and the property 

owner retained access from other streets. 

In City of Yuma v. Lattie, 117 Ariz. 280, 285 (App. 1977), the court held that 

a property owner was entitled to claim severance damages for the loss in value to his 

property caused by the change in grade of an abutting street.  

 In Selective Resources v. Superior Court, 145 Ariz. 151, 153-54 (App. 1984), 

the court held it an error not to permit evidence of severance damages caused by the 

taking of a transmission line easement. 

None of the cases cited by the COA support the interpretation that the 

severance damage statute only applies to the taking of a “parcel of land” rather than 

the taking of “property.” To the contrary, the cases stand for the proposition that once 

a taking of property occurs, an owner may prove any damages caused to remaining 

property. Wells Fargo Bank, 194 Ariz. at 128-30 ¶¶ 10-18 (“Once a condemnee 

establishes a taking, any factor bearing on the market value of the remaining parcel 

is admissible.”); State ex rel. Miller v. Filler, 168 Ariz. 147, 149-53 (1991) (same); 

State ex rel. Miller v. Norton, 158 Ariz. 50, 52 (App. 1988) (same). 

The COA’s decision is also contrary to State ex rel. Ordway v. Buchanan, 154 

Ariz. 159 (1987), where the Arizona Supreme Court stressed “the measure of 

severance damages is the difference between the market value of the remainder 

https://advance.lexis.com/search/?pdmfid=1000516&crid=df7153f1-1bd2-4362-9a58-cf33fc4a85ba&pdsearchterms=City+of+Yuma+v.+Lattie%2C+117+Ariz.+280%2C+285+(App.+1977)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=76f7eaf0-dd33-49cd-900d-5a62f7e76dfe
https://advance.lexis.com/search/?pdmfid=1000516&crid=188c7af3-b2a4-4bd9-9772-52eeee004353&pdsearchterms=Selective+Resources+v.+Superior+Court%2C+145+Ariz.+151%2C+153+(App.+1984)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=28f8c437-87cb-4e24-b864-24a4a190690f
https://advance.lexis.com/search/?pdmfid=1000516&crid=63d69572-3597-43b2-a3d8-fd13765722b7&pdsearchterms=194+Ariz.+at+129&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=81525c27-f947-4106-8976-48a6c7f77987
https://advance.lexis.com/search/?pdmfid=1000516&crid=505d8ca6-9e91-4743-b24e-755c1776247b&pdsearchterms=State+ex+rel.+Miller+v.+Filler%2C+168+Ariz.+147%2C+149-53+(1991)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=877118bd-7552-4bc2-8fbc-cf8b503c6dca
https://advance.lexis.com/search/?pdmfid=1000516&crid=eff1a5ae-ca7d-4e9a-a01f-483b48a9e76d&pdsearchterms=State+ex+rel.+Miller+v.+Norton%2C+158+Ariz.+50%2C+52+(App.+1988)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=dc0d8fa4-2753-4054-8fe8-a1f2b2fc565b
https://advance.lexis.com/search/?pdmfid=1000516&crid=48d2db85-33a7-4cdb-8ada-6d56141bdb70&pdsearchterms=State+ex+rel.+Ordway+v.+Buchanan%2C+154+Ariz.+159+(1987)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=a96520f9-e4e2-4212-8038-5d617a2cb942
https://advance.lexis.com/search/?pdmfid=1000516&crid=48d2db85-33a7-4cdb-8ada-6d56141bdb70&pdsearchterms=State+ex+rel.+Ordway+v.+Buchanan%2C+154+Ariz.+159+(1987)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=a96520f9-e4e2-4212-8038-5d617a2cb942
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before and after the taking.” Id. at 164; see also Filler, 168 Ariz. at 150. 

The right to recover severance damages caused to a dominant estate by the 

taking of an easement or restrictive covenant has been recognized throughout the 

country. Many of those jurisdictions share an identically worded Takings Clause and 

severance damage statutes. California, which Arizona considers highly persuasive 

in condemnation, recognizes a claim for severance damages when restrictive 

easements are taken: 

[I]t is difficult to justify affording compensation for the appropriation 
of an easement, which is unquestionable compensable “property,” 
while denying payment for violation of a restriction.  

… 
[I]t is likely that only those immediately adjoining or in close proximity 
to the improvement would suffer substantial injury. . . . 
 

Southern California Edison Co. v. Bourgerie, 507 P.2d 964, 966-68 (Cal. 1973); 

Redevelopment Agency v. Tobriner, 200 Cal. Rptr. 364, 367 (Cal. App. 1984). See 

also Creegan v. State, 391 P.3d 36, 38 (Kan. 2017); Horst v. Housing Authority of 

County of Scotts Bluff, 166 N.W.2d 119, 121 (Neb. 1969); Johnstone v. Detroit, G.H. 

& M.R. Co., 222 N.W. 325, 331 (Mich. 1928); Flynn v. New York., W. & B. R. Co., 

112 N.E. 913 (Ct. App. N.Y. 1916); Pierce v. Northeast Lake Wash. Sewer & Water 

Dist., 870 P.2d 305, 313 (Wash. 1994); Burnquist v. Cook, 19 N.W.2d 394, 398 

(Minn. 1945); Leigh v. Village of Los Lunas, 108 P.3d 525, 530-31 (N.M. App. 

2004); United States v. Welch, 217 U.S. 333, 339 (1910); Adaman Mut. Water Co. 

v. United States, 278 F.2d 842, 846 (9th Cir. 1960); United States v. Certain Land 

https://advance.lexis.com/search/?pdmfid=1000516&crid=72a827fe-8ba7-4d84-a8f7-1d07dbc39a49&pdsearchterms=State+ex+rel.+Ordway+v.+Buchanan%2C+154+Ariz.+159%2C+164+(1987)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=48d2db85-33a7-4cdb-8ada-6d56141bdb70
https://advance.lexis.com/search/?pdmfid=1000516&crid=fc2a67e3-bc47-4379-862a-91996e44cbbf&pdsearchterms=168+Ariz.+at+150&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=843e6852-82ab-407a-bd1e-e19981ce6d75
https://advance.lexis.com/search/?pdmfid=1000516&crid=68933906-a867-40ce-bbe0-c6935afac7fa&pdsearchterms=Southern+California+Edison+Co.+v.+Bourgerie%2C+507+P.2d+964%2C+967+(Cal.+1973)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=24bee06f-e5eb-403c-b13d-ae594c3d3316
https://advance.lexis.com/search/?pdmfid=1000516&crid=24bee06f-e5eb-403c-b13d-ae594c3d3316&pdsearchterms=200+Cal.+Rptr.+364%2C+367&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=644099f7-e669-48d4-b1de-f44abfd30196
https://advance.lexis.com/search/?pdmfid=1000516&crid=48108d5f-0746-4799-8233-d5a5b8422767&pdsearchterms=Creegan+v.+State%2C+391+P.3d+36%2C+38+(Kan.+2017)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=6b116b85-70dd-4c09-8c6e-1790ab12f489
https://advance.lexis.com/search/?pdmfid=1000516&crid=c7af2d5a-eaaf-4697-a7b0-cecb43fd3a96&pdsearchterms=Horst+v.+Housing+Authority+of+County+of+Scotts+Bluff%2C+166+N.W.2d+119%2C+121+(Neb.+1969)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=48108d5f-0746-4799-8233-d5a5b8422767
https://advance.lexis.com/search/?pdmfid=1000516&crid=c7af2d5a-eaaf-4697-a7b0-cecb43fd3a96&pdsearchterms=Horst+v.+Housing+Authority+of+County+of+Scotts+Bluff%2C+166+N.W.2d+119%2C+121+(Neb.+1969)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=48108d5f-0746-4799-8233-d5a5b8422767
https://advance.lexis.com/search/?pdmfid=1000516&crid=bc4f1373-694e-4029-b12d-05537c11d9d7&pdsearchterms=Johnstone+v.+Detroit%2C+G.H.+%26+M.R.+Co.%2C+222+N.W.+325%2C+331+(Mich.+1928)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=c7af2d5a-eaaf-4697-a7b0-cecb43fd3a96
https://advance.lexis.com/search/?pdmfid=1000516&crid=bc4f1373-694e-4029-b12d-05537c11d9d7&pdsearchterms=Johnstone+v.+Detroit%2C+G.H.+%26+M.R.+Co.%2C+222+N.W.+325%2C+331+(Mich.+1928)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=c7af2d5a-eaaf-4697-a7b0-cecb43fd3a96
https://advance.lexis.com/search/?pdmfid=1000516&crid=e3311951-2fad-405a-8368-61f24fb51cd0&pdsearchterms=Flynn+v.+New+York.%2C+W.+%26+B.+R.+Co.%2C+112+N.E.+913+(Ct.+App.+N.Y.+1916)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=bc4f1373-694e-4029-b12d-05537c11d9d7
https://advance.lexis.com/search/?pdmfid=1000516&crid=e3311951-2fad-405a-8368-61f24fb51cd0&pdsearchterms=Flynn+v.+New+York.%2C+W.+%26+B.+R.+Co.%2C+112+N.E.+913+(Ct.+App.+N.Y.+1916)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=bc4f1373-694e-4029-b12d-05537c11d9d7
https://advance.lexis.com/search/?pdmfid=1000516&crid=de968f7f-0c67-42e3-840e-c1c3bf9fafcd&pdsearchterms=Pierce+v.+Northeast+Lake+Wash.+Sewer+%26+Water+Dist.%2C+870+P.2d+305%2C+313+(Wash.+1994)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=e3311951-2fad-405a-8368-61f24fb51cd0
https://advance.lexis.com/search/?pdmfid=1000516&crid=de968f7f-0c67-42e3-840e-c1c3bf9fafcd&pdsearchterms=Pierce+v.+Northeast+Lake+Wash.+Sewer+%26+Water+Dist.%2C+870+P.2d+305%2C+313+(Wash.+1994)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=e3311951-2fad-405a-8368-61f24fb51cd0
https://advance.lexis.com/search/?pdmfid=1000516&crid=7914a328-b614-4f21-be20-c18d285d74fb&pdsearchterms=Burnquist+v.+Cook%2C+19+N.W.2d+394%2C+398+(Minn.+1945)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=de968f7f-0c67-42e3-840e-c1c3bf9fafcd
https://advance.lexis.com/search/?pdmfid=1000516&crid=7914a328-b614-4f21-be20-c18d285d74fb&pdsearchterms=Burnquist+v.+Cook%2C+19+N.W.2d+394%2C+398+(Minn.+1945)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=de968f7f-0c67-42e3-840e-c1c3bf9fafcd
https://advance.lexis.com/search/?pdmfid=1000516&crid=4a3f3512-685c-4241-97e6-60a994997505&pdsearchterms=Leigh+v.+Village+of+Los+Lunas%2C+108+P.3d+525%2C+530+(N.M.+App.+2004)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=d5a5cbe2-8161-45ef-ab1b-335ffc59aed9
https://advance.lexis.com/search/?pdmfid=1000516&crid=4a3f3512-685c-4241-97e6-60a994997505&pdsearchterms=Leigh+v.+Village+of+Los+Lunas%2C+108+P.3d+525%2C+530+(N.M.+App.+2004)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=d5a5cbe2-8161-45ef-ab1b-335ffc59aed9
https://advance.lexis.com/search/?pdmfid=1000516&crid=6b116b85-70dd-4c09-8c6e-1790ab12f489&pdsearchterms=United+States+v.+Welch%2C+217+U.S.+333%2C+339+(1910)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=2ccccd9c-2c4a-4cc1-b638-374b896b382a
https://advance.lexis.com/search/?pdmfid=1000516&crid=fc3df56d-ff06-4265-8594-fa78f830a35a&pdsearchterms=Adaman+Mut.+Water+Co.+v.+United+States%2C+278+F.2d+842%2C+846+(9th+Cir.+1960)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=748b3cc8-42a8-4b9e-855b-cfbb98328100
https://advance.lexis.com/search/?pdmfid=1000516&crid=fc3df56d-ff06-4265-8594-fa78f830a35a&pdsearchterms=Adaman+Mut.+Water+Co.+v.+United+States%2C+278+F.2d+842%2C+846+(9th+Cir.+1960)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=748b3cc8-42a8-4b9e-855b-cfbb98328100
https://advance.lexis.com/search/?pdmfid=1000516&crid=71876327-b610-42fd-aa47-6f8e8fa20b30&pdsearchterms=United+States+v.+Certain+Land+in+Augusta%2C+220+F.+Supp+696%2C+701+(S.D.+Me.+1963)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=fc3df56d-ff06-4265-8594-fa78f830a35a


14 
 

in Augusta, 220 F. Supp 696, 701 (S.D. Me. 1963); United States v. 57.09 Acres of 

Land, 706 F.2d 280, 281 (9th Cir. 1983). 

Similarly, the COA’s decision conflicts with leading treatises on property and 

eminent domain: 

Because easements are treated as property rights, American law gives 
them the status and protection similar to that accorded the outright 
ownership of land. Easements cannot, for example, be taken by the 
government except with the same eminent domain protections and 
processes given to other property rights. 

 
7 Thompson on Real Property § 60.02 (b), p. 392. “[W]here an easement appurtenant 

to land is taken, the measure of damages is the depreciation in the market value of 

the dominant estate.” 26 Am. Jur. 2d Eminent Domain § 385; see also 4 Nichols on 

Eminent Domain §12.3[1] (rev. 3d ed. 1981).  

CONCLUSION 

 The COA deprived the homeowners of just compensation. This petition 

should be granted, the COA reversed, and the superior court affirmed. 

DATED this 5th day of February 2024. 

ZEITLIN & ZEITLIN, P.C. 

By: /s/ Dale S. Zeitlin     
Dale S. Zeitlin 
Casandra C. Zeitlin 
5050 North 40th Street, Suite 380 
Phoenix, Arizona 85018  
Attorneys for Defendant/Appellee Foothills 
Reserve Master Owners Association, Inc. 

https://advance.lexis.com/search/?pdmfid=1000516&crid=71876327-b610-42fd-aa47-6f8e8fa20b30&pdsearchterms=United+States+v.+Certain+Land+in+Augusta%2C+220+F.+Supp+696%2C+701+(S.D.+Me.+1963)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=fc3df56d-ff06-4265-8594-fa78f830a35a
https://advance.lexis.com/search/?pdmfid=1000516&crid=cafc0ba1-b4af-4bb3-886e-d9024e952fb7&pdsearchterms=United+States+v.+57.09+Acres+of+Land%2C+706+F.2d+280%2C+281+(9th+Cir.+1983)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=826fc034-e703-4ed1-8256-f86d474c7a14
https://advance.lexis.com/search/?pdmfid=1000516&crid=cafc0ba1-b4af-4bb3-886e-d9024e952fb7&pdsearchterms=United+States+v.+57.09+Acres+of+Land%2C+706+F.2d+280%2C+281+(9th+Cir.+1983)&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A24&pdquerytemplateid=&ecomp=khhxk&earg=pdpsf&prid=826fc034-e703-4ed1-8256-f86d474c7a14
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MEMORANDUM DECISION 

Presiding Judge Samuel A. Thumma delivered the decision of the Court, in 
which Judge Cynthia J. Bailey and Vice Chief Judge David B. Gass joined. 

T H U M M A, Judge: 

¶1 Appellants Dietmar and Linda Hanke appeal from the grant 
of the State of Arizona’s motion for summary judgment on their claim for 
severance damages involving the State’s condemnation of neighboring 
land. Because the Hankes have shown no error, the judgment is affirmed.  

FACTS AND PROCEDURAL HISTORY 

¶2 In 2017, the Arizona Department of Transportation (ADOT) 
filed this action to condemn land to extend the 202 freeway. ADOT sought 
to condemn land owned by the Foothills Reserve Master Owners’ 
Association, Inc. (HOA). Under the HOA’s Covenants, Conditions, and 
Restrictions (CC&Rs), the HOA board represented HOA members in 
condemnation proceedings. The Hankes, who are HOA members and own 
one of the nearly 600 units in the Foothills Reserve, later intervened as 
defendants. The Hankes argued that the condemnation was not for a public 
need or use and was improper, and that the HOA could not represent their 
interests.  

¶3 By mid-2018, the HOA stipulated that the State could obtain 
immediate possession of the land being taken and that the taking was 
necessary and for a proper public use. The Hankes were not a party to this 
stipulation. Over the Hankes’ objection, the court entered the stipulated 
order for immediate possession in July 2018.  

¶4 In 2019, the superior court determined that the CC&Rs 
authorized the HOA to represent all homeowners for their damages claims 
in the condemnation. When the Hankes objected, the court allowed the 
Hankes to represent themselves, meaning the HOA no longer represented 
their interests.  

¶5 Although stating severance damages totaled $204,000, the 
Hankes sought “substitute facilities” damages totaling nearly $1.5 million 
and punitive damages. On motion, the court ruled that “substitute 
facilities” damages were not recoverable and that, at most, the Hankes were 
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entitled to severance damages, representing “the difference between the 
market value of the remainder before and after the taking.” See State ex rel. 
Ordway v. Buchanan, 154 Ariz. 159, 164 (1987). Given statutory immunity, 
see A.R.S. § 12-820.04 (2023),1 the court also rejected the Hankes’ punitive 
damage claims.  

¶6 The State and the HOA, on behalf of all unit owners other 
than the Hankes, reached a settlement that the court approved over the 
Hankes’ objection. The State moved for summary judgment against the 
Hankes, seeking a determination they were owed $5,000 in severance 
damages and arguing the Hankes failed to dispute the $5,000 amount with 
admissible controverting evidence. The Hankes opposed the motion, 
arguing existing eminent domain law was unjust. The Hankes stated that 
the proper valuation date was in 2005, when ADOT made the “unofficial 
announcement” of the project, resulting in a claim for $204,000 in severance 
damages. In doing so, the Hankes stated the $204,000 severance claim was 
“insufficient to make” them whole. The Hankes’ damages opinion largely 
focused on their “substitute facilities” claim for nearly $1.5 million that the 
court previously rejected. 

¶7 The State’s reply argued the Hankes did not dispute genuine 
issues of material fact sufficient to defeat the motion for summary 
judgment. The State argued the Hankes admitted in their response that they 
will not “comply with Arizona law regarding the computation of 
damages,” that their damages claim did not comply with Arizona law 
regarding severance damages and that, instead, they disagreed with 
eminent domain law. Accordingly, the State repeated its request that the 
court grant summary judgment requiring it to pay the Hankes $5,000 in 
severance damages plus interest. 

¶8 The court granted summary judgment for the State and 
against the Hankes, with the resulting partial final judgment directing the 
State to pay the Hankes $5,000 plus interest. The State timely paid that 
amount and the Hankes timely appealed. This court has jurisdiction 
pursuant to Article 6, Section 9, of the Arizona Constitution and A.R.S. §§ 
12-120.21(A)(1) and -2101(A)(1).

DISCUSSION 

1 Absent material revisions after the relevant dates, statutes cited refer to 
the current version unless otherwise indicated. 
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¶9 The Hankes argue three general issues on appeal: (1) the 
State’s taking of the land for the freeway was improper; (2) the State and 
the HOA could not properly stipulate to the taking; and (3) the superior 
court erred in granting the State’s motion for summary judgment. The court 
addresses these issues in turn.  

I. The Hankes Have Not Shown the State’s Taking of the Land for
the Freeway Was Improper.

¶10 The State has the power of eminent domain to take private 
property for a necessary public use upon paying just compensation. See, 
e.g., Ariz. Const. art. 2, § 17; A.R.S. §§ 12-1112; 12-1131; Bailey v. Myers, 206
Ariz. 224, 228 ¶ 14 n.1 (App. 2003). Whether a taking is for a public use is
“a judicial question.” Ariz. Const. art. 2, § 17; A.R.S. § 12-1132(A). The issue
of necessity, by contrast, is deferential, giving “great weight” to assertions
of necessity. Bailey, 206 Ariz. at 228 ¶ 14 n.1. To defeat a necessity claim, the
party opposing the taking must show by clear and convincing evidence it
is “unnecessarily injurious.” See Queen Creek Summit, LLC v. Davis, 219 Ariz.
576, 580 ¶ 16  (App. 2008) (citation omitted).

A. Public Use.

¶11 Public use includes “[t]he possession, occupation, and 
enjoyment of the land by the general public, or by public agencies.” A.R.S. 
§ 12-1136(5)(a)(i). Although agreeing “the freeway is a public use,” the
Hankes argue the freeway was built for the purpose of “general economic
health,” which is expressly excluded from the statutory definition of
“public use.” See A.R.S. § 12-1136(5)(b). Contrary to that assertion, freeways
have long been understood to serve a public use under eminent domain
law. See, e.g., Calmat of Ariz. v. State ex rel. Miller, 176 Ariz. 190, 191 (1993);
State ex rel. Herman v. Schaffer, 105 Ariz. 478, 479 (1970); State ex rel. Morrison
v. Thelberg, 87 Ariz. 318, 324 (1960). The Hankes have cited no authority for
the proposition that a public freeway is not a public use and have not shown
the superior court erred in considering the public use issue.

B. Public Need and Necessity.

¶12 The Hankes argue there was “no public need” for the 
freeway. The State may exercise eminent domain for roads so long as it 
benefits the county, city or inhabitants and is authorized by statute. A.R.S. 
§ 12-1111. The Legislature has delegated to ADOT the power to acquire real
property by condemnation that it “considers necessary for transportation
purposes.” A.R.S. § 28-7092(A). Land for “transportation purposes”
includes land needed to build highways. See A.R.S. § 28-7092(B). The
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Hankes have not shown how the taking here failed to comply with these 
requirements or was undertaken for any improper purpose.  

¶13 The Hankes argue other land could have been taken to build 
the freeway instead of the HOA common area. Although perhaps true, the 
Hankes cite no authority for the proposition that the availability of 
alternatives defeats the taking of specific land. Moreover, the availability of 
alternative land does not mean the taking was unnecessary. See, e.g., 
Chambers v. State ex rel. Morrison, 82 Ariz. 278, 280–83 (1957) (rejecting 
argument that the taking was not necessary because the State could have 
condemned other land). The Hankes have failed to show there was not a 
public need for the taking or that it was not necessary. 

II. The State and the HOA Properly Could Settle Their Dispute.

¶14 The Hankes argue the HOA was not the proper party to 
represent the homeowners, and, as a result, the settlement between the 
State and the HOA was improper because it did not properly include the 
Hankes. The Hankes also argue the superior court “force[d]” the settlement 
between the State and the HOA on the Hankes and that they should have 
been able to object to the settlement.  

A. The HOA Properly Could Represent the Homeowners.

¶15 The HOA’s CC&Rs expressly provide the unit owners 
appoint the Board [of the HOA] to represent the owners “in connection with 
the taking” of any common area, adding that “[t]he Board shall act in its 
sole discretion” in that representation. The CC&Rs designate the HOA to 
represent unit owners in a condemnation action. See also Catalina Foothills 
Unified Sch. Dist. v. La Paloma Prop. Owners Ass’n, Inc., 238 Ariz. 510, 517–18 
¶ 28–30 (App. 2015) (holding the HOA may represent the homeowners in a 
condemnation action of a subdivision’s common areas when authorized by 
the CC&Rs). The court correctly determined the HOA was the proper party 
to represent the homeowners.  

B. The State and the HOA Could Settle Their Disputes
Without Participation or Approval by the Hankes.

¶16 The Hankes were allowed to intervene as parties to represent 
their separate interests. The Hankes then moved to sever their case before 
the State and the HOA reached a settlement, asserting they “are pursuing 
an entirely different remedy than the HOA.” The superior court granted the 
Hankes’ motion to sever. Additionally, the court made clear the HOA was 
not representing the Hankes, the Hankes were not bound by any settlement 
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or resolution of the dispute between the State and the HOA and, similarly, 
could not object to any such settlement or resolution. The Hankes, however, 
seek to challenge the settlement between the HOA and the State.  

¶17 The Hankes were not bound by, or parties to, the settlement 
agreement between the State and the HOA. Accordingly, the Hankes have 
not shown how they have standing to object to or appeal from that 
settlement agreement. Dowling v. Stapley, 221 Ariz. 251, 273-74 ¶¶ 72-76 
(App. 2009). The superior court made clear the Hankes were representing 
themselves in their claim for damages from the State. Because they were not 
parties to the settlement agreement, the court could not “force” a settlement 
on the Hankes. For these reasons, the State and the HOA could settle their 
disputes without participation by the Hankes.  

III. Summary Judgment was Proper Because the Hankes Did Not
Show a Genuine Dispute of Material Fact.

¶18 The Hankes argue summary judgment was improper because 
the superior court erred in limiting their recovery to severance damages, 
not using 2005 for the “before” date for severance damages, and not 
allowing them to recover substitute facilities and punitive damages.  

¶19 “The court shall grant summary judgment if the moving party 
shows that there is no genuine dispute as to any material fact and the 
moving party is entitled to judgment as a matter of law.” Ariz. R. Civ. P. 
56(a). When the movant shows that no genuine issue of material fact exists, 
the opposing party has the burden to produce sufficient competent 
evidence to show such an issue exists. E.g., Kelly v. NationsBanc Mortg. Corp., 
199 Ariz. 284, 287 ¶ 14 (App. 2000). “If the opposing party does not so 
respond, summary judgment, if appropriate, shall be entered against that 
party.” Ariz. R. Civ. P. 56(e). This court reviews de novo a grant of summary 
judgment. Andrews v. Blake, 205 Ariz. 236, 240 ¶ 12 (2003).  

¶20 Here, the State condemned a common area of land owned by 
the HOA. The Hankes, however, had a claim for severance damages for any 
diminution of value of their unit. See State ex rel. Ordway v. Buchanan. 154 
Ariz. 159, 164 (1987) (“Severance damages are proper when the land 
condemned is part of a larger parcel.”); accord A.R.S. § 12–1122(A). 
Severance damages are measured by “comparing the worth of the 
remaining property before and after the taking.” City of Phoenix v. Wilson, 
200 Ariz. 2, 9 ¶ 18 (2001). Applying this law, the superior court properly 
concluded the Hankes both were entitled to severance damages and had 
the burden to prove their severance damages. Buchanan, 154 Ariz. at 164.  
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¶21 Although typically the date of the summons is used to 
determine severance damages, at times, the date may be the order of 
immediate possession, particularly when the value of the property has 
increased. See City of Scottsdale v. CGP-Aberdeen, L.L.C., 217 Ariz. 626, 634 ¶ 
36 (App. 2008). Here, the order for immediate possession was issued in July 
2018. The State’s expert used July 2018 to determine the “before” and 
“after” market value to calculate severance damages to the Hanke’s unit. 
Looking at the difference between those values, the State’s expert opined 
that the Hankes incurred $5,000 in severance damages. The State relied on 
this value in seeking summary judgment. In opposing the State’s motion, 
the Hankes did not dispute, as a factual matter, the $5,000 in damages. 
Instead, the Hankes claimed far higher damages based on different legal 
concepts.  

¶22 First, the Hankes used November 2005 as the “before” date, 
claiming ADOT first informally announced the freeway project then. 
Although conceding the State did “nothing” on the project for at least a 
decade after November 2005, the Hankes claim their unit decreased in value 
“well over $100k” during that decade. But planning is not a taking for 
purposes of determining severance damages. City of Scottsdale, 217 Ariz. at 
634 ¶ 34; see also Weintraub v. Flood Control Dist. of Maricopa Cnty., 104 Ariz. 
566, 571 (1969) (“[N]otice of preliminary proceedings of proposed actions 
which may result in taking land for public use is not a damaging of a 
property which would entitle the owner to compensation therefor.”); State 
ex rel. Herman v. Larriva’s Ace Elec. Co., 11 Ariz. App. 452, 454 (1970) (“The 
fact that a resolution has been passed does not necessarily mean that the 
property will ever be condemned.”). Accordingly, the Hankes have not 
shown the court erred in using the July 2018 order of immediate possession 
as the proper date for severance damages.  

¶23 Second, the Hankes used “the current date” as the “after” date 
when they calculated damages in 2020, adding “Proximity Damages are 
likely to continue to accrue.” But the “before” and “after” dates used to 
determine severance damages refer to the value of Hankes’ unit before and 
after the July 2018 immediate possession order, seeking to place them in the 
position they “would have occupied had no taking occurred.” See State ex 
rel. Miller v. Filler, 168 Ariz. 147, 149, 150 (1991). As a result, the Hankes 
failed to disclose or show the court facts to dispute the severance damages 
calculation, looking at the “before” and “after” condition when the State 
took possession of the property in July 2018. Thus, the Hankes failed to 
show a genuine dispute as to any material fact as to severance damages.  
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¶24 The Hankes argue they should have been able to recover 
“general, special, indirect, consequential, incidental, and hedonic damages” 
as well as punitive and substitute facilities damages, as they argued in 
opposing the State’s motion for summary judgment. The superior court 
properly concluded the Hankes cannot recover punitive damages from the 
State. See A.R.S. §§ 12-820.04 (establishing immunity for public entity and 
public employee acting with the scope of employment) & 28-7092(A) 
(authorizing ADOT to use condemnation to acquire real property 
“necessary for transportation purposes”). Other than severance damages, 
the Hankes have not shown a legal right to these other types of damages 
claimed, and the superior court properly concluded the Hankes failed to do 
so. See Maricopa Cnty. v. Shell Oil Co., 84 Ariz. 325, 327 (1958) (explaining the 
property owner bears the burden to establish recoverable damages).  

¶25 Finally, the Hankes have shown no entitlement to 
compensation for the State to pay them the costs of buying a different unit 
or house, what they call replacement cost or substitute facilities damages. 
They cite no authority on appeal supporting such a claim and no Arizona 
opinion has recognized the concept as a requirement for eminent domain. 
To the extent the Hankes rely on dicta in Brown v. United States, 263 U.S. 78 
(1923), the United States Supreme Court later made clear that the concept is 
not constitutionally required. See United States v. 50 Acres of Land, 469 U.S. 
24, 33 (1984); see also id. at 35 (noting the concept “diverges from the 
principle that just compensation must be measured by an objective 
standard that disregards subjective values which are only of significance to 
an individual owner.”). Nor have the Hankes shown that Arizona law fails 
to provide constitutionally required just compensation here. See Catalina 
Foothills Unified Sch. Dist., 238 Ariz. at 516 ¶ 21. For these reasons, the 
Hankes have shown no error in the superior court granting the State’s 
motion for summary judgment and awarding them $5,000 in severance 
damages.  

IV. The Hanke’s Failure to Serve the HOA as Required by This Court’s
Orders and Rules Entitles the HOA to Sanctions.

¶26 The Hankes served their notice of appeal on both the State 
and the HOA, and the Hankes’ briefs on appeal criticize actions by both the 
State and the HOA. The Hankes, however, failed to serve the HOA with 
their opening brief on appeal when they filed it. But see ARCAP 4(f) 
(requiring such service). This court then ordered the Hankes to serve the 
HOA by September 6, 2022, and to file a certificate of service. See ARCAP 
4(f) & (g). That order added the court “will consider imposing sanctions if 
appellants fail to serve Foothills [with] any additional documents filed in 
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this appeal.” The Hankes failed to serve their opening brief on the HOA by 
September 6, 2022. The HOA now seeks attorneys’ fees as a sanction, citing 
A.R.S. § 12-349. 

¶27 Reasonable attorneys’ fees and expenses may be assessed 
against a party who unreasonably expands or delays the proceeding. A.R.S. 
§ 12-349(A)(3). The Hankes claim they did not serve their opening brief on
the HOA as ordered by the court because they were “[l]acking support staff
and having suffered several cyberattacks.” However, the Hankes filed
numerous motions between the time the court first ordered them to serve
the HOA with the opening brief and when the Hankes finally did so. This
conduct belies the claim that they were not able to serve the HOA. Because
the Hankes unreasonably expanded and delayed the proceedings, the HOA
is awarded its reasonable attorneys’ fees incurred on appeal that were
caused by that sanctionable conduct.

CONCLUSION 

¶28 The judgment is affirmed. Along with the award of sanctions 
for the HOA under A.R.S. § 12-349, the arguments asserted by the Hankes 
against the HOA arise out of contract. Accordingly, as the successful party 
on appeal, the HOA is awarded its reasonable attorneys’ fees and costs 
incurred on appeal under A.R.S. §§ 12-341 and 341.01, contingent upon its 
compliance with ARCAP 21. 
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MEMORANDUM DECISION 

Judge Jennifer B. Campbell delivered the decision of the Court, in which 
Presiding Judge Cynthia J. Bailey and Judge David D. Weinzweig joined. 

C A M P B E L L, Judge: 

¶1 Lake Pleasant 5000, L.L.C., Harvard Investments, Inc., Rex G. 
Maughan and Ruth G. Maughan as Trustees for the Maughan Revocable 
Trust of 2007, Dated August 24, 2007, Rex G. Maughan, and Ruth G. 
Maughan (collectively, the Landowners) challenge the superior court’s 
rulings in favor of the City of Surprise (Surprise) and Circle City Water 
Company, LLC (Circle City) in this condemnation action. For the following 
reasons, we affirm. 

BACKGROUND 

¶2 The United States Congress enacted the Colorado River Basin 
Project Act (the Act) in 1968, providing for the construction, operation, and 
maintenance of the Central Arizona Project (CAP). 43 U.S.C. § 1521 (“For 
the purposes of furnishing irrigation water and municipal water supplies 
to the water-deficient areas of Arizona . . . the Secretary [of the Interior] 
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shall construct, operate, and maintain the Central Arizona Project[.]”). The 
Act appropriated federal dollars to build CAP infrastructure, 43 U.S.C. 
§ 1528, which the federal government may recover by entering water-
distribution “master contracts” with state political subdivisions. 43 U.S.C.
§ 1524(b)(1); see also Maricopa-Stanfield Irrigation & Drainage Dist. v.
Robertson, 211 Ariz. 485, 488-89, ¶¶ 16-18 (2005). State political subdivisions,
in turn, may then “make CAP water available to ‘users’ within [their]
boundaries through subcontracts.” Maricopa-Stanfield, 211 Ariz. at 488, ¶ 16
(citing 43 U.S.C. § 1524(b)(1)).

¶3 That is what happened here. In 1972, the federal government 
entered a master contract with the Central Arizona Water Conservation 
District (the conservation district) to facilitate the delivery of CAP water. 
A.R.S. §§ 48-3701(12), -3702, and–3703. The conservation district is a multi-
county, special-purpose taxing district. A.R.S. § 48-3702. Under the master 
contract, the federal government “agreed to construct and operate the CAP 
water delivery system in exchange for repayment of the attendant costs,” 
Maricopa-Stanfield, 211 Ariz. at 489, ¶ 17, but the contract (1) requires that 
the United States “be a party to [any] subcontracts,” (2) prohibits the 
assignment or transfer of contract rights without written approval from the 
Secretary of the Interior, and (3) disclaims any guarantee of water 
availability.   

¶4 In 1999, the federal government and the conservation district 
entered a subcontract with Circle City, which entitled Circle City to 
purchase as much as 3,932 acre-feet of CAP water each year, subject to 
availability. Like the master contract, the subcontract precludes Circle City 
from assigning or transferring its water rights under the subcontract 
without written approval from the Secretary of the Interior.   

¶5 The Landowners contacted Circle City in 2004, requesting 
water service for an undeveloped “master planned residential community” 
comprised of thousands of residential units, a hotel, and commercial space 
(the planned community). In March 2005, Circle City and the Landowners 
entered a water facilities agreement, which required:  
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• Circle City to apply with the Arizona Corporation Commission for
an extension of its Certificate of Convenience and Necessity (CC&N)
service area to include the planned community.1

• the Landowners to reimburse Circle City for any accounting,
engineering, or legal expenses related to the expansion of the CC&N
area;

• the Landowners to construct “both on-site distribution and off-site
water infrastructure utility facilities necessary for Circle City to serve
the [planned community]”; and

• Circle City “to provide potable domestic water service” to the
planned community.

¶6 The facilities agreement did not specify the source of the 
potable water to be supplied, but a Water Master Plan, attached as an 
exhibit to the facilities agreement, added that the water supply “is 
anticipated to come from a combination of groundwater wells and (CAP) 
surface water supply.”  

¶7 As required under the facilities agreement, Circle City 
successfully petitioned to extend its CC&N area to include the planned 
community, and the Landowners reimbursed Circle City for its legal and 
engineering expenses ($67,782.61). From there, the Landowners did 
nothing. They took no action to either construct the requisite water 
infrastructure or develop the planned community. And in 2013, the 
Landowners notified Circle City that the planned community was 
“currently non-viable.”   

¶8 A few years later, Surprise entered a settlement agreement 
with Circle City for Surprise to condemn all of Circle City’s assets, including 
the subcontract and the CC&N. While negotiating that settlement, Circle 
City reached out to the Landowners and offered to return the 
reimbursement monies for legal and engineering expenses that the 

1 Ariz. Admin. Code R14-2-602(B)(2) (“Any utility that desires to 
extend its CC&N service area shall file with the Commission an application 
for a CC&N extension.”). “Once granted, [a] certificate [of convenience and 
necessity] confers upon its holder an exclusive right to provide the relevant 
service for as long as the grantee can provide adequate service at a 
reasonable rate.” James P. Paul Water Co. v. Ariz. Corp. Comm’n, 137 Ariz. 426, 
429 (1983). 
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Landowners had previously remitted. The Landowners declined, and 
Surprise filed a condemnation complaint against Circle City and the 
Landowners. Surprise sought to acquire Circle City’s real and personal 
property, as well as the CC&N and the subcontract, but disclaimed any 
interest in Circle City’s obligations or liabilities, expressly excluding the 
facilities agreement from the condemnation. Surprise also sought a 
declaration that the facilities agreement granted the Landowners “no water 
or other property rights” in the condemned assets.  

¶9 The Landowners asserted four counterclaims: (1) interference 
with contract (alleging Surprise agreed to pay Circle City “millions of 
dollars for assets that are basically worthless” to acquire Circle City’s CAP 
water rights and thwart Circle City’s fulfillment of its obligations to the 
Landowners under the facilities agreement); (2) inverse condemnation 
(alleging Surprise inversely condemned the Landowners’ “valuable 
property right” by condemning Circle City’s CAP water rights); (3) 
unconstitutional impairment of contract (alleging Surprise’s taking of 
Circle City’s assets, except for the facilities agreement, “unconstitutionally 
impairs” the Landowners’ contract with Circle City); and (4) violation of 42 
U.S.C. § 1983 (alleging Surprise’s condemnation of Circle City’s assets, 
except for the facilities agreement, violates the Landowners’ substantive 
due process rights).  

¶10 Circle City, in turn, crossclaimed for a declaratory judgment 
against the Landowners that Circle City’s performance under the facilities 
agreement “w[ould] be rendered impossible” by Surprise’s condemnation 
action, excusing its nonperformance on that basis. Circle City also 
requested an award of attorneys’ fees. To that, the Landowners added a 
breach of contract crossclaim against Circle City.   

¶11 In separate motions, Surprise and Circle City moved to 
dismiss the Landowners’ crossclaims, arguing the Landowners had no 
compensable property rights under the subcontract. Circle City also 
reasserted that its nonperformance under the facilities agreement “would 
be excused under the doctrine of impossibility.” Citing the same reasons, 
Surprise and Circle City also separately moved for judgment on the 
pleadings.   

¶12 After briefing and oral argument, the superior court granted 
judgment on the pleadings in favor of Surprise and dismissed the 
Landowners’ counterclaims against it. The court held that the Landowners 
had “no property right to the assets being condemned,” including “any 
CAP water,” reasoning that the facilities agreement neither conveyed “any 
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of Circle City’s rights to water” to the Landowners nor required Circle City 
to provide the planned development with water from a specific source. The 
court also noted that the federal government’s approval would have been 
required if the facilities agreement had guaranteed CAP water. Because the 
Landowners had no property interest in the condemned assets, the superior 
court also found they lacked “standing to challenge the determination of 
public use and necessity required for the condemnation.”   

¶13 Concerning the Landowners’ claims against Circle City, the 
court found that Circle City’s performance under the facilities agreement 
was “impracticable” and “excused” once Surprise condemned Circle City’s 
assets. But the superior court denied Circle City’s motions for dismissal and 
judgment on the pleadings, reasoning that the Landowners “may be 
entitled to restitution for amounts expended in part performance of the 
[facilities] agreement.”   

¶14 Following those rulings, Circle City moved for summary 
judgment on restitution, acknowledging that it “should repay” the 
Landowners the monies for costs incurred ($67,782.61) to expand its CC&N 
service area. But Circle City denied the Landowners’ claim for $15 million 
in restitution—the negotiated amount due Circle City under the 
condemnation settlement agreement. In response to Circle City’s motion for 
summary judgment, the Landowners requested “time and opportunity to 
conduct discovery” to determine “the appropriate measure of restitution” 
under Arizona Rule of Civil Procedure (Rule) 56(d). The superior court 
denied the Landowners’ request for Rule 56(d) relief; instead, ordering 
Circle City to “file a new motion for summary judgment on the issue of the 
method and scope of restitution as a matter of law.”   

¶15 Consistent with the superior court’s order, Circle City filed a 
supplemental motion for summary judgment, arguing that the proper 
scope of restitution when a party’s “duty to perform is excused under the 
doctrine of impracticability” is the measure of benefits already “conferred” 
on the nonperforming party “by way of part performance or reliance.” In 
response, the Landowners challenged Circle City’s proposed measure of 
restitution, alleging “that Circle City actively solicited the condemnation to 
avoid its obligations to [the Landowners] under the [facilities agreement],” 
and therefore, under theories of breach of contract and unjust enrichment, 
the Landowners are entitled to the full amount ($15 million) Surprise 
agreed to pay Circle City under the condemnation settlement agreement. 
Agreeing with Circle City that the measure of restitution “does not include 
expectation damages,” the superior court granted Circle City’s summary 
judgment motion concerning the scope of restitution.   
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¶16 Upon the superior court’s adoption of its measure of 
restitution, Circle City moved for summary judgment on the amount of 
restitution, arguing the only benefit conferred by the Landowners in part 
performance or reliance on the facilities agreement was the $67,782.61 the 
Landowners paid Circle City to reimburse the engineering and legal costs 
it expended to secure the expanded CC&N area. The Landowners cross-
moved for summary judgment on the amount of restitution, relying on an 
expert’s valuation to support their contention that the expansion of the 
CC&N area to include the planned community represented a $15 million 
benefit conferred by the facilities agreement to Circle City.   

¶17 After full briefing and oral argument, the superior court 
granted Circle City’s motion for summary judgment and denied the 
Landowners’ cross-motion for summary judgment. The superior court 
found that the Landowners “present[ed] no evidence that [they] undertook 
any action to expand the CC&N area.” In fact, to the contrary, the superior 
court found that Circle City took all action related to the expansion of its 
CC&N area. Noting the Landowners’ failure to construct water 
infrastructure or otherwise develop the planned community, the superior 
court found “that whatever benefit [] flowed from an expanded CC&N 
resulted from Circle City’s actions and the [Arizona Corporation 
Commission’s] approval, not [the Landowners’] actions.” Accordingly, the 
superior court concluded that the CC&N expansion “[wa]s not a benefit 
conferred by [the Landowners] on Circle City.”   

¶18 Having prevailed on summary judgment, Circle City 
requested an award of its attorneys’ fees ($519,002.50) and costs under 
A.R.S. §§ 12-341, -341.01, and -329. The superior court awarded Circle City 
$150,000 in attorneys’ fees under both A.R.S. §§ 12-341.01 and -349, plus 
costs, finding the Landowners’ claims arose out of contract—the facilities 
agreement—and the Landowners made several “claims for restitution that 
were inconsistent with . . . prior rulings.” Upon entry of final judgment, the 
Landowners timely appealed.   

DISCUSSION 

I. Judgment on the Pleadings in Favor of Surprise and Dismissal
of the Landowners’ Counterclaims Against Surprise

¶19 The Landowners first challenge the superior court’s entry of 
judgment on the pleadings in favor of Surprise and its dismissal of their 
counterclaims against Surprise. They contend that Surprise’s condemnation 
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of Circle City’s assets stripped the planned community of all value—
effectuating a taking of their property.  

¶20 “A motion for judgment on the pleadings pursuant to 
[Arizona Rule of Civil Procedure 12(c)] tests the sufficiency of the 
complaint, and judgment should be entered for the defendant if the 
complaint fails to state a claim for relief.” Giles v. Hill Lewis Marce, 195 Ariz. 
358, 359, ¶ 2 (App. 1999). We review the granting of a motion for judgment 
on the pleadings de novo.  Id. 

¶21 We likewise review de novo whether issues of fact or law 
preclude the dismissal of a counterclaim. Save Our Valley Ass’n v. Ariz. Corp. 
Comm’n, 216 Ariz. 216, 218-19, ¶ 6 (App. 2007); Coleman v. City of Mesa, 230 
Ariz. 352, 355, ¶ 7 (2012). A counterclaim is subject to dismissal if the 
claimant “[would not be] entitled to relief under any interpretation of the 
facts susceptible to proof.” Vortex Corp. v. Denkewicz, 235 Ariz. 551, 556, 
 ¶ 17 (App. 2014) (quoting Coleman, 230 Ariz. at 355-56, ¶¶ 7-8 (internal 
citation omitted)). 

¶22 In reviewing a judgment on the pleadings or the dismissal of 
a counterclaim, we assume the truth of all well-pled, material allegations in 
the complaint, but “do not accept as true allegations consisting of 
conclusions of law, inferences or deductions that are not necessarily 
implied by well-pleaded facts, unreasonable inferences or unsupported 
conclusions from such facts, or legal conclusions alleged as facts.” Jeter v. 
Mayo Clinic Ariz., 211 Ariz. 386, 389, ¶ 4 (App. 2005).  

¶23 Both the state and federal constitutions prohibit the 
government from taking private property without just compensation. State 
ex rel. Miller v. Gannett Outdoor Co. of Ariz. Inc., 164 Ariz. 578, 579 (App. 1990) 
(citing U.S. Const. amend. V; Ariz. Const. art. 2, § 17). But the government 
cannot effect a taking of a property interest from a party that “had no 
property right to begin with.” State v. Mabery Ranch, Co., 216 Ariz. 233, 243, 
¶ 39 (App. 2007).  In other words, “the state is obligated to pay 
compensation for the taking of legally cognizable property interests” only, 
and “[a]ny other interests affected are non-compensable under the United 
States Constitution and Arizona law.” Gannett Outdoor Co. of Ariz. Inc., 164 
Ariz. at 584. Accordingly, to prevail on a claim that the government 
unlawfully appropriated private property for public use without just 
compensation, a claimant must demonstrate a “diminution in (or 
elimination of) value” in “a protected property interest.” Mutschler v. City of 
Phoenix, 212 Ariz. 160, 165, ¶ 16 (App. 2006) (emphasis added). 
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¶24 Under this framework, we must determine, as a threshold 
matter, whether a claimant has identified “a cognizable property interest” 
before considering whether the government action amounted to a taking. 
Air Pegasus of D.C., Inc. v. United States, 424 F.3d 1206, 1212-13 (Fed. Cir. 
2005). To be clear, if a claimant fails to establish a legally recognized 
property interest, we need not examine the nature of the government’s 
action. Mutschler, 212 Ariz. at 165. 

¶25 Here, under the facilities agreement, the Landowners 
possessed the right to have Circle City provide water service to the 
undeveloped planned community from a combination of groundwater and 
surface water. That is not a protected property interest. 

¶26 First, the facilities agreement did not convey vested water 
rights for either CAP water or groundwater. The agreement could not 
convey a right to CAP water without written approval of the Secretary of 
the Interior. See City of Phoenix v. South Bank Corp., 133 Ariz. 90, 94 (App. 
1982); Maricopa-Stanfield, 211 Ariz. at 488, ¶ 16 (“The terms and conditions 
of the [CAP] subcontracts were to be subject to the Secretary’s approval 
. . . .”). And the agreement could not convey a right to groundwater because 
any such right would be prospective. See Town of Chino Valley v. City of 
Prescott, 131 Ariz. 78, 82 (1981) (“[T]here is no right of ownership of 
groundwater in Arizona prior to its capture and withdrawal from the 
common supply . . . .”); see also Davis v. Agua Sierra Res., L.L.C., 220 Ariz. 
108, 112 (2009) (describing a landowner’s right to potential future 
groundwater as “an unvested expectancy”).  

¶27 Second, the facilities agreement provided the Landowners 
with the right to a service—Circle City’s future delivery of potable water to 
the planned community—not a property right in Circle City’s assets, and 
contract expectancies are not compensable property interests.2 See Gannett 
Outdoor Co. of Ariz. Inc., 164 Ariz. at 580 (noting expectant interests, those 
that depend upon the occurrence of a future event, are not compensable); 

2 Notably, the Landowners have not constructed any of the 
infrastructure necessary to enable water delivery service to the planned 
community. Cf. Gannett Outdoor Co. of Ariz. Inc., 164 Ariz. at 579-84 
(recognizing “that a lease term containing an unconditional right to renew 
in favor of the lessee may constitute a legally compensable interest” when 
evidence demonstrates the lessee would likely exercise that right, but 
concluding a lessee’s “mere expectancy of continued lease renewals” based 
on previous conduct was insufficient to require compensation). 
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Steinfeld v. Nielsen, 15 Ariz. 424, 465 (1913) (explaining contract rights “are 
expectant[] when they depend upon the continued existence of the present 
condition of things until the happening of some future event”).  

¶28 Analogizing their contractual relationship with Circle City to 
the contractual relationships at issue in International Paper Co. v. United 
States, 282 U.S. 399 (1931), and City of Phoenix v. South Bank Corp., 133 Ariz. 
90 (App. 1982), the Landowners nonetheless assert that their rights to 
potable water service under the facilities agreement “are compensable 
property interests.” But the Landowners’ reliance on these cases is 
misplaced.  

¶29 In International Paper, the claimant paper company petitioned 
for compensation after the federal government requisitioned all waters 
diverted through a river’s power canal—waters that the paper company 
“was entitled, by conveyance and lease [with the power company], to 
draw” on for a specified supply—a property right under the governing 
state (New York) law. 282 U.S. at 405. Rejecting the government’s 
“quibbling distinctions,” the United States Supreme Court found that the 
government “took the property that [International Paper] owned as fully as” 
the power company. Id. at 407-08 (emphasis added). 

¶30 In South Bank, a city condemned certain private property for 
a landfill site. 133 Ariz. at 91. “Just prior” to the condemnation, the 
landowner “entered into a ‘material sales contract’” granting a mining 
company “the right to purchase sand and gravel” from a “massive . . . 
deposit” on the property. Id. Noting the contract authorized the mining 
company to physically enter the landowner’s property and use its 
machinery and equipment to remove “portions of the real estate,” this court 
characterized the agreement as “a classic profit a prendre arrangement.” Id. 
at 93. Because “profits a prendre are interests in real property,” this court held 
that the mining company had “a legally cognizable interest in the property 
for which compensation was payable upon taking.” Id. (emphasis added). 

¶31 Both cases are readily distinguishable from the circumstances 
here. Unlike the lease in International Paper, which gave the paper company 
the legal right to draw a specified volume of the power company’s canal 
water, and the profit a prendre agreement in South Bank, which gave the 
mining company the right to remove certain deposits of sand and gravel 
from the landowner’s real property, the facilities agreement gives the 
Landowners no tangible property rights to Circle City’s condemned assets. 
In fact, rather than authorizing the Landowners to directly make use of 
Circle City’s property (draw from its water assets), the facilities agreement 
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merely obligates Circle City to provide the Landowners with a service—the 
delivery of potable water.   

¶32 Like the superior court, we are persuaded by Maricopa-
Stanfield Irrigation & Drainage District v. Robertson, 211 Ariz. 485 (2005). In 
Maricopa-Stanfield, the United States and the conservation district entered 
into subcontracts with two irrigation districts. Id. at 489, ¶¶ 18-19. “[T]he 
subcontracts contemplated that CAP water would be delivered by the 
districts to agricultural landowners for irrigation,” and each irrigation 
district entered into separate water service agreements with its respective 
landowners. Id. at ¶ 19. “[T]he water service agreements did not guarantee 
the landowners access to CAP water; they instead allowed the [irrigation] 
districts to deliver irrigation water without specifying its source.” Id. at ¶ 
20. But the parties “expected that the [irrigation] districts would deliver,
and the landowners would pay for, CAP water under the water service
agreements.” Id. “After the CAP [infrastructure] was completed, the
[irrigation] districts were unable to meet their financial obligations” to
repay the costs of constructing the irrigation distribution systems under the
subcontracts. Id. at ¶¶ 18, 21. “Facing financial collapse,” the irrigation
districts and the conservation district negotiated a comprehensive water
settlement. Id. at ¶¶ 21-23. Although most landowners in each district
approved the settlement agreement, the dissenting landowners pursued
litigation, “alleging that they had vested rights to CAP water that could not
be abrogated without their consent.” Id. at 487, 489, ¶¶ 5, 23. Because only
a contract with the Secretary of the Interior can “establish a right” to CAP
water, the supreme court found that the landowners’ water service
agreements with the irrigation districts did not “create a vested right to
CAP water.” Id. at  490-91, ¶¶ 27, 32. In concluding that entry of judgment
in favor of the irrigation districts was warranted, the supreme court
emphasized that the water service agreements obligated the irrigation
districts to deliver water only. Id. at 494, ¶ 54.

¶33 Applying Maricopa-Stanfield here, the Landowners have no 
legally cognizable property right to CAP water, the subcontract, or any 
other Circle City asset. Like the water service agreements at issue in 
Maricopa-Stanfield, the facilities agreement here failed to specify the source 
of the potable water to be delivered, and it did not convey any right to CAP 
water (nor could it without written approval of the Secretary of the 
Interior), any other water source, or any other Circle City asset to the 
Landowners. 

¶34 In sum, because the Landowners have no cognizable property 
interest in Circle City’s CAP water rights or any other condemned asset, 
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Surprise’s condemnation of those assets did not effect a compensable taking 
of the Landowners’ property under the Arizona and United States 
Constitutions. Therefore, we affirm the superior court’s judgment on the 
pleadings in favor of Surprise and its dismissal of the Landowners’ 
counterclaims against Surprise.3 

II. Summary Judgment on Restitution and Award of Attorneys’
Fees

¶35 The Landowners next challenge the superior court’s 
summary judgment rulings on restitution in favor of Circle City. In 
reviewing a grant of summary judgment, we view the facts and the 
reasonable inferences drawn from those facts in the light most favorable to 
the non-moving party and affirm “if the evidence produced in support of 
the defense or claim has so little probative value that no reasonable person 
could find for its proponent.” State Comp. Fund v. Yellow Cab Co. of Phoenix, 
197 Ariz. 120, 122, ¶ 5 (App. 1999). We review de novo the superior court’s 
application of the law. Id.; see also Ariz. R. Civ. P. 56(a) (“The court shall 
grant summary judgment if the moving party shows that there is no 
genuine dispute as to any material fact and the moving party is entitled to 
judgment as a matter of law.”). We also review de novo contract 
interpretation. Dreamland Villa Cmty. Club, Inc. v. Raimey, 224 Ariz. 42, 46, 
¶ 17 (App. 2010).  

¶36 The Landowners contend the superior court improperly 
limited their restitution relief to the monies they expended under the 
facilities agreement, “denying [them] the right to collect the present value 

3 The Landowners also argue that the superior court improperly 
found they lacked standing to challenge the public use and necessity of the 
condemnation action. By statute, any person “having or claiming an interest 
in any of the property described in the [condemnation] complaint, or in the 
damages for the taking thereof, . . . may appear, plead and defend in respect 
to his property or interest, or that claimed by him.” A.R.S. § 12-1120. In this 
case, the Landowners had the opportunity to appear in the condemnation 
action and assert their claim of a property interest. But once the superior 
court determined that they had no property interest in the condemned 
assets, the Landowners had no standing to challenge the public use and 
necessity of the condemnation action. For the same reason, to the extent the 
Landowners challenge the legality of Surprise’s taking of the condemned 
assets absent evidence of written authorization from the federal 
government and conservation district, they similarly lack standing. 
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of [Circle City’s] enlarged CC&N.” According to the Landowners, the 
facilities agreement conferred a substantial benefit on Circle City by 
providing the predicate for its expanded CC&N service area.4 

¶37 A party seeking restitution for damages under a contract 
discharged for impracticability is entitled to compensation for the benefit 
that his contractual performance or reliance has conferred on the other 
party.  See Restatement (Second) of Contracts § 377 (1981) (“A party whose 
duty of performance does not arise or is discharged as a result of 
impracticability of performance . . . is entitled to restitution for any benefit 
that he has conferred on the other party by way of part performance or reliance.”) 
(emphasis added). Thus, properly framed, the question here is what benefit, 
if any, the Landowners conferred upon Circle City through their part 
performance or reliance on the facilities agreement, not, as the Landowners 
argue, whether Circle City derived any benefit from the facilities 
agreement.  

¶38 Examining the parties’ respective performances, Circle City 
applied for and received an expanded CC&N service area and the 
Landowners reimbursed Circle City for the expenses associated with that 
application. But the Landowners never constructed the necessary 
infrastructure for water delivery service, effectively preventing Circle City 
from fulfilling its obligation to deliver potable water to the planned 
community. In fact, it is undisputed that the Landowners never developed 
the planned community to any degree.   

¶39 On this uncontroverted record, any benefit accorded to Circle 
City from its expanded CC&N service area was the result of its performance 
under the facilities agreement, not the Landowners’ performance. Indeed, 
consistent with the superior court’s findings, the record neither reflects that 
the Landowners “undertook any action to expand the CC&N area” nor that 
they otherwise conferred any benefit to Circle City. Because the 
Landowners are not entitled to compensation, as a matter of law, for any 
benefit conferred to Circle City by the expanded CC&N service area, we 

4 The Landowners also assert that Circle City “is a conscious 
wrongdoer,” having “actively solicit[ed] the condemnation” to avoid its 
water service obligations under the facilities agreement. Citing principles 
of unjust enrichment, the Landowners argue that Circle City should be 
divested of any “benefits” it received under the facilities agreement. But as 
Circle City points out, the Landowners only pled a crossclaim for breach of 
contract, so disgorgement based on an allegation of unjust enrichment “is 
not an available remedy here.”   
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need not determine the CC&N’s increased value, if any.5 See A.R.S. § 40-287 
(“Any portion of the certificated area of a private water company which 
does not contain an operating distribution system . . . is presumed to have 
de minimis value for the purposes of condemnation.”). 

¶40 In sum, given the Landowners’ minimal performance under 
the facilities agreement, the superior court properly limited restitution to 
the amount they reimbursed Circle City for engineering and legal expenses 
associated with the expanded CC&N. Therefore, the superior court did not 
err by entering summary judgment on restitution in favor of Circle City and 
denying the Landowners’ cross-motion for summary judgment.6 

¶41 Finally, the Landowners challenge the superior court’s award 
of attorneys’ fees to Circle City under A.R.S. § 12-349, arguing they 
disagreed that the evidence was not substantially justifiable. But the 
Landowners neither challenge the amount nor the other statutory basis for 
the fee award. Because the Landowners do not contest the superior court’s 
award of attorneys’ fees under A.R.S. § 12-341.01—arising out of a 
contract—we uphold the attorneys’ fees award on that basis. Cf. White 
Mountain Health Ctr., Inc. v. Maricopa Cnty., 241 Ariz. 230, 252, ¶ 80 (App. 
2016) (uphold fee award on statutory bases not challenged). 

5 Having found, as a matter of law, that the Landowners did not 
confer upon Circle City the benefit of an expanded CC&N service area, we 
need not address the Landowners’ contention that the superior court 
improperly excluded their expert’s valuation opinion.   
6 Although the Landowners contend that they have “rel[ied] on the 
[facilities agreement] for more than fifteen years,” the record reflects no 
evidence of their reliance apart from their reimbursement of engineering 
and legal fees incurred by Circle City to expand its CC&N service area. 
More importantly, the Landowners fail to identify any benefit their 
purported reliance conferred on Circle City sufficient to justify restitution 
on that basis.  
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CONCLUSION 

¶42 For the foregoing reasons, we affirm. Both the Landowners 
and Circle City request an award of their attorneys’ fees on appeal. This 
dispute arises out of the facilities agreement and Circle City is the successful 
party on appeal. See A.R.S. § 12-341.01. Accordingly, Circle City may 
recover its reasonable attorneys’ fees and taxable costs incurred in this 
appeal upon compliance with ARCAP 21.7 

7 We deny the Landowners’ request to impose sanctions on Surprise. 
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For the reasons stated on the record, 

IT IS ORDERED taking the motions under advisement. 

Discussion is held regarding the scheduling order. 

11:59 a.m. Matter concludes. 

LATER: 

Foothills Reserve Traffic Flow 

The State of Arizona has filed a Motion for Pretrial Order Re: Changes in Traffic Flow. 
The Court has considered the Motion and the Response. Related thereto, the Foothills Reserve 
Master Owners Association, Inc. (the “Association”) has moved for summary judgment on the 
issue of severance damages for the taking of the private easement of access to the intersection of 
Chandler Boulevard and Pecos Road. The State has cross moved for summary judgment.  The 
Court has considered those Motions, Responses and Replies. The Court has also considered the 
brief filed by the Intervenor on May 24, 2019. The Court has also considered the arguments of 
counsel and Intervenor.   

The State claims that the homeowners here should not be allowed to claim damages for 
changes in traffic flow resulting from the freeway in question. The homeowners, on the other hand, 
claim they are entitled to “severance damages for the taking of the private easement of access to 
the intersection of Chandler Boulevard and Pecos Road.” Those claimed damages could include 
compensation for changes in “traffic flow.”    

The homeowners all own homes with driveways that are located on internal streets. It is 
undisputed that none of those streets are removed, changed or blocked as a result of the subject 
freeway project. Rather, as part of the freeway project, the intersection of Pecos Road and Chandler 
Boulevard was eliminated and is no longer available as an access route for the Foothills Reserve 
subdivision. 

According to the homeowners, after that interchange was eliminated, the Foothills 
subdivision was landlocked and could not access the general system of streets. As a “mitigation” 
measure, the City constructed a new segment of Chandler Boulevard, which provided access to 
the Foothills subdivision.  
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As a result, homeowners in the Foothills Reserve subdivision going to and from the 
freeway have to use a different route than they used before the taking.  Of course, the subdivision 
can still be accessed; it just may be a bit more inconvenient to do so.  The State contends that any 
“inconvenience” resulting from homeowners having to use a different route to access the 
neighborhood is not compensable. The homeowners disagree.   

The State cites Garretson as controlling. City of Phoenix v. Garretson, 234 Ariz. 332 
(2014). The property in Garretson was immediately west of the Talking Stick Resort Arena. It was 
bounded by three streets, one of which was Jefferson. When the City constructed the light rail 
along the south side of Jefferson, it blocked two existing driveways on Jefferson. Access to the 
subject parcel, meaning ingress and egress to and from the abutting road, was completely 
eliminated with respect to the Jefferson side of the parcel. In  its decision, the Arizona Supreme 
Court   accepted the definition of “right of access”, as being the “common law right of access from 
the landowner’s property to abutting public roads,” as stated in City of Wichita v. McDonald’s 
Corp., 971 P.2d 1189, 1197 (Kan. 1999). Garretson noted that the McDonald’s court distinguished 
the right of access, which may be compensable, from the regulation or reduction of traffic flow, 
which is not compensable, even if it causes a reduction in value of the parcel. 234 Ariz. at 337.    
Garretson held that the City’s action in blocking the driveways and preventing access to and from 
Jefferson was a destruction of Garretson’s preexisting access to Jefferson, which was 
compensable.  

The State argues here that access here has not been destroyed, as it was in Garrestson.  
Rather, there has just been a change in traffic flow. The homeowners’ right to access their 
properties still exists. According to the State, any inconvenience resulting from the freeway, and 
the resultant change in traffic flow, is not compensable, even if it results in some decrease in value. 

The homeowners frame the issue differently. They contend that they are entitled to 
compensation for damages arising from the taking of the private easement of access to the 
intersection of Chandler Boulevard and Pecos Road. The final plat of record included the 
Chandler-Pecos intersection. The homeowners contend that they had private easement rights in 
Chandler Boulevard and Pecos Road. They argue that the taking destroyed those easement rights 
and the attendant right of access, which is compensable, whether or not the homeowners’ 
properties are on streets that abut the street to be closed, relying on Thorpe v. Clanton, 10 Ariz. 
94, 100 (1906).1 While the homeowners acknowledge that the general rule is that one whose 
property does not abut the closed street is ordinarily not entitled to compensation for the closing 
of a street, if he or she still has reasonable access to the general system of streets, Uvodich v. 

1 The homeowners also contend that the subdivision itself abuts the subject intersection, even if individual homes do 
not. This argument is rejected. The subject valuation here involves severance damages to each individual parcel, not 
damages to the “subdivision.”  The individual lots do not abut the subject interchange.   
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Arizona Bd. of Regents, 9 Ariz. App. 400 (1969), they contend that they have, in fact, lost general 
access to the system of streets.  

Thorpe, a case decided when Arizona was still a territory, found that the general rule is that 
the owner of a lot has a right “to have all the streets and alleys, designated upon the map, kept 
open and unobstructed, and to enforce that right…” 10 Ariz. at 101 The property owner “acquires 
an easement in the street or way upon which his lot is situate, and in such other streets or ways as 
are necessary or convenient to enable him to reach a highway.” Id. When this easement right is 
interfered with, the property owner must show special damage. In other words, there must be proof 
that the claimant was injured in a way not suffered by the general public. Id. at 102.  

Another decision, Drane v. Avery, held that plaintiff had standing to sue when a dedicated 
street was obstructed. The plaintiff in Drane suffered special damage because that street was the 
only means of access to his property. Drane v. Avery, 172 Ariz. 100 (1951). 

The homeowners contend that City of Phoenix v. Garretson, 234 Ariz. 332 (2014), 
discussed above, is distinguishable because that case did not involve homes or lots subject to a 
recorded plat. Moreover, according to the homeowners, Garretson still had access to the general 
system of streets, but was still provided compensation.  The homeowners argue that Garretson 
actually stands for the proposition that a preexisting right of access can be a property right, the 
destruction of which gives rise to a right of compensation.  

The homeowners here have clearly not lost permanent access to the general system of 
streets.  South Chandler Boulevard closed permanently south of Cotton Lane in 2017. The City 
opened the Chandler Boulevard extension, referred to in a recent Stipulation as the “connection 
segment,” to provide access to the Foothills Reserve community in July of 2017. Obviously, the 
residents have been accessing their neighborhood over the last two years.  As such, it is evident 
that the homeowners have not lost general access to the system of streets.   

In reality, Garretson, and the various cases discussed in the Garretson decision, are not 
that helpful here.  Garretson addressed a situation where the owner’s access to an “abutting” road 
was completely eliminated or substantially impaired. Indeed, the court held “that a property owner 
is entitled to compensation if the government either completely eliminates or substantially impairs 
the owner’s access to an abutting road and thereby causes the property’s fair market value to 
decrease.”  Id. at para. 28. This rule applies even if there are other reasonable alternative means of 
access.  
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Here, the homeowners did not lose access to an abutting road. Rather, the only possible 
claim is that the homeowners lost access to the Chandler Blvd. and Pecos Road intersection. The 
homeowners’ parcels do not abut that intersection. As such, the situation in Garretson is clearly 
not applicable here.    

The general rule is that “one whose property does not abut on the closed street ordinarily 
has no right to compensation for the closing or vacation of the street if he still has reasonable 
access to the general system of streets.” Uvodich v. Arizona Board of Regents, 9 Ariz. App. 400, 
403 (1969). “A decrease in the value of his property because of diversion of traffic away from it 
affords no basis for compensation.” Id. Put another way, closing one means of access to the general 
system of streets, while still providing access to the street system, is not compensable.  

Of course, the homeowners did not have private easement rights in Chandler Boulevard 
and Pecos Road. Rather, they were dedicated to the public. As such, the homeowners here had 
easement rights no greater than those of the public in general. As such, the issue really comes down 
to whether the homeowners suffered special injuries.   

Even when streets are dedicated by a plat, special injury must be shown to be eligible for 
compensation. Thorpe, supra. Interference with a party’s only access constitutes special injury. 
Drane v. Avery, 72 Ariz. 100 (1951). Property owners may not, however, recover for a deprivation 
of one means of access to the general system of streets, as long as they have not lost total access.  
Uvodich v. Arizona Bd. Of Regents, 9 Ariz. App. 400 (1969). No such total loss of access is 
presented here.  

Even though a property owner may have an easement right in a roadway by virtue of having 
purchased property subject to a recorded plat containing the roadway, the owner is not entitled to 
damages as a result of a closure of the roadway, unless the property abuts directly upon the portion 
of the roadway being vacated. State v. Wineberg, 444 P.2d 787 (Wash. 1968). This was the 
situation in Garretson, where the city eliminated direct driveway access to a roadway abutting the 
subject property.  No such situation is presented here.   

In their Reply brief, the homeowners essentially acknowledge that, in order to be able to 
recover, they will have to show that they lost access to the general system of streets. They contend, 
however, that they did lose such access. The homeowners argue that the subdivision was 
landlocked. The extension of Chandler Blvd., which did provide them access, was allegedly a 
“mitigation” measure. The Intergovernmental Agreement, which was the contractual basis for the 
Chandler Road extension, provided that the extension was a “mitigation measure” which was “for 
the proposed State Route 202…” In other words, according to the homeowners, the extension was 
part of the “project.”  As such, the homeowners contend that they are not prevented from receiving 
damages for the closure of the Chandler Blvd -- Pecos Road intersection. Rather, the fact that the 
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homeowners now have access to the system of streets, so the homeowners contend, goes only to 
the measure or amount of damages.   

The homeowners’ position is wrong.  They act as if they no longer have access to the 
system of streets. That is clearly not the case. While they lost one means of access, they were 
provided another means of access. The authorities cited above clearly stand for the proposition 
that losing one means of access, while being provided another means, is not a special, compensable 
injury.  Referring to the “new” access as a “mitigation” measure done as part of the relevant 
“project” does not change the reality that the homeowners have access after the taking. In fact, 
referring to the “mitigation” measure as part of the “project” makes it clear that the project here 
did not result in loss of general access to the system of streets.  

During argument, counsel championed State ex rel. Morrison v. Thelberg, 87 Ariz. 318, 
325 (1960), which was only discussed in passing in the briefs. Thelberg, however, dealt with the 
elimination of access to an abutting property owner. The Arizona Supreme Court found “that the 
State can neither take nor damage said easement of ingress or egress of an abutting proper owner 
without just compensation.” 87 Ariz. at 324. As such, the Thelberg case is limited to abutting 
property owners and is consistent with Garretson, discussed above.  It is not applicable here.    

The homeowners here have no special injury. The prior interchange did not abut the 
homeowners’ properties. The homeowners still have access to the system of streets. Accordingly, 
the homeowners are not entitled to compensation due to the loss of access to the Chandler 
Boulevard and Pecos Road intersection. The State’s Motion for Summary is granted and the 
homeowners’ Motion for Summary Judgment is denied.     

Foothills – “Severance” Damages 

The Court has considered the State’s Motion Re: Allowable Damages, the Response and 
Reply. The Court has also considered the homeowners’ Cross Motion for Summary Judgment on 
Severance Damages, the Response and Reply and the State’s Cross Motion, Response and Reply. 
The Court has also read the Response filed by the Intervenor on February 17, 2019.  The Court has 
also considered the arguments of counsel and Intervenor.     

The State has condemned a common area fee simple owned by the Foothills Reserve 
Master Owners Association (the “Association”). In addition, individual homeowners, who are 
members of the Association, have asserted claims for compensation for the loss of their interest in 
the common area, including severance damages to their lots.  
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Under the applicable Covenants, Conditions, Restrictions and Easements (“CC&Rs”), the 
homeowners’ interest in the condemned common area was an easement interest. An easement is 
“a right that one person has to use the land of another for a specific purpose.” Ammer v. Arizona 
Water Co., 169 Ariz. 205, 208 (1991). An easement appurtenant involves two interests; the 
dominant tenement, to which the right of use belongs, and the servient tenement, which is subject 
to the use. 169 Ariz. at 209.  

The easement right here is not exclusive to any homeowner.  Obviously, owners do not 
have the right to exclude other owners. The easement rights provided to the homeowners in the 
CC&Rs, however, are private rights of easement. They are not given to the public in general. In 
other words, the easement rights to the use and enjoyment of the common area are owned only by 
the homeowners, as they are appurtenant to the lots.  

The State relies on a cryptic statement in the plat dedication to an easement of “pedestrian 
access,” in support of its contention that the easement rights are “public” in nature.  It is not at all 
clear if that provision was intended to provide pedestrian access to just the homeowners or the 
public. Nonetheless, it is clear to the Court that the homeowners are the only persons granted the 
easement rights in the common area. Therefore, the easement rights are “private” in nature.2    

Severance damages are those “which will accrue to the portion not sought to be condemned 
by reason of its severance from the portion sought to be condemned and the construction of the 
improvement in the manner proposed by plaintiff.” A.R.S §12-1122(A)(2). Severance damages 
are awarded only when the land remaining is part of a “larger parcel.” City of San Diego v. 
Neumann, 863 P. 2d 725, 729 (Cal. 1993).3  

The homeowners contend that the “larger” parcel consists of, not just the fee interests in 
the lots, but also each homeowner’s interests in the common area. Therefore, according to the 
homeowners, the taking of the servient estate entitles the homeowners to compensation. The State, 
on the other hand, contends that there is no “larger parcel” from which the easement rights were 
taken, because the common area was owned by the Association. Indeed, during argument the State 
contended that the damages sought here are not really “severance’ damages at all. Rather, the State 
argued that homeowners should be compensated only for the “lost” easement and restrictive rights. 

The State’s position on this point is a little difficult to figure out and appears to be 
inconsistent. Indeed, the State agreed in its Response and Cross Motion that the measure of 
damages “is the difference in the value of the dominant property before and after the taking.”  As 

2 While the easement rights are “private,” the homeowners do not have the right to exclude others. Homeowners 
certainly cannot exclude other owners. Further, the “pedestrian access” reference in the plat at least arguably prevents 
the homeowners from excluding “pedestrians” from the public in general. 
3 City of San Diego did not address a situation where easement rights were “severed” from the fee.  
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such, the State conceded that the focus of damage analysis is the diminution of value of the 
remaining lots. The State specifically stated that the subject valuation “means valuing the property 
before, with the covenant, and after, without the covenant.” As such, the State admitted that we 
are dealing with damages which accrue to the portion not sought to be condemned, the fee 
ownership in the lots, by reason of their severance from the portion sought to be condemned, the 
easement and restrictive covenant rights in the common area. This is the essence of severance 
damages.   

The parties clearly agreed in their briefs that a before and after analysis of what each 
homeowner “owned,” including fee and easement interests, is appropriate. Indeed, after 
completion of all of the briefing it did not appear as if the parties really disagree that a before and 
after analysis is the appropriate methodology, irrespective of whether that analysis is called 
“severance” damages or some related methodology. As the State stated in its Response and Cross 
Motion, the “disagreement lies in what factors may be considered in the after condition.”  

The homeowners further allege that they have had three property rights taken away. The 
first right is the easement in the common area. There is no question that the homeowners are 
entitled to compensation for the taking of their interest in the common area.  The second right is 
the right to restrict the common areas to open space and landscaping. The parcel maps state that 
the common area will not be improved with dwelling units. No dwelling units, however, are being 
constructed on the common area. As such, this restriction is irrelevant. However, the homeowners 
unquestionably had a general right to restrict the use of the common areas to natural open space.  
As such, the loss of this right, whether referred to as a restrictive covenant or otherwise, is a proper 
consideration in the before and after valuation analysis. Finally, the homeowners contend that they 
enjoy an enforceable restrictive covenant that restricts the subdivision to residential uses. This 
covenant, however, applies to “lots” and the State is not acquiring lots. Therefore, this alleged 
property interest is irrelevant.  

A restrictive covenant imposed by the owner of a tract of land in pursuance of a general 
plan and development of property is a property right that runs with the land. Colonia Verde 
Homeowners’ Ass’n v. Kaufman, 122 Ariz. 574 (App. 1979). Accordingly, the CC&Rs grant 
property interests that run with the land. The homeowners are entitled to be compensated for the 
loss of property rights. As noted above, they have lost their easement interests in the common area. 
That is a compensable loss. They have also lost their right to restrict use of the common area to 
open space and the like.  That is also a proper consideration in the valuation analysis.  

The critical question here is whether the analysis of the “after” condition may properly take 
the proximity of the lots to the freeway project into account. The homeowners have cited various 
cases providing that the owner of the dominant estate is entitled to compensation measured by the 
value of the dominant estate before and after the taking of the easement rights. E.g., Redevelopment 
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Agency v. Tobriner, 200 Ca. Rptr. 364, 367 (Cal. App. 1984). Accordingly, the homeowners 
contend that, under the Arizona Constitution and A.R.S. §12-1122, the homeowners are entitled 
to have their homes valued in a before and after condition, taking into account the proximity of the 
lots to the freeway.     

As noted above, the State does not claim that it should not compensate the homeowners for 
the loss of easement rights in the common area, plus any applicable restrictive covenants that may 
have been taken. The State also does not dispute that the general manner to value the loss here is 
looking at the difference in value of each homeowners’ property, with and without the property 
interests being taken.   

Accordingly, and as referred to above, there does not appear to be a general dispute that 
there should be a before and after methodology used here. The damages consist of the difference 
in value of the subject parcels before and after the taking of the easement and restrictive covenant 
rights. That means the lots are valued before, with the subject easement rights and any restrictive 
covenants, and after, without the easement and restrictive covenant rights.    

That leaves the issue of the “proximity” to the freeway. The Court has carefully considered 
the State’s argument that the “proximity” to the freeway should not be considered. The State argues 
that the freeway project is not related to the taking.  Rather, the freeway arose out of the project 
itself. As such, proximity damages are, according to the State, not part of the before and after 
analysis.  People ex re. Dept. of Pub. Wks. v. Symons, 357 P.2d 451 (Cal. 1960); see also Arkansas 
State Highway Commission v. McNeill, 301 S.W.2d 425, 426-67 (Ark. 1964). 

The Association distinguishes Symons because that case dealt with damages caused by a 
taking of property not owned by the property owner. Here, the easement rights in the common area 
being taken are owned by the homeowners. While Symons is distinguishable based on the facts, 
there is very relevant language from the Symons case.  

The Symons decision noted that “(i)t has long been recognized that there is no right to 
recover for all elements of damage caused by the construction of a public improvement.” Referring 
to Eachus v. Los Angeles etc. Ry. Co., 103 Cal. 614, 617, the Symons court noted that the 
constitution does not “authorize a remedy for every diminution in the value of property that is 
caused by a public improvement. The damage for which compensation is to be made is damage to 
the property itself, and does not include a mere infringement of the owner’s personal pleasure or 
enjoyment. Merely rendering private property less desirable for certain purposes, or even causing 
personal annoyance or discomfort in its use, will not constitute the damage contemplated by the 
constitution; but the property itself must suffer some diminution in substance, or be rendered 
intrinsically less valuable by the reason of the public use. The erection of a county jail or a county 
hospital may impair the comfort or pleasure of the residents in that vicinity, and to that extent 
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render the property less desirable, and even less salable, but this is not any injury to the property 
itself so much as an influence affecting  its use for certain purposes.” 357 P.2d at 455. Citing 
People v. Ricciardi, 23 Ca. 2d 390, 144 P.2d 799, the Symons court continued---“Not every 
depreciation in value of the property not taken can be made the basis of an award of 
damages…damages may not be allowed for diminution of property value resulting from highway 
changes causing diversion of traffic, circuity of travel beyond an intersecting street, or other non-
compensable items.” Id. at 455. However, items that may be compensable are things such as 
impairment of light and air and impairment of view. Id. at 456.   

As such, one could certainly argue, as the State does, that the proximity to the freeway is 
the type of depreciation in value that should not be considered as part of the damage analysis. The 
Court, however, rejects that premise for a few reasons. First, under a severance damage analysis, 
it is proper to consider the improvement building built. A.R.S. §12-1122(A)(2). Accordingly, 
proximity to a freeway is a proper consideration. State ex rel. Miller v. Wells Fargo Bank, 194 
Ariz. 126, 129 (1998).   

Even if this valuation did not involve a “pure” severance analysis, the Court still believes 
that the proximity to the freeway is a relevant consideration. There is no dispute that the loss of 
the right to a common area with open views and vistas is a compensable loss. Therefore, the loss 
of the open views and vistas is an appropriate valuation consideration. It does not appear to the 
Court to be practical to consider the loss of the right to have open views and vistas, yet ignore the 
freeway that ended up being placed on or near the common area.  

Finally, this case does not, in the Court’s judgment, involve an incidental infringement of 
the owner’s pleasure or enjoyment. Rather, the homeowners here bought their lots along with 
valuable easement rights in a common area. As noted above, the easement rights were 
“appurtenant” to the lots. These homeowners had the right to expect that they would be able to 
enjoy the common area, with the concomitant open spaces and vistas. This is not a situation like 
having a hospital built nearby, with some resulting minor impact to value.  Rather, this freeway 
resulted in real and direct damage to the homeowners’ real property rights. As noted in the 
discussion of Eachus and Ricciardi above, impairment of light, air and view are compensable 
losses. The proximity to the freeway, and the loss of open space and views, are, therefore, proper 
considerations. In evaluating the decrease in value of the remaining lots, it is simply unrealistic to 
“ignore” the proximity to the freeway. See Redevelopment Agency v. Tobriner, Supra.   

Accordingly, damages will be computed based on a before and after analysis. The damage 
analysis is to focus on the “lost” easement rights and restrictive covenants. As noted above, the 
easement rights consisted of the right to access and use the common area. The homeowners are 
also entitled to compensation for loss of any right to limit use of the common area to open space.  
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However, the right to restrict the lots to residential uses is irrelevant. Damages due to proximity to 
the freeway may also be considered.          
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From: Jeff Gross
To: Dale Zeitlin
Subject: Honsberger Holdings Rule 408 Communication
Date: Friday, January 5, 2024 12:45:28 PM
Attachments: image001.png

Dale, thank you for your counteroffer. APS is willing to make one more attempt to settle this matter
short of going forward with the litigation. First, let me address some of your comments.

Date of the comps. We disagree with your assertion that the date of the comps is irrelevant because
we don’t have a date of value. Although appraisals may or may not have to be updated if this case
goes to trial, APS is offering fair market value today, so dates of the comps are relevant. And most of
the comps used by ATI were 2022 and 2023 sales, which may still be relevant at the time of trial.

Location. While areas of the west valley may be “red hot” for certain types of properties, such as
industrial, we disagree that this type of retail/office use in Goodyear falls within one of those
categories. In any case, five of the six comparable sales ATI used were on or just off Van Buren within
a short distance from the subject property, and the sixth was still very close, so if this area is red hot
it is reflected in those sales.

Damages. The article I referenced presents empirical evidence that power lines have no impact on
the value of commercial property. The article is relevant because, as you know, an expert witness
may rely on it. I’m sure your appraiser will find severance damages, but you haven’t provided any
evidence for them, and one anecdotal case is not persuasive. Bob Kerrick and I tried a case against
Scottsdale where the city took the position that the value of the residential property being
condemned (a total take) should be reduced due to adjacent 500kV power lines. The jury verdict was
heavily in our favor. We talked to the jury afterwards and they found that the power lines had no
impact on value. Commercial property is not in any better position to claim severance damages. I’d
also add, as you know, that the Court of Appeals in State v. Foothills Reserve Master Owners Assoc.,
Inc. recently interpreted the severance damages statute, ARS 12-1122(A)(2), to apply only when a
“parcel” of land is condemned, not an easement. So severance damages may not be available here
as a matter of law.

Pole/Wires. I don’t understand your argument that the 230kV poles and lines will block visibility.
There already are poles and lines along Van Buren. Honsberger will have a pole at the boundary of
the property, but it will hardly block visibility any more than the pole and lines that already exist:
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As for the size of the easement, it will not have any effect on the use of the property regardless of its
size. There are no severance damages.

To settle this case now, APS will pay Honsberger $171,706. This offer will remain open until January
12, 2024. This is the last offer APS will make without further litigation. If you do not accept this
settlement offer, please file your Answer by January 19, 2024. Jeff.

Jeffrey D. Gross
Berry Riddell LLC
6750 E. Camelback Rd. #100
Scottsdale, AZ 85251
(480) 682-3921
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