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This Court should deny the Motion to Expedite Briefing Schedule in 

Accelerated Appeal (the “Motion”) filed by Plaintiffs/Appellees/Cross-Appellants 

Petersen and Montenegro (collectively, “Plaintiffs”) because expedited briefing is 

not necessary, and hasty briefing will be less helpful to this Court in reaching a 

decision.  The Secretary does not object to this Court giving priority to the Petition 

for Review, as ARCAP 29(f) contemplates, once briefing on the Petition for Review 

is completed.1  However, Plaintiffs have not established the good cause necessary to 

severely truncate the Secretary’s briefing schedule for this matter, and briefing 

should follow the standard deadlines.  See ARCAP 3(a); 1 Ariz. App. Handbook 2.0, 

§ 5.3.B (2020) (“Absent a statutory preference, motions to expedite under ARCAP 

3 are rarely granted.”). 

Brief Responses to the Court’s Questions 

The Court’s January 22, 2026 Order posed two specific questions:  (1) 

whether a cross-petition for review is anticipated, and (2) “when the issues raised in 

                                           
1 The Motion states that the Secretary “does not object to accelerated review by the 
Court,” but that misstates the Secretary’s position.  (Mot. to Expedite Briefing Sch., 
at 2).  The Secretary’s counsel informed Plaintiffs’ counsel that “we do not object to 
the Court giving your petition for review priority as ARCAP 29(f) provides.”  (Decl. 
of K. Hartman-Tellez, Ex. 1.)  Said another way, the Secretary does not object to 
this Court moving its consideration of the Petition to the head of the line, but 
maintains that the Court’s review should be as careful and exacting as always and 
not shortened due to a non-existent need for speedy resolution. 
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the Petition for Review . . . must be resolved by this Court for the 2026 election.”  

(Order, at 1.)  The answer to the first question is no.  The Secretary does not intend 

to file a cross-petition for review.  As such, the only issues are those raised by the 

Petition – (a) the appropriate first date on which county recorders must send notices 

to certain voters on the Active Early Voting List2 (the “AEVL Notice Provision”), 

and (b) whether county boards of supervisors have discretion with respect to their 

duty to canvass elections (the “County Canvass Provision”). 

With respect to the second question, as explained more fully below, for 

Plaintiffs’ challenge to the AEVL Notice Provision, it is already too late for a ruling 

from this Court to impact the 2026 Primary and General Elections.  Consequently, 

no speedy resolution is required.  For Plaintiffs’ challenge to the County Canvass 

Provision, a ruling by August 10, 2026 would permit county boards of supervisors 

to have this Court’s guidance when they canvass the 2026 Primary.  (See Hartman-

Tellez Decl., Ex. 3 (identifying first day that counties may canvass the August 4 

Primary).) 

 

 

                                           
2 Voters who join the Active Early Voting List (formerly known as the Permanent 
Early Voting List) receive an early ballot by mail for every election in which they 
are eligible to vote.  A.R.S. § 16-544(A)-(B). 
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Discussion 

Plaintiffs’ request to sharply limit the Secretary’s time to provide thoughtful 

briefing to this Court (while they took the full amount of time permitted by the rules) 

is based on their purported interest in having this appeal resolved before the 2026 

Primary and General Elections (Mot. at 2).  But Plaintiffs’ desire for a speedy 

resolution does not establish “good cause” to expedite briefing in this case, as 

explained below.  ARCAP 3(a). 

I. Accelerated review is not necessary in advance of the 2026 Primary and 
General Elections. 

 At this stage, Plaintiffs’ position regarding the AEVL Notice 
Provision cannot be implemented without violating statutory 
timelines and confusing voters. 

In their Motion to Accelerate in the court of appeals, Plaintiffs argued that 

their position regarding the AEVL Notice Provision “will become difficult if not 

impossible to implement” as the 2026 election draws closer.  (Petersen v. Fontes, 

No. 1 CA-CV 25-0219, Mot. to Accelerate App., at 5.)  While the Secretary 

disagreed that the standard briefing schedule in the court of appeals needed to be 

changed in early 2025, now that 2026 has arrived, Plaintiffs are correct.  Even if this 

Court were to adopt Plaintiffs’ position regarding the AEVL Notice Provision 

(contrary to the superior court and the court of appeals), as a practical matter, county 
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recorders cannot implement it without missing statutory deadlines and providing 

contradictory and confusing information to voters. 

The statute governing when county recorders must send notices to AEVL 

participants concerning the effect of their failure to vote by early ballot during the 

preceding two election cycles requires such notices to be mailed by January 15 in 

odd-numbered years.  A.R.S. § 16-544(L).  Plaintiffs argue that the statute required 

county recorders to have mailed such notices in January 2025.  The Secretary 

believes that the correct date is January 2027, and neither the superior court nor the 

court of appeals adopted Plaintiffs’ position.  But even if Plaintiffs are correct, 

January 2025 is long past.  And mailing such notices in an election year is contrary 

to what the Legislature required and will needlessly cause voter confusion.3 

The 2026 Primary occurs on August 4, 2026.  A.R.S. § 16-206(A).  Early 

voting for that election begins on July 8, 2026.  A.R.S. § 16-542(C).  Election 

officials must mail AEVL participants a notice (a “90-day notice”) containing 

specific information about their mail ballot by May 6, 2026 for the August 2026 

                                           
3 It merits note that removal from AEVL does not affect a voter’s status as a 
registered voter or their eligibility to vote by mail.  It means only that their county 
recorder will not automatically send them an early ballot twenty-seven days before 
the election. 
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Primary Election.4  A.R.S. § 16-544(D) (AEVL notices to be mailed “[n]ot less than 

ninety days before any polling place election scheduled in March or August”).  

Those 90-day notices inform AEVL participants that they will receive a mailed early 

ballot for the 2026 Primary and General Elections.  (See Hartman-Tellez Decl., Ex. 

2.)   

The AEVL removal notices at issue also involve a separate 90-day period.  In 

particular, voters who receive an AEVL removal notice must be given ninety days 

to inform their county recorder if they wish to remain on AEVL.  A.R.S. § 16-

544(L)(2), (M).  Only after this 90-day period has elapsed, may county recorders 

remove from AEVL voters who have not responded to the removal notice.  Id.   

Even under the schedule that Plaintiffs propose, which asks this Court to 

decide whether to grant the Petition for Review and decide the merits by March 20, 

2026, there is an irreconcilable statutory conflict with the two 90-day periods.  Even 

if this Court were to adopt Plaintiffs’ position about the AEVL Notice Provision on 

March 20, 2026 (contrary to the superior court and court of appeals), and even if 

county recorders acted immediately and mailed removal notices that same day, the 

recipients of those notices would be entitled to ninety days to respond, so they cannot 

                                           
4 Plaintiffs’ Motion cites a date of April 9, 2026 for mailing 90-day notices, quoting 
from the Secretary’s court of appeals briefing.  (Mot. at 6.)  The correct date is May 
6, 2026.  (Hartman-Tellez Decl., Ex. 3.)  The Secretary regrets the earlier error. 
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be removed from AEVL until June 18, 2026.5  Id.  But the 90-day notices informing 

those same AEVL participants that they will receive early ballots by mail for the 

Primary and General Elections will have already been mailed to voters by May 6, 

2026.  A.R.S. § 16-544(D).  Such conflicting information is sure to engender voter 

confusion, something to be avoided whenever possible.  See Purcell v. Gonzalez, 

549 U.S. 1, 4-5 (2006) (“Court orders affecting elections, especially conflicting 

orders, can themselves result in voter confusion and consequent incentive to remain 

away from the polls.”). 

 The County Canvass Provision does not need expedited 
consideration. 

The County Canvass Provision now operative states that  

The Board of Supervisors has a non-discretionary duty to canvass the 
returns as provided by the County Recorder or other officer in charge 
of elections and has no authority to change vote totals, reject the 
election results, or delay certifying the results without express statutory 
authority or a court order.  A.R.S. § 16-407.03; see also Crosby v. Fish, 
563 P.3d 143, 148, ¶ 16 (Ariz. App. 2024). 
 

                                           
5 Counties are unlikely to be able to send the AEVL removal notices immediately 
after a court order.  Sending the notices will require creating the list of recipients, 
procuring paper, envelopes, and printing services, and delivering them to the postal 
service.  Because the statute provides that these tasks are to occur in odd-numbered 
years, it is unlikely that the counties will have budgeted for this extra task during an 
election year, so they may also need to seek supplemental budget authority from 
their boards of supervisors to pay for sending the notices. 
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2025 Arizona Elections Procedures Manual, at 278, available at 

https://apps.azsos.gov/election/files/epm/2025/Election-Procedures-Manual-2025--

FINAL-12-22-25.pdf.  This provision reflects the ministerial nature of a county 

board of supervisors’ canvassing duty, which Arizona law has recognized since the 

very first days of statehood.  See State v. Osborne, 14 Ariz. 185, 194 (1912) 

(explaining that canvassing is a ministerial act).  And courts have recently reinforced 

this view.  See Crosby v. Fish, 259 Ariz. 127, 133, ¶ 18 (App. 2024) (stating that 

canvassing “does not require the Board to make multiple discretionary decisions or 

balance goals.”).  If this Court decides to depart from more than a century’s unbroken 

treatment of canvassing as a non-discretionary act, it need not do so on an expedited 

schedule.   

Arizona law provides that counties must canvass a primary election between 

six and thirteen days after the election.  A.R.S. §§ 16-550(A) (establishing 5-day 

post-election curing period), -642(A)(1)(a) (providing last day for county 

canvasses).  Accordingly, the first day for county canvasses, and the first day county 

boards of supervisors would need to know the amount of discretion they have with 

respect to the canvass, is August 10, 2026. 

In view of the operative deadlines, Plaintiffs have not established good cause 

to accelerate and truncate the briefing in this case. 

https://apps.azsos.gov/election/files/epm/2025/Election-Procedures-Manual-2025--FINAL-12-22-25.pdf
https://apps.azsos.gov/election/files/epm/2025/Election-Procedures-Manual-2025--FINAL-12-22-25.pdf
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II. Plaintiffs have not expeditiously advanced this case. 

Plaintiffs’ asserted need for speed has not consistently driven their conduct 

throughout this case.  In the superior court, after agreeing to consolidate Plaintiffs’ 

Motion for Preliminary Injunction with the merits, the parties argued the case to the 

superior court on May 23, 2024, but Plaintiffs twice requested supplemental briefing 

and the court did not enter judgment until March 4, 2025.  The court of appeals 

agreed to treat this as an accelerated appeal, but did not order expedited briefing.  It 

did, however, invite the parties to file their briefs earlier if they wished.  Plaintiffs 

filed their Combined Answering Brief and Opening Brief on Cross-Appeal only one 

business day early, but otherwise stuck to the standard briefing schedule set forth in 

ARCAP 15.   

In addition, while briefing at the court of appeals was complete as of August 

26, 2025, the Court did not schedule oral argument until November 19, 2025.  While 

Plaintiffs are not wholly responsible for the lower courts’ schedules, their 

commitment to speedy resolution of this case has been inconsistent at best.  

“[L]itigants and lawyers in election cases must be keenly aware of the need to bring 

such cases with all deliberate speed.”  Sotomayor v. Burns, 199 Ariz. 81, 83, ¶ 9 

(2000) (cleaned up).  But throughout this case, Plaintiffs have not consistently acted 

with the urgency that they now claim requires expedited briefing.  Having not 

consistently acted with urgency in the courts below, Plaintiffs’ demand that this 
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Court and the Secretary adhere to an expedited schedule for briefing and 

consideration of their Petition for Review is unwarranted. 

III. The Secretary cannot meet Plaintiffs’ proposed briefing schedule.  

Under the briefing schedule established pursuant to ARCAP 23, the 

Secretary’s response to the Petition for Review is due on February 20, 2026. See 

ARCAP 23(f)(1).  Plaintiffs are asking this Court to cut the Secretary’s time to 

complete that brief in half.  (See Mot. at 8.)  They make this request even though 

Plaintiffs have had since November 24, 2025 (the date of the court of appeals’ initial 

decision) to work on their Petition with respect to the AEVL Notice Provision, and 

the full fifteen days provided by the rules (after the court of appeals’ decision upon 

reconsideration) with respect to the County Canvass Provision.  But the Secretary’s 

counsel’s litigation schedule makes meeting Plaintiffs’ proposed deadline extremely 

difficult.  Moreover, unnecessarily truncating briefing in this matter will be 

detrimental to this Court’s consideration of the issues.   

In particular, the Secretary’s lead counsel in this action has other litigation 

deadlines in matters related to election administration that negate her ability to meet 

Plaintiffs’ extremely expedited briefing schedule.  Those obligations include: 

• Cross-motions for summary judgment in Arizona Citizens Clean 

Elections Commission v. Fontes, No. CV2025-064149 (Maricopa 

County Superior Court).  This matter consolidated three separate 
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lawsuits filed in December 2025 that challenge the Secretary’s 

recognition of the No Labels Party of Arizona’s name change to the 

Arizona Independent Party.  The parties in that case are seeking a court 

ruling before the April 7, 2026 nomination petition filing deadline. As 

such, the expedited summary judgment briefing will involve cross-

motions for summary judgment on the following schedule: 

• All parties’ motions for summary judgment due January 30, 

2026;  

• Responses to each of the three Plaintiffs’ cross-motions for 

summary judgment due by February 13, 2026; and  

• Replies in support of motions for summary judgment due by 

February 20, 2026. 

• Responses to the Complaint and separate Motion to Compel Production 

of Records in United States v. Fontes, No. CV-26-00066-PHX-SMB 

(D. Ariz.), an action demanding that the Secretary provide the United 

States with an unredacted, complete copy of the Arizona voter 

registration database.  The responses to both filings are due February 

26, 2026. 

(Hartman-Tellez Decl. ¶ 4).  The Secretary’s counsel has managed the deadlines in 

this case around counsel’s schedule in this and other matters.  The highly expedited 
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briefing schedule Plaintiffs request here will harm the Secretary and the quality of 

the advocacy provided to this Court.  As Arizona appellate courts have repeatedly 

recognized, the quality of decision-making is harmed when the parties and the Court 

are rushed: 

Last-minute election challenges prejudice not only defendants but the 
entire system. They deprive judges of the ability to fairly and 
reasonably process and consider the issues.  They unreasonably 
telescope the process and rush appellate review, leaving little time for 
reflection and wise decision making. 

Mathieu v. Mahoney, 174 Ariz. 456, 461 (1993).  While such accelerated 

consideration is often unavoidable in election matters, this is not such a case.  

Because Plaintiffs have not established good cause for the extraordinary relief they 

seek, this Court should deny Plaintiffs’ Motion to the extent it seeks expedited 

briefing. 

CONCLUSION 

For the foregoing reasons, this Court should deny Plaintiffs’ request for 

expedited and truncated briefing in this case. 
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RESPECTFULLY SUBMITTED this 26th day of January, 2026. 

Kristin K. Mayes 
Attorney General 
 
 
/s/ Karen J. Hartman-Tellez   
Karen J. Hartman-Tellez 
Kara Karlson 
Senior Litigation Counsel 
Kyle Cummings 
Assistant Attorney General 
Attorneys for Arizona 
Secretary of State Adrian Fontes 
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I, Karen J. Hartman-Tellez, declare: 

1. I am an attorney employed as Senior Litigation Counsel by the Office 

of the Arizona Attorney General.  I have been a member in good standing of the 

State Bar of Arizona since 2001.  I am counsel of record for 

Defendant/Appellant/Cross-Appellee Arizona Secretary of State Adrian Fontes in 

this matter.  I make this Declaration based on my personal knowledge and if called 

upon, could and would testify competently to the matters herein. 

2. Attached hereto as Exhibit 1 is a true and correct copy of a January 21, 

2026 email response that I sent to counsel for Plaintiffs/Appellees/Cross-Appellants 

regarding the Secretary’s position on their proposal for truncating the time for 

briefing and decision of this case. 

2. Attached hereto as Exhibit 2 is a true and correct copy of a sample 90-

day notice published in Maricopa County’s 2024 Election Plan.  A.R.S. § 16-544(D) 

requires county recorders to send these documents to voters on the Active Early 

Voting List ninety days before the August 4, 2026 Primary Election.  These are 

public records of which this Court can take judicial notice.  See Ariz. R. Evid. 201; 

Mathieu v. Mahoney, 174 Ariz. 456, 457 & n.1 (1993). 

3. Attached hereto as Exhibit 3 is a true and correct copy of the 2026 

portion of the 2025-26 Election Calendar, which is included in the 2025 Elections 

Procedures Manual.  See https://apps.azsos.gov/election/files/epm/2025/Election-

https://apps.azsos.gov/election/files/epm/2025/Election-Procedures-Manual-2025--FINAL-12-22-25.pdf
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Procedures-Manual-2025--FINAL-12-22-25.pdf.  The Election Calendar is a public 

record of which this Court can take judicial notice.  See Ariz. R. Evid. 201; Mathieu, 

174 Ariz. at 457 & n.1. 

4. I am lead counsel for the Secretary in this case and also counsel for the 

Secretary in several other matters with expedited or upcoming briefing deadlines.  In 

particular, I will be largely responsible for the following briefing: 

a. Cross-motions for summary judgment in Arizona Citizens Clean 

Elections Commission v. Fontes, No. CV2025-064149 (Maricopa County 

Superior Court).  This matter consolidated three separate lawsuits filed in 

December 2025 that challenge the Secretary’s recognition of the No Labels 

Party of Arizona’s name change to the Arizona Independent Party.  As such, 

the expedited summary judgment briefing will involve cross-motions for 

summary judgment on the following schedule: 

i. All parties’ motions for summary judgment due January 

30, 2026;  

ii. Responses to each of the three Plaintiffs’ cross-motions 

for summary judgment due by February 13, 2026; and  

iii.  Replies in support of motions for summary judgment due 

by February 20, 2026. 

https://apps.azsos.gov/election/files/epm/2025/Election-Procedures-Manual-2025--FINAL-12-22-25.pdf
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b. Responses to the Complaint and separate Motion to Compel 

Production of Records in United States v. Fontes, No. CV-26-00066-PHX-

SMB (D. Ariz.), an action demanding that the Secretary provide the United 

States with an unredacted, complete copy of the Arizona voter registration 

database.  The responses to both filings are due February 26, 2026. 

 

I declare under penalty of perjury under the laws of the State of Arizona that 

the foregoing is true and correct. 

EXECUTED this 26th day of January, 2026. 

 
/s/ Karen J. Hartman-Tellez 
Karen J. Hartman-Tellez 
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Hartman-Tellez, Karen

From: Hartman-Tellez, Karen
Sent: Wednesday, January 21, 2026 12:12 PM
To: 'Olson, Tracy A.'; Karlson, Kara
Cc: Thomas Basile; Kory Langhofer; Kanefield, Joseph; Bahorich, Abigail
Subject: RE: Petersen v. Fontes - Petition for Review

Tracy: 
 
As we did in the Court of Appeals, we do not object to the Court giving your pe on for review priority as ARCAP 29(f) 
provides, but we are unable to agree to the accelerated briefing schedule that you propose below.  You have had since 
November 24 to work on the pe on concerning the AEVL provision and the full 15 days provided by ARCAP 23(b)(2)(B) 
on the county canvass provision.  Given our obliga ons in other cases, we are not in a posi on to agree to shorten our 

me to respond to the pe on, nor are we comfortable agreeing to forego supplemental briefing should the court grant 
your pe on for review. 
 
Regards, 
Karen  
 
Karen J. Hartman-Tellez 
Senior Litigation Counsel / Elections 
  

  

 

Arizona Attorney General Kris Mayes 
15 S. 15th Ave 
Phoenix, AZ 85007 
Mailing Address: 
2005 N. Central Avenue 
Phoenix, AZ 85004 
Desk: 602-542-8326 
Mobile: 602-662-2826 
karen.hartman@azag.gov  
http://www.azag.gov  

  
CONFIDENTIALITY NOTICE:  This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may 
contain confidential and privileged information.  Any unauthorized review, use, disclosure or distribution is prohibited.  If you are not 
the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message. 
 

From: Olson, Tracy A. <tolson@swlaw.com>  
Sent: Tuesday, January 20, 2026 4:48 PM 
To: Hartman-Tellez, Karen <Karen.Hartman@azag.gov>; Karlson, Kara <Kara.Karlson@azag.gov> 
Cc: Thomas Basile <tom@statecraftlaw.com>; Kory Langhofer <kory@statecraftlaw.com>; Kanefield, Joseph 
<jkanefield@swlaw.com>; Bahorich, Abigail <abahorich@swlaw.com> 
Subject: Petersen v. Fontes - Petition for Review 
Importance: High 

 
Karen and Kara, 
 
We hope you had a nice long weekend. On behalf of the Legisla ve Leaders, we plan to file a Pe on for 
Review on the AEVL Implementa on and County Canvass Provisions. We intend to file a mo on to expedite 
with our pe on. Given the ming considera ons surrounding the AEVL Implementa on Provision and the 
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case’s designa on as an accelerated appeal, ARCAP 27(f), we believe there are good grounds to expedite the 
case considera on. 
 
Specifically, we plan to request for the following in our procedural mo on: 
 

1. Suspend deadlines and set the following: 
a. Response to pe on combined with any cross appeal – Due 2/4 
b. Response to any cross-appeal – Due 2/19 
c. Any amicus – Due 2/6 
d. Response to any amicus – Due 2/20 

2. No supplemental briefing 
3. Hold an OA as soon as possible, with no objec on to waiver of OA 
4. Issue a decision order within 5 days a er any oral argument in the ma er 
5. Decide ma er no later than 3/20 

 
Will you please let us know your posi on on the procedural mo on so we may indicate it in our filing? If you 
have a counter proposal, we are happy to consider it.  
 
Thank you, 
Tracy 
 
Tracy A. Olson  
 

O:  602.382.6431
 

 

  

tolson@swlaw.com
 

SNELL 
 

& WILMER 
 

swlaw.com | LinkedIn 
 

  

One East Washington Street | Suite 2700 | Phoenix, AZ 85004-2556
  

Albuquerque | Boise | Dallas | Denver | Las Vegas | Los Angeles | Los Cabos | Orange County | Palo Alto | Phoenix | Portland | Reno-Tahoe | Salt Lake City | San 

Diego | Seattle | Tucson | Washington, D.C. 
 

This email and any attachments may be confidential and protected by legal privilege. If you have received this message in error, please do not disclose the contents to anyone. 
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