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ORDER

Pursuant to Rule 42.1(i), Rules of the Supreme Court of
Arizona, the Ethics Advisory Committee (the Committee) requested
the Supreme Court to review the proposed Ethics Opinion (EO) 20-
0011. The Court may take any action it deems appropriate,
including declining review of the opinion, approving the
opinion, ordering that the opinion not be posted or distributed,
modifying the opinion, or directing the Committee to make

specified changes or reconsider certain issues.

Under ER 4.2, a lawyer shall not communicate about the
subject of representation with a party the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer
has the consent of the other lawyer or is authorized by law to
do so. The proposed Ethics Opinion affirms the holding from SBA
Opinion 02-02 that lacking consent from the represented party’s
lawyer, a lawyer may not contemporaneously copy a represented
party on documents sent to that party’s lawyer. However, the

proposed Ethics Opinion also holds that when a lawyer copies the
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lawyer’s client on an email communication, the lawyer consents
to the other lawyer communicating with the client (i.e., “reply
all”) unless the sending lawyer affirmatory states he or she is

not consenting.

The Court, en banc, has considered the proposed Ethics
Opinion and the public comments. The Court concludes that ER 4.2
prohibits a lawyer from communicating about the subject of the
representation with a party the lawyer knows to be represented
and that prohibition does not distinguish between how the
communication is made. If a lawyer copies a client on an email,
it does not mean a lawyer 1implicitly consents to the other

lawyer communicating with the client. Therefore,

IT IS ORDERED that EO-20-00011 not be posted or

distributed.

DATED this 19th day of July , 2022.

/s/

ROBERT BRUTINEL
Chief Justice
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TO:

Christopher P Staring
Hon John David Napper, Presiding Judge
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